THE 

SUPREME  COURT  ACT 

R.S.  c.  139  (1906) 

PRACTICE 

AND 

RULES 


WITH     REFERENCES     TO     ALL     THE     DECISIONS     OF     THE     COURT 

DEALING     WITH     ITS     PRACTICE     AND 

JURISPRUDENCE 


BY 

EDWARD  ROBERT  CAMERON 

1 '  i 

ONE  OF  HIS  MAJESTY'S  COUNSEL 

AND 
REGISTRAR    OF    THE    COURT 

2ND  EDITION 


TORONTO : 

ARTHUR  POOLE  &  CO. 
1913 


Entered  according  to  Act  of  Parliament  of  Canada  in  the  year  1913 

by  EDWARD  ROBERT  CAMERON,  in  the  Department 

of  Agriculture. 


TO 

THE  HONOURABLE  CHARLES  FITZPATRICK, 

CHIEF  JUSTICE  OF  CANADA 
TO  WHOSE  CORDIAL  SYMPATHY  AS 

MINISTER  OF  JUSTICE 

ANY  IMPROVEMENT  IN  THE  FORM  AND  LANGUAGE  OF  TIIK  PRESENT 

SUPREME  COURT  ACT 

is  DUE, 

THIS   WORK 
WITH    HIS   PERMISSION 

IS 
MOST   RESPECTFULLY    DEDICATED. 


(DEDICATION  FIRST  EDITION  OF  PRACTICE.) 


PREFACE  TO  FIRST  EDITION. 


Some  eight  years  have  now  elapsed  since  the  publication 
of  the  second  edition  of  Mr.  Cassels'  book  on  the  practice  of 
the  Supreme  Court  of  Canada.  An  apology,  therefore,  is 
perhaps  unnecessary  for  the  appearance  of  this  volume 
dealing  with  the  jurisprudence  and  practice  of  the  Court. 

In  view  of  the  fact  that  the  sections  of  the  old  law  relating 
to  the  appellate  jurisdiction  of  the  Court  have  been  entirely 
redrafted  in  the  Revised  Statutes  of  1006,  and  may  give  rise 
to  the  false  impression  that  the  revision  has  made  some  alter- 
ations in  the  law,  it  may  not  be  out  of  place  here  to  state  the 
reasons  which  led  the  Commissioners  to  exercise  in  this  case 
to  the  fullest  extent  the  power  vested  in  them  by  the  Statute 
3  E.  VII.  ch.  61,  which  authorized  them,  in  consolidating  the 
statutes, 

"to  make  such  alterations  in  their  language  as  are  requisite 
in  order  to  preserve  a  uniform  mode  of  expression,  and  make 
such  minor  amendments  as  are  necessary  to  bring  out  more 
clearly  what  they  deem  to  be  the  intention  of  Parliament, 
or  to  reconcile  seemingly  inconsistent  enactments." 

In  March,  1903,  the  writer  sent  to  the  Attorneys-General 
and  Bar  Associations  of  Canada  a  pamphlet,  accompanied  by 
the  following  circular-letter: — 

11  Sir, — The  Commissioners  for  the  revision  of  the  Statutes 
of  Canada  have  allotted  to  the  undersigned  the  work  of  revis- 
ing in  the  first  instance  'The  Supreme  and  Exchequer  Courts 
Act.'  After  considering  the  proceedings  in  Parliament  when 
the  different  amendments  to  the  original  Act  were  made,  and 
after  reviewing  the  many  decisions  of  the  Supreme  Court 
which  deal  with  its  jurisdiction,  the  writer  has  been  impressed 
with  the  desirability  of  recasting  those  sections  of  the  Act,  by 
which  the  appellate  jurisdiction  of  the  Court  is  conferred. 

"The  matter  having  been  brought  to  the  attention  of  the 
Honourable  the  Minister  of  Justice,  he  has  instructed  the 
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writer  to  draft  a  Bill  containing  the  proposed  amendments 
and  submit  it  to  the.  Attorneys-General  and  the  Bar  Associa- 
tions of  the  different  Provinces  of  Canada-,  for  their  consider- 
ation. 

"I  have  the  honour,  therefore,  to  enclose  you  a  copy  of 
those  sections  of  the  Bill  in  which  the  amendments  appear, 
accompanied  by  an  explanatory  note  pointing  out  the  altera- 
tions made  and  giving  reasons  therefor. 

"The  aim  of  the  writer  has  been  to  use  such  clear  and 
precise  language  in  defining  the  Court's  jurisdiction,  that  an 
end  may  be  put,  so  far  as  possible,  to  the  numerous  motions 
to  quash,  which  heretofore  have  been  made  at  nearly  every 
^session  of  the  Court ;  and  at  the  same  time  to  avoid  any  sug- 
gestion of  an  attempt  to  extend  the  jurisdiction  of  the  Court 
beyond  the  boundaries  which  Parliament  itself  has  intended 
to  place  by  its  legislation,  except  where  the  amendments  are 
obviously  desirable  and  have  been  suggested  by  members  of 
the  Bar  or  by  the  Court. 

"I  shall  be  pleased  to  have  your  view  upon  the  proposed 
amendments  at  your  earliest  convenience." 

In  the  explanatory  note  which  accompanied  the  letter  it 
was  said: — 

"The  extent  of  the  jurisdiction  of  the  Supreme  Court 
has  proved  a  fruitful  subject  of  litigation,  and  notwithstand- 
ing the  many  decisions  of  the  Court  upon  the  sections  of  the 
statutes  dealing  with  this  question,  the  number  of  motions  to 
quash  for  want  of  jurisdiction  appears  to  grow  rather  than 
decrease  as  the  years  go  by. 

"Indeed,  during  the  last  ten  years  there  have  been  as 
many  motions  to  quash  appeals  in  the  Supreme  Court  for 
want  of  jurisdiction  as  are  found  in  the  twenty  years  pre- 
ceding. Leaving  out  of  consideration  those  cases  in  which 
the  motions  to  quash  Have  failed,  no  less  than  fifty  cases  of 
appeals  quashed  for  want  of  jurisdiction  are  to  be  found  in 
the  official  reports  of  the  Court  since  1893. 

"The  reason  for  this  is  obvious,  when  we  examine  criti- 
cally the  sections  of  the  Act  dealing  with  jurisdiction.  We 
find  there  a  great  lack  of  precision  in  the  expression  of  the 
mind  of  Parliament,  and  the  sections  are  so  ill-arranged  that 
even  after  a  very  careful  and  minute  examination  it  is  often 
difficult  to  determine  whether  the  case  is  appealable  or  not. 

"In  the  decisions  we  frequently  find  the  judges  them- 
selves divided  in  opinion  with  respect  to  the  jurisdiction  of 
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the  Court  in  the  case  before  them  for  consideration;  and  if 
there  is  room  for  members  of  the  Court  to  disagree,  it  is  not 
to  be  wondered  at,  that  we  frequently  find  the  Bar  hope- 
lessly at  sea  in  this  matter." 

It  is  not  necessary  to  refer  further  to  this,  beyond  saying 
that  although  a  draft  bill  was  prepared  for  submission  to 
Parliament  containing  amendments  which  it  was  thought 
might  advantageously  be  made  to  the  Act,  it  was  ultimately 
decided  to  do  no  more  than  attempt,  by  redrafting,  to  mini- 
mize, so  far  as  possible,  the  difficulty  so  frequently  found  in 
determining  the  jurisdiction  of  the  Court. 

It  only  remains  to  say  that  in  addition  to  what  has  been 
accomplished  by  the  revision, -it  has  been  found  possible  in 
the  present  work  to  still  more  simplify  the  question  of 
jurisdiction  by  the  preparation  of  a  table  which  will  be  found 
on  pages  81  and  82,  and  an  explanation  on  page  80,  called  a 
Key  for  determining  the  jurisdiction  of  the  Court,  and  which 
by  a  simple  process  of  elimination,  makes  it  possible  in  most 
cases  to  speedily  determine  the  jurisdiction  of  the  Court  in 
appeals  from  all  the  Provinces  of  Canada. 

E.  R.  CAMERON. 

OTTAWA,  November  16th,  1906. 
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The  present  work  contains  all  the  material  to  be  found  in 
the  first  edition  of  my  volumes  on  the  Practice  of  the  Supreme 
Court  (1906),  and  the  Rules  of  the  Supreme  Court  (1907), 
with  all  the  reported  decisions  of  the  Court  since  these  edi- 
tions were  published  dealing  with  practice  and  procedure, 
and  in  addition  contains  a  large  number  of  decisions,  includ- 
ing some  in  the  Privy  Council,  not  elsewhere  reported,  but 
which  it  is  believed  will  prove  of  assistance;  particularly 
where  the  jurisdiction  of  the  Court  is  in  question. 

In  the  Provinces  of  Ontario  and  Quebec,  and  in  the  Yukoo 
Territor3r,  statutory  provisions  have  been  made  by  the 
Supreme  Court  Act  for  preventing  any  further  appeal  beyond 
the  highest  provincial  court.  There  have  been  many  decisions 
of  the  Supreme  Court  with  respect  to  these  limitations  which, 
on  their  face,  are  often  difficult  to  reconcile.  In  the  present 
edition  these  cases  are  grouped  and  the  classes  differentiated, 
so  as  to  facilitate  the  practitioner  in  his  inquiry  as  to  the 
bearing  of  the  decisions  of  the  Court  upon  the  case  he  may 
have  in  hand. 

The  writer  has  also  analysed  the  decisions  bearing  on  the 
jurisdiction  of  the  Court  with  respect  to  final  and  interlocu- 
tory judgments,  .discretionary  judgments,  new  trials,  leave  to 
appeal  to  the  Privy  Council,  etc.,  with  the  same  object  of 
elucidating  the  ratio  decidendi  in  each  case,  and  presenting 
the  decisions  in  a  form  which  will  simplify  the  inquiry  to 
the  lawyer  desiring  information  respecting  the  same. 

During  the  last  few  years  the  Judicial  Committee  of  the 
Privy  Council  has  in  correspondence  between  its  Registrar 
and  the  writer,  some  of  which  is  printed  in  this  work,  recom- 
mended Canadian  lawyers  to  prepare  and  print  their  cases, 
on  appeal  to  the  Privy  Council,  in  Canada.  I  have  therefore 
in  the  present  edition  added  largely  to  the  text  relating  to 
such  appeals,  with  a  full  set  of  forms.  The  Privy  Council 
Rules  revised  and  consolidated  are  printed  as  an  appendix. 

ix 
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It  has  recently  been  held  that  admiralty  cases  are  now 
appealable  direct  to  the  Privy  Council  without  leave,  and 
the  application  to  allow  bail  is  now  made  in  the  Supreme 
Court.  Information  and  forms  are  given  in  this  edition. 

On  the  suggestion  of  some  members  of  the  Court,  for  con- 
venience of  reference,  the  Supreme  Court  Act  is  reproduced 
from  the  Revised  Statutes  of  Canada,  as  an  appendix. 

E.  R.  CAMERON. 

OTTAWA,  Nov.  4th;  1912. 


ADDENDA  ET  CORRIGENDA. 


(Page  24.) 

Billings  v.  Cassidy,  Oct.  7th,  1912. 

In  this  case  the  plaintiff,  respondent,  brought  an  action 
against  the  defendant,  appellant,  claiming  damages  for  negli- 
gence. The  trial  judge  dismissed  the  action  holding  that  the 
plaintiff's  contributory  negligence  was  the  cause  of  the  acci- 
dent. The  Court  of  Appeal  reversed  this  judgment  and 
referred  the  action  back  to  the  trial  judge  to  assess,  on  the 
evidence  given  at  the  trial,  what  damages  plaintiff  had  sus- 
tained by  reason  of  the  matters  set  out  in  the  statement  of 
claim,  and  ordered  the  defendant  to  pay  the  plaintiff  such 
sum  as  the  trial  judge  might  find  the  plaintiff  entitled  to  as 
damages ;  and  further  ordered  the  defendant  to  pay  the  plain- 
tiff the  costs  of  the  action  including  the  costs  of  the  reference. 

When  the  case  was  called  in  the  Supreme  Court  counsel 
for  the  defendant,  appellant,  admitted  that  he  was  unable  to 
distinguish  this  case  in  principle  from  the  decisions  of  the 
Supreme  Court  in  Wenger  v.  Laniont  and  Crown  Life  v. 
Skinner,  and  the  appeal  was  accordingly  quashed  for  want  of 
jurisdiction. 

Vide  Dunn  v.  Eaton.  Oct.  22nd,  1912;  and  Kilmer  v. 
Beach,  Nov.  6th,  1912;  Hesscltine  v.  Nellis,  Nov.  11,  1912 
(reported  in  part  sub  nom  WincBfOr,,  etc.  v.  Nellis,  infra. 
p.  24),  not  reported  at  this  date. 

(Page  43.) 

Roberts  v.  Piper,  Oct.  6th,  1910. 

A  motion  was  made  to  quash  appeal  for  want  of  jurisdic- 
tion. The  papers  filed  showed  that  Mr.  Justice  Clement 
sitting  in  chambers  made  an  interpleader  order  in  the  usual 
form,  directing  the  parties  to  proceed  to  trial  of  an  issue  in 
the  Supreme  Court  of  British  Columbia,  and  reserving  fur- 
ther directions  and  costs.  The  issue  was  tried  before  Morri- 
son, J.  It  was  held  that  the  property  in  question  was  not 
the  property  of  the  plaintiffs  as  against  the  defendants,  and 
the  court  directed  how  money  in  court  should  be  paid  out.  On 
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appeal  to  the  full  court  this  judgment  was  set  aside  and  judg- 
ment directed  to  be  entered  for  the  appellants  in  that  court. 
Also  the  court  adjudged  that  the  property  in  question  belonged 
to  the  plaintiff  C.  T.  W.  Piper  and  was  exigible  under  the 
execution  in  the  sheriff's  hands.  From  this  judgment  an  ap- 
peal was  taken  to  the  Supreme  Court  and  respondent  moved 
to  quash  on  the  ground  that  judgment  in  interpleader  issue 
was  not  final. 

The  motion  was  dismissed  with  costs. 


(Page  235.) 

Lapointe  v.  Montreal  Police  Society,  35  Can.  S.C.R.  5. 

The  action  was  for  $62.50,  the  first  monthly  instalment  of 
a  life  pension  at  the  rate  of  $750  per  annum,  and  for  a  declar- 
ation that  plaintiff  was  entitled  to  such  annual  pension  dur- 
ing the  remainder  of  his  life.  On  a  motion  to  quash  an  appeal 
to  the  Supreme  Court,  affidavits  were  filed  to  shew  by  actu- 
ary tables  that  the  pension  was  worth  $7,000.  Held,  that 
the  amount  in  controversy  was  the  monthly  instalment  of 
$62.50,  and  the  motion  was  allowed. 


(Page  238.) 

Winteler  v.  Davidson,  34  Can.  S.C.R.  274. 

The  plaintiff  had  a  judgment,  payable  in  quarterly  instal- 
ments, for  $1,500  per  annum  for  alimony  against  her  hus- 
band. Upon  his  death  his  executors  and  universal  legatees 
refused  to  continue  the  payment.  Three  months  after  the 
husband's  death  a  case  was  stated  for  the  opinion  of  the 
Superior  Court  under  article  509,  Code  of  Procedure  (Que- 
bec), in  which  the  facts  were  admitted,  and  the  question  to 
be  determined  was  the  right  of  the  appellant  to  be  paid  the 
annuity  after  her  husband's  death.  The  appellant  succeeded 
in  the  Superior  Court,  but  this  judgment  was  reversed  by 
the  Court  of  King's  Bench.  An  appeal  to  the  Supreme  Court 
was  quashed,  the  Court  holding1  that  the  matter  in  contro- 
versy was  the  amount  due  when  the  case  was  stated,  and  was 
under  $2.000;  that  the  abstract  right  to  the  annuity  alone 
was  in  question,  and  that  the  future  payments  to  which  appel- 
lant would  have  been  entitled  had  she  succeeded,  was  not 
"future  rights"  within  the  meaning  of  the  statute. 
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(Page  260.) 

Clement  v.  La  Banque  Nationale,  33  Can.  S.C.R.  343. 

On  a  contestation  of  a  statement  of  an  insolvent  trader  by 
a  creditor  claiming  a  sum  exceeding  $2,000,  the  judgment 
appealed  from  condemned  appellant  under  article  888  C.P. 
(Quebec)  to  three  months'  imprisonment. 

It  was  held  that  there  was  no  sum  of  money  in  contro- 
versy, and  no  appeal  would  lie  to  the  Supreme  Court. 

(Page  296.) 

In  re  Sprague,  May  15th,  1911. 

The  following  consent  judgment  was  approved  and  made 
by  the  Court: 

"And  this  Court  doth  further  order  and  adjudge  that 
paragraph  1  of  the  Minutes  of  Judgment  of  the  Court  of 
Appeal  for  Ontario,  bearing  date  the  31st  day  of  December, 
A.D.  1909,  be  reversed  and  set  aside  and  that  the  costs  of 
all  parties  in  this  Court  and  in  the  Court  of  Appeal  for 
Ontario  should  be  paid  out  of  the  fund  in  question,  and  that 
the  costs  of  the  Executors  so  to  be  paid  should  be  taxed  as 
between  solicitor  and  client." 

Vide  also  in  re  Rispin,  Nov.  18th,  1912,  not  yet  reported. 

(Page  341.) 

In  re  Placide  Richard,  38  Can.  S.C.R.  394. 

On  an  application  to  a  judge  of  the  Supreme  Court  for  a 
writ  of  habeas  corpus,  it  was  held  by  the  majority  of  the  court 
that  he  could  refer  it  to  the  Court  which  would  then  have 
jurisdiction  to  hear  and  dispose  of  it. 

(Page  441.) 

Brown  v.  Gugy,  2  Moo.  N.S.  341. 

Lord  Kinsrsdown  said : 

'<rrwo  of  the  judges  have  sent  some  long  and  very  elabor- 
ate arguments  supported  by  a  citation  of  numerous  author- 
ities against  the  decision  of  the  majority  of  the  Court.  It 
was  asserted  by  the  respondent,  without  any  contradiction  on 
the  part  of  the  appellant,  that  these  arguments  were  not 
delivered  by  the  dissenting  judges  at  the  hearing  of  the  cause 
but  were  first  made  known  to  the  parties  by  being  printed  as 
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part  of  the  record  before  us.  If  the  statement  thus  made  be 
accurate,  we  must  say  with  all  respect  for  these  learned  per- 
sons, that  the  course  so  pursued  by  them  appears  to  us  open 
to  objection.  We  think  that  their  reasons  for  dissenting 
from  their  colleagues  should  have  been  stated  publicly  at  the 
hearing  below,  and  should  not  have  been  reserved  to  Influence 
the  decision  in  the  Court  of  Appeal.  We  have  thought  it  due 
to  the  general  interests  of  the  suitors  in  the  colony  to  make 
these  remarks,  in  order  to  prevent  what  has  been  done  from 
growing  into  a  practice,  though  it  may  not  have  produced 
any  mischief  in  this  particular  case. ' ' 

(Page  441.) 

Dufresne  v.  Desforges,  Nov.  4th,  1912. 

Counsel  moves  to  have  the  notes  of  Mr.  Justice  Tellier 
filed  as  part  of  the  case  removed  from  the  record  on  the 
ground  that  they  had  been  prepared  and  delivered  long  after 
the  judgment  of  the  court  below  and  since  the  present  appeal 
to  this  Court  had  been  launched.  The  Court  said : 

"Appeals  are  by  the  statute,  and  rules  to  be  heard  on  a 
case  settled  in  the  court  below,  and  no  additional  material  in 
ordinary  cases  will  be  looked  at.  At  the  same  time  the  Court 
will  not  preclude  itself  in  a  proper  case  and  upon  a  proper 
application,  from  receiving  reasons  for  judgment  which  have 
been  handed  down  after  the  appeal  has  been  launched.  In 
the  present  case,  the  appellant  is  given  leave  to  make  such  an 
application  supported  by  affidavit." 

(Pages  467,  536.) 

The  practice  in  the  Registrar's  office  is  to  finally  arrange 
the  order  in  which  the  cases  will  appear  in  the  printed  list 
on  the  last  day  for  inscription  (vide  Eule  37),  and  lawyers 
desirous  of  grouping  their  cases  so  that  they  may  be  heard 
together  should  instruct  their  agents  in  advance.  This  parti- 
cularly applies  to  cases  coming  from  the  Western  Provinces, 
where  the  time  occupied  in  travelling  makes  it  specially  im- 
portant to  counsel  not  to  be  detained  in  Ottawa  longer  than 
is  necessary. 

(Page  496.) 

Rule  12.  A  case  printed  on  both  sides  of  the  paper  as 
required  by  the  Rules  of  the  Court  of  Appeal  for  Ontario, 
but  otherwise  complying  with  the  Supreme  Court  Rules,  will 
be  accepted  in  the  Supreme  Court. 
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(Page  541.) 
S.S.  Tordenskjold  v.  Horn  Joint  Stock  Co.,  Oct.  13th,  1908. 

In  this  appeal  counsel,  with  consent  of  all  parties,  having 
applied  to  have  case  put  at  foot  of  Ontario  list  owing  to  fact 
that  Mr.  L.  P.  Pelletier,  K.C.,  of  counsel  for  respondent  is  a 
candidate  at  the  Dominion  election  approaching,  order  was 
granted  as  asked. 

(Pages  567  and  784.) 

Ee  Halifax  Election,  39  Can.  S.C.R.  401. 

The  Acting  Chief  Justice  said : 

"I  observe  that  these  appeals  have  been  placed  at  the 
foot  of  the  Maritime  List,  and  understand  from  the  registrar 
that  it  was  done  by  consent  of  counsel.  Since  I  have  had  the 
honor  of  a  seat  on  this  bench,  election  cases  have  invariably 
been  placed  by  the  registrar  at  the  top  of  the  list.  In  such 
cases  the  convenience  of  counsel  alone  is  not  to  be  considered. 
The  electorate  is  also  interested,  and  this  very  case  shews  that 
counsel  for  the  parties,  even  for  the  petitioner,  care  very 
little  for  the  public.  Speaking  for  the  court,  and  with  the 
sanction  of  the  Chief  Justice,  I  wish  it  understood  that  in 
the  future,  as  in  the  past,  no  election  appeal  is  to  be  placed 
anywhere  except  at  the  top  of  the  whole  list  unless  otherwise 
specially  ordered  by  the  court  or  a  judge." 

(Page  795.) 

Halifax  Board  of  Trade  v.  Grand  Trunk  Rly.  Co.,  44  Can.  S.C.R. 

298. 

A  judge  of  the  Supreme  Court  will  not  grant  leave  to 
appeal  from  the  decision  of  the  Board  of  Railway  Commis- 
sioners on  a  question  of  jurisdiction  if  he  has  no  doubt  that 
such  decision  was  correct. 
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REVISED  STATUTES  OF  CANADA 

(1906.) 
CHAPTER  139. 

AN  ACT  RESPECTING  THE  SUPREME  COURT  OF 
CANADA. 


SHORT  TITLE. 

1.  This  Act  may  be  cited  as  the  Supreme  Court  Act.    R.S., 
c.  135,  s.  1. 

INTERPRETATION. 

2.  In  this  Act,  unless  the  context  otherwise  requires, — 

(a)  'the  Supreme  Court'  or  'the  Court'  means  the  Supreme  Court 
of  Canada; 

(b)  'judge'  means  a  judge  of  the  Supreme  Court  of  Canada  and 
includes  the  Chief  Justice; 

(c)  'Registrar*  means  the  Registrar  of  the  Supreme  Court; 

(d)  'judgment,'  when  used  with  reference  to  the  Court  appealed 
from,  includes  any  judgment,  rule,  order,  decision,  decree,  de- 
cretal order  or  sentence  thereof;  and  when  used  with  reference 
to  the  Supreme  Court,  includes  any  judgment  or  order  of  that 
court; 

Meaning  of  expression  "judgment." 

"The  pronouncement  in  court,  oral  or  written,  of  the 
decision  of  the  Court  in  any  case  constitutes  the  judgment 
of  the  Court." 

G.P.E.  v.  Blain,  36  Can.  S.C.R.  159. 

Power  of  Court  to  vary  its  own  judgment. 

"Every  court  has  an  inherent  jurisdiction  to  put  its 
records  in  correct  form  on  application  or  ex  mero  motu  in 
default  of  application,  and  the  parties  are  not  at  liberty, 
either  by  consent  express  or  implied,  or  by  waiveT  or  ac- 
quiescence to  bind  a  court  to  accept  as  its  judgment  any- 
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S.2,s.s.  (d).  thing  else  but  that  which  the  court  intended  to  be  its  judg- 
ment."    Per    Taschereau,  C.J..    C.P.R.    v.    Blain,  36    Can. 
Judgment.      g  C  R    159 

Penrose  v.  Knight,  25th  June,  1879. 

The  judgment  of  the  Supreme  Court,  as  settled  and 
entered,  having  directed  that  the  costs  should  be  paid  by  the 
appellant  to  the  respondent,  on  application  of  respondent, 
the  order  was  amended  by  directing  that  the  costs  should  be 
paid  by  the  appellant's  "next  friend"  to  the  respondent,  the 
appellant  having  sued  and  prosecuted  the  appeal  by  his  next 
friend. 

Ritchie,  C.J.,  in  Chambers. 

Reeves  v.  Gerriken,  Gout.  Dig.  1122,  10th  April,  1880. 

Counsel  for  respondent  moved  for  leave  to  address  Courjt 
on  question  of  appointment  of  valuators  and  question  of 
costs,  disposed  of  by  final  judgment  of  Court.  Referred  to 
Taschereau,  J.,  in  chambers,  who  stated  to  the  Court  that  the 
respondent  sought  to  practically  reverse  the  judgment  of  the 
Court.  The  motion  was  dismissed  with  costs. 

Soulanges  Election  Case,  28th  March,  1885. 

Counsel  for  appellant  moved  to  amend  final  order  of 
Supreme  Court  as  to  costs,  such  order  declaring  that  the 
respondent  should  pay  the  costs  in  the  court  below,  but  the 
trial  judge  having  refused  to  tax  to  appellant  the  costs  of 
certain  witnesses  examined  in  cases  not  appealed  to  the 
Supreme  Court.  Held,  that  the  judge  was  right.  Motion 
refused  with  $25  costs. 

Smith  v.  Goldie,  Gout.  Dig.  1123,  9th  December,  1885. 

On  a  petition  presented  in  Court  (five  judges  being  pre*- 
sent  of  the  six  who  had  heard  the  appeal),  it  was  shewn 
that  an  error  had  occurred  in  drawing  up  the  minutes.  The 
Court  ordered  the  judgment  as  entered  to  be  amended  and 
so  varied  as  to  make  it  conform  to  the  intention  of  the 
Court,  and  the  principles  upon  which  it  was  based,  and  that 
the  judgment  so  amended  should  be  read  mine  pro  tune. 

Rattray  v.  Young,  Gout.  Dig.  1123,  18th  March,  1886. 

Motion  to  amend  final  judgment  in  appeal.  The  Court 
when  delivering  judsrment  during  the  previous  session,  stated 
that  a  sum  of  $2,399  should  be  awarded  to  plaintiff.  Tl^e 
order  in  appeal  providing  for  the  payment  of  that  sum  was 
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settled  and  sent  to  the  court  below.  Counsel  for  appellant  s-  2>  s-s- 
(contended  that  it  clearly  appeared  there  had  been  an  error 
in  the  calculation,  and  that  in  arriving  at  the  sum  awarded 
certain  sums  had  been  twice  deducted,  depriving  the  plain- 
tiff of  a  sum  of  $3,218.98.  Counsel  for  respondent  con- 
tended that  it  did  not  appear  upon  the  face  of  the  reasons 
for  judgment  that  an  eirror  had  been  made,  and  therefore 
the  application  was  in  (the  nature  of  a  rehearing.  Under 
the  practice  of  the  Privy  Council  this  could  not  be  allowed. 
Held,  that  it  being  clear  that  by  oversight  or  mistake  an 
error  had  occurred,  the  Court  had  power  of  its  own  motion 
to  amend  its  judgment  'to  make  it  conform  to  the  intention 
of  the  Court  and  the  principles  upon  which  its  judgment  was 
based.  Order  to  be  made  directing  the  Registrar  to  call  upon 
the  proper  officer  of  the  court  below  to  have  the  judgment  of 
the  Court  returned  to  be  amended. 

Providence  Insurance  Co.  v.  Gerow,  14  Can.  S.C.R.  731. 

The  Court  having  directed  a  new  trial,  an  application  was/ 
made  on  a  subsequent  day  to  vary  or  reverse  the  judgment  of 
the  Supreme  Court  on  the  ground  that  the  question  in  dispute 
had  been  submitted  to  the  jury  and  considered,  although  by 
oversight  the  answer  was  not  in  the  printed  case.  The  appli- 
cation was  refused,  the  Court  saying:  "The  Court  must 
determine  an  appeal  on  the  case  transmitted  to  it.  As  no 
application  was  made  to  amend  the  case  before  the  appeal  was 
argued,  it  is  too  late  now.  To  grant  this  motion  would  neces- 
sitate a  re-argument  of  the  appeal." 

Millard  v.  Darrow,  Gout.  Dig.  1123,  14th  May,  1901. 

The  judgment  on  appeal  (31  Can.  S.C.R.  196)  ordered  a 
variation  of  the  decree  appealed  from  so  that  appellant 
should  be  entitled  to  immediate  specific  performance,  but  that 
respondent  should  have  his  costs  in  the  orginal  action.  On 
motion  before  the  full  Court  to  vary  the  minutes  of  judgment 
as  settled  by  the  Registrar  it  was  ordered  that  a  clause  should 
be  inserted  as  follows.  "That  the  appellant  should  not  be 
obliged  to  pay  the  costs  of  the  original  action  unless  and  until 
the  respondent  delivers  to  him  a  good  and  sufficient  convey- 
ance in  fee  simple  of  the  property  mentioned."  No  costs 
were  allowed  on  the  motion. 

Quebec  &  Ontario  Ry.  Co.  v.  Philbrick,  Gout.  Dig.  1119. 

The  Supreme  Court  had  refused  a  writ  of  prohibition  to 
prevent  the  taxation  of  respondent's  costs  by  the  county 
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S.2,8.8.  (d).  judge,  such  taxation  having  been  made  before  the  judgment 
Judgment.  of  the  SuPreme  Court  was  given ;  but  the  Court  stated  that 
the  respondent  was  not  entitled  to  costs.  Counsel  for  appel- 
lants moved  to  re-open  argument  of  that  part  of  the  appeal 
as  to  the  right  to  the  prohibition,  and  for  a  reconsideration 
thereof,  on  the  ground  that  the  amount  taxed  to  respondent 
had  been  paid  into  the  county  court,  and  that  the  county 
judge  might  make  an  order  directing  the  money  so  paid  into 
his  court  to  be  paid  out  to  respondent  unless  prohibited.  Held, 
that  the  application  which  was  realty  for  a  re-hearing  of  the 
appeal,  which  had  been  duly  considered  and  adjudicated  upon 
by  the  Court,  could  not  be  entertained. 

• 
Crease  v.  Fleischman,  34  Can.  S.C.R.  279. 

The  judgment  of  the  trial  court  in  favour  of  plaintiff  was 
thought  to  be  indefinite  and  defective,  and  a  third  party  who 
had  purchased  the  plaintiff's  interest  attempted  to  take 
advantage  of  it.  An  application  to  the  court  below  to  amend 
the  judgment  was  refused  in  the  absence  from  the  record  of 
the  third  party.  An  appeal  to  the  Supreme  Court  was  dis- 
missed, the  Court  being  of  the  opinion  that  the  judgment 
below  properly  construed  required  no  amendment  to  obtain 
the  effect  desired  by  the  appellant,  but  no  costs  were  given  of 
the  appeal  as  the  plaintiffs  improperly  opposed  the  motion 
to  rectify  and  occasioned  unnecessary  costs. 

Chambly  Manufacturing  Co.  v.  Willet,  34  Can.  S.C.R.  502. 

Upon  the  argument  of  the  appeal  the  attention  of  the 
Court  was  not  called  to  the  fact  that  if  the  appellant  suc- 
ceeded in  having  the  order  for  certain  protective  works  made 
by  the  court  below  set  aside,  certain  items  of  damage  which 
had  been  struck  off  by  the  Superior  Court  owing  to  the  con- 
templated works  should  be  added  to  the  damages  awarded 
to  the  plaintiff,  or  a  reference  made  to  the  courts  below  for 
some  final  adjudication  with  respect  thereto.  This  point  was 
first  raised  upon  the  settlement  of  the  minutes  of  judgment, 
and  an  application  was  subsequently  made  to  the  full  Court 
to  vary  the  form  of  judgment  as  pronounced  and  to  increase 
the  amount  of  damaeres  found  by  the  trial  judare.  The  Court 
having:  heard  the  parties  by  counsel,  amended  the  juderment 
by  referring:  three  items  of  damage  back  to  the  Superior  Court 
to  be  investigated.  No  costs  were  allowed  on  the  motion  as 
the  point  was  not  taken  on  the  hearing  of  the  appeal. 
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Letonrneau  v.  Carbonneau,  35  Can.  S.C.R.  701.  S.  2,  s.s.  (d). 

The  minutes  of  judgment  as  settled  by  the  Registrar  Judgment, 
directed  that  the  appellants'  costs  should  be  paid  out  of  cer- 
tain tnoneys  in  court,  and  in  this  form  the  judgment  was 
duly  entered  and  certified  to  the  clerk  of  the  court  below. 
Subsequently  it  was  made  to  appear  that  there  were  no 
moneys  in  court  available  to  pay  these  costs,  and  upon  the 
application  of  the  appellants  the  Court  amended  the  judgment, 
directing  that  the  costs  of  the  appellants  should  be  paid  by 
the  respondents  forthwith  after  taxation. 

Jackson  v.  Drake,  Jackson  &  Helmcken,  Cout.  S.  C.  Gas.  384. 

Appeal  from  the  Supreme  Court  of  British  Columbia. 

Motion  on  behalf  of  the  appellant  to  vary  the  minutes  of 
the  judgment  allowing  the  appeal,  made  on  special  leave  ob- 
tained on  29th  May,  1906,  by  providing  that  the  said  appel- 
lant should  recover  the  amount  sued  for  with  costs  "acrainst 
the  said  respondents,"  instead  of  "against  II.  Dallas 
Helmcken,  the  surviving  defendant." 

The  action  w;is  airainst  a  partnership,  and  on  the  appeal 
by  the  plaintiff,  they  were  represented  by  the  surviving  part- 
ner only.  In  allowing  the  appeal  (37* Can.  S.C.R.  315,  at 
paees  319-320)  the  court  inadvertently  directed  that  judg- 
ment should  be  entered  for  the  plaintiff  against  the  sur- 
viving defendant  only. 

After  hearing  counsel  for  the  parties,  respectively,  the 
Court  ordered  that  the  amendment  should  be  allowed  a< 
applied  for,  without  costs. 

Rutledge  v.  United  States  Savings  &  Loan  Co.,  38  Can.  S.C.R.  103. 
The  plaintiffs'  action  was  maintained  with  costs  in  the 
courts  below,  but  on  appeal,  it  was  dismissed  with  costs  by 
the  Supreme  Court  of  Canada  (37  Can.  S.C.R.  546),  no 
reference  being  made  to  certain  costs  incurred  by  the  plain- 
tiffs in  respect  of  several  defences  which  the  defendant  had 
abandoned  in  the  trial  court.  On  motion  to  vary  the 
minutes,  the  matter  was  referred  to  the  judge  of  the  trial 
court  to  dispose  of  the  question  of  the  costs  on  the  abandoned 
defences. 

Rehearing — Privy  Council. 

The  practice  as  to  re-hearing  in  the  Privy  Council  is  thus 
expressed  by  Lord  Brougham,  Eajundernarain  Rae  v.  Bijai 
Govind  Sing,  1  Moo.  P.O.  117. 
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S.  2,s.s.  (d).  "It  is  unquestionably  the  strict  rule,  and  ought  to  be  dis- 

tinctly understood  as  such,  that  no  cause  in  this  Court  can  be 

Judgment.  re-heard,  and  that  an  order  once  made,  that  is,  a  report  sub- 
mitted to  His  Majesty  and  adopted,  by  being  made  an  order  in 
Council,  is  final,  and  cannot  be  altered.  .  .  .  Whatever, 
therefore,  has  really  been  determined  in  this  Court  must  stand, 
there  being  no  power  of  re-hearing  for  the  purpose  of  changing 
the  judgment  pronounced;  nevertheless,  if  by  misprison  in 
embodying  the  judgments,  errors  have  been  introduced  these 
Courts  possess,  by  common  law,  the  same  power  which  the 
Courts  of  Record  and  Statute  have  of  rectifying  the  mistakes 
which  have  crept  in.  ... 

"The  House  of  Lords  exercises  a  similar  power  of  recti- 
fiyng  mistakes  made  in  drawing  up  its  own  judgments,  and  this 
Court  must  possess  the  same  authority.  The  Lords  have,  how- 
ever, gone  a  step  further,  and  have  corrected  mistakes  intro- 
duced through  inadvertence  in  the  details  of  judgments;  or 
have  supplied  lmanifest  defects  in  order  to  enable  the  decrees 
to  be  enforced,  or  have  added  explanatory  matter,  or  have 
reconciled  inconsistencies.  But  with  the  exception  of  one  case 
in  1669  (Dumaresq  v.  Le  Hardy),  of  doubtful  authority  here, 
and  another  in  Parliament  of  still  less  weigh  in  1642)  (which 
was  an  appeal  from  the  Privy  Council  to  Parliament,  and  at  a 
time  when  the  Government  was  in  an  unsettled  state),  no  in- 
stance, it  is  believed,  can  be  produced  of  a  re-hearing  upon 
the  whole  cause,  and  an  entire  alteration  of  the  judgment  once 
pronounced." 

That  the .  House  of  Lords  has  power  to  correct  an  erroc 
in  a  decree  of  order  arising  from  a  slip  or  accidental  omis- 
sion, whether  there  is  or  is  not  a  general  order  to  that  effect, 
has  been  held  in  Ration  v.  Harris  (1892)  A.C.  547.  Milson 
v.  Carter  (1893)  A.C.  638. 

Binding  effect  of  decisions — Stare  Decisis. 

The  Queen  v.  Grenier,  30  Can.  S.C.R.  42. 

The  generality  of  the  law  as  expressed  in  the  Grand 
Trunk  Railway  Co.  v.  Vogel,  11  Can.  S.C.R,  612,  was  so 
materially  narrowed  by  the  subsequent  decisions  that  Sir 
Henry  Strong,  C.J.,  in  this  case  questions  whether  it  had 
.  any  further  binding  authority,  and  the  Court  speaking 
through  him  held  itself  free  to  reconsider  the  whole  matter 
if  the  question  which  had  to  be  decided  in  the  Grand  Trunk 
Ely.  Co.  v.  Vogel  should  again  arise  for  consideration. 

Re  Burrard  Election,  Duval  v.  Maxwell,  31  Can.  S.C.R.  459. 

Held,  per  Gwynne,  J.,  the  Supreme  Court  is  competent 
to  overrule  a  judgment  of  the  Court  differently  constituted; 
if  it  clearly  appears  to  be  erroneous. 
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Formal  judgment  as  entered — effect  to  ~be  given  to.  S.  2,  s.s.  (d), 

Booth,  Perley  &  Bronson  v.  Ratte,  21  Can.  S.C.R.  637.  Judgment. 

The  action  was  brought  to  recover  damages  against  the 
defendants,  who  were  mill  owners,  for  throwing  sawdust 
into  the  Ottawa  River.  The  defence  was  prescription,  and 
that  they  ought  not  to  have  been  joined  together  in  the 
same  action,  but  the  defence,  after  a  final  appeal  to  the 
Privy  Council,  was  dismissed  and  the  case  referred  to  the 
Master's  office  to  determine  the  damages  which  the  defend- 
ants respectively  should  pay.  The  appellants  appealed 
against  the  amount  awarded  by  the  Master,  and  the  appeal 
was  dismissed  by  the  Chancellor  of  Ontario  and  by  the 
Court  of  Appeal,  the  latter  court  being  equally  divided, 
the  dissenting  judges  stating  their  inability  to  give  judg- 
ment until  furnished  with  additional  information,  and 
expressing  the  opinion  that  in  consequence  of  the  views 
held  by  them,  the  case  must  stand  over  until  the  informa- 
tion had  been  furnished  and  that  the  situation  was  different 
from  what  it  would  have  boon  if  tho  Court  had  been  divided, 
two  judges  being  in  favour  of  affirming  and  two  of  rever- 
sing the  judgment  below. 

On  appeal  to  the  Supreme  Court  of  Canada,  the  pre- 
liminary objection  was  taken  that  by  reason  of  two  of  the 
judges  of  tho  Court  of  Appeal  havinir  withheld  their  judg- 
ment, no  judgment  could  properly  have  boon  pronounced, 
but  this  objection  was  overruled,  the  Court  holdinsr  that 
the  appellate  court  could  not  go  behind  the  formal  judgment 
which  stated  that  the  appeal  had  been  dismissed:  further, 
the  position  was  the  same  as  if  the  four  judges  had  been 
equally  divided  in  opinion  in  which  case  the  appeal  would 
have  been  properly  dismissed. 

0.  P.  Ely.  Co.  v.  Blain,  36  Can.  S.C.R.  159. 

B.,  a  passenger  on  a  railway  train,  was  thrice  assaulted 
by  a  fellow  passenger  during  the  passage.  The  verdict  at 
the  trial  was  maintained  by  the  Court  of  Appeal,  but  the 
Supreme  Court  ordered  a  new  trial  unless  "B.  would  consent 
to  his  damages  beintr  reduced  (34  Can.  S.C.R.  74).  In  the 
reasons  for  judgment  it  was  said  that  the  damaores  could 
only  be  recovered  for  the  third  assault,  but  the  formal 
judgment  of  the  Court  ordered  a  new  trial  erenerally  unless 
the  plaintiff  accepted  the  reduced  amount  of  damages.  The 
plaintiff  having  refused  to  accept  such  amount,  the  new 
trial  was  had  and  B.  again  obtained  a  verdict,  the  damages 


8  SUPREME   COURT  ACT. 

S.  2,  s.s.  (d).  being   apportioned  between   the   second  and   third  assaults. 

Judgment  ®u  aPPeal  to  tne  Supreme  Court  of  Canada  from  the  judg- 
ment of  the  Court  of  Appeal  maintaining  this  verdict,  Held, 
that  the  formal  judgment  of  the  Supreme  Court  in  the  first 
appeal,  as  entered,  was  not  at  variance  with  the  written 
memorandum  read  in  open  court  as  the  judgment  of  the 
Court,  and  that  the  reasons  of  judgment  were  mere  opinions 
which  might  be  considered  as  part  of  the  judgment  in  so 
far  as  they  disclosed  the  grounds  upon  which  it  was  rend- 
ered, but  they  could  not  vary  the  text  or  dispositif  of  the 
formal  judgment,  and  that  the  appellants  had  only  them- 
selves to  blame  if  they  were  deprived  of  the  benefit  of  the 
former  judgment  of  the  Supreme  Court  as  they  raised  no 
objection  to  the  judgment  as  settled,  although  they  were 
duly  notified  and  appeared  before  the  Registrar,  and  did 
not  move  to  have,  the  minutes  varied  before  they  were  trans- 
mitted to  the  court  below. 

Stare  decisis. 

The  subject  of  stare  decisis  is  exhaustively  discussed  by 
Mr.  Justice  Anglin  in  Stuart  v.  Bank  of  Montreal,  41  Can. 
S.C.R.  516  at  page  541  et  seq.,  where  after  reviewing  all  the 
Canadian  and  English  authorities  applies  the  principle  of 
stare  decisis,  and  holds  himself  bound  to  follow  a  previous 
decision  of  the  Supreme  Court. 

Vide  also  Shaivinigan  v.  Shawinigan,  43  Can.  S.C.R.  650. 

Constitution  of  Court  giving  judgment. 

Angers  v.  Mutual  Reserve,  35  Can.  S.C.R.  330. 

At  the  hearing  in  the  Supreme  Court  objection  was 
taken  in  limine  by  the  appellant's  counsel  that  the  judgment 
in  the  Court  of  Queen's  Bench,  Quebec,  was  a  nullity  as  it 
was  delivered  by  four  judges  although  argued  before  five. 
The  majority  of  the  Court  overruled  the  objection. 

George  v.  The  King,  35  Can.  S.C.R.  376. 

The  Supreme  Court  of  Nova  Scotia,  by  the  Nova  Scotia 
Judicature  Act,  is  composed  of  seven  judges  of  whom  four 
constitute  a  quorum.  Held,  that  a  quorum^  of  four  judges 
had  jurisdiction  to  hear  criminal  as  well  as  civil  appeals. 

Vide  Booth  v.  Eatte,  supra,  p.  7. 
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Final  judgment.  S.  2,  s.s.  (e). 

(e)  '  final  judgment  '  means  any  judgment,  rule,  order  or  decision,  Final 
whereby  the  action,  suit,  cause,  matter,  or  other  judicial  pro-  Judgment, 
ceeding  is  finally  determined  and  concluded. 

The  original  Supreme  and  Exchequer  Courts  Act  con- 
tained no  interpretation  of  the  expression  "final  judgment." 
The  above  definition  is  first  found  in  42  Viet.  c,  39,  s.  9  (15th 
May,  1879).  Section  17  of  the  original  Act,  38  Viet.  c.  11, 
gave  an  appeal  to  the  Supreme  Court  "from  all  final  judg- 
ments of  the  highest  court  of  final  resort." 

In  Danjou  v.  Marquis,  3  Can.  S.C.R.  251,  January,  1879, 
Strong,  J.,  interpreted  the  words  "final  judgment"  in 
section  17  of  the  old  Act  as  meaning  final  as  regards  the 
particular  motion  or  application,  and  not  necessarily  final 
and  conclusive  of  the  whole  litigation,  and  this  opinion  was 
expressed  before  the  amendment  of  1879,  where  "final  judg- 
ment" first  receives  its  specific  interpretation.  Indeed  the 
amendment  would  appear  to  have  been  made  to  give  the 
words  "final  judgment"  the  interpretation  placed  upon 
them  by  Strong,  J.,  in  that  case. 

In  Svensson  v.  Bateman,  42  Can.  S.C.R.  146,  Duff,  J.,  with 
whom  Anglin,  J.,  concurred,  says: 

"A  proceeding  thus  incidental  to  the  principal  action,  and 
not  touching  the  rights  of  the  parties  in  respect  of  the  matters 
in  controversy  in  that  action,  cannot  he  treated  as  a  'matter 
or  other  judicial  proceeding'  within  the  enactment  under  con- 
sideration. .  .  . 

"There  is,  perhaps,  some  reason  to  think  that  this  view  is 
in  conflict  with  the  view  of  Strong,  J.,  as  indicated  in  his  obser- 
vation in  Danjou  v.  Marquis  (3  Can.  S.C.R.  251,  at  p.  258), 
that  the  phrase  'final  judgment'  as  used  in  the  Supreme  Court 
Act  comprehends  any  order  or  judgment  which  is  'final  as 
regards  the  particular  motion  or  application  and  not  necessarily 
final  and  conclusive  of  the  whole  litigation.'  I  do  not  think 
the  learned  judge  could  have  meant  to  say  that  every  order 
disposing  of  an  interlocutory  proceeding  in  the  course  of  an 
action  is,  as  such,  a  final  judgement  and  appealable  under  the 
Supreme  Court  Act;  if  so,  I  must,  with  respect,  dissent  from 
that  view." 

In  the  English  Judicature  Act  the  right  of  appeal  from 
an  order  to  be  determined  by  the  consideration  as  to  whether 
the  order  is  final  or  interlocutory,  but  the  distinction  be- 
tween such  orders  is  in  no  place  expressly  stated. 

In  re  Lewis,  31  Chy.  Div.  p.  623,  Mr  Justice  Chitty  says:— 

"I  do  not  'hesitate  to  say  that  it  is  difficult  to  define  what 

is  a  final  and  what  is  an  interlocutory  order,   and   I   shall   not 
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S.  2,  s.s.  (e).   attempt  to   give  any  definition.    The  Court   of  Appeal   has   not 
attempted  to  give  an  exhaustive  definition,  and  the  Legislature 
Final  in  the  Judicature  Act.,  of   1875,   sec.    12,  has  not   given   such  a 

Judgment.      definition." 

Notwithstanding  the  above  interpretation  of  "final 
judgment"  in  the  Supreme  Court  Act,  the  same  difficulty 
appears  to  arise  in  applying  the  definition  to  the  particular 
facts  of  each  case  as  arises  under  the  Judicature  Act,  and 
the  only  assistance  that  can  be  given  is  to  shew  how  the 
question  has  been  dealt  with  in  the  many  decisions  of  the 
Supreme  Court. 

Morris  v.  The  London  &  Canadian  Loan  Co.,  19  Can.  S.C.B..  434. 

In  this  case  the  plaintiffs  brought  an  action  upon  twelve 
debentures  issued  by  a  municipality.  The  action  was  com- 
menced by  a  writ  of  summons  specially  endorsed,  a  copy  of 
which  was  served  upon  the  'defendants,  and  upon  their 
appearing  thereto,  the  plaintiffs  took  out  a  summons  pur- 
suant to  section  34  of  the  Court  of  Queen's  Bench  Act,  1885, 
Manitoba,  for  leave  to  sign  final  judgment  for  the  amount 
so  specially  endorsed  upon  tho  writ.  After  argument  the 
Chief  Justice  made  an  order  allowing  the  plaintiffs  to  sign 
final  judgment..  Before  final  judgment  was  signed,  de- 
fendants appealed  from  the  order  to  the  full  court,  where 
the  appeal  was  dismissed.  Thereupon  an  appeal  was  taken 
to  the  Supreme  Court  of  Canada.  The  respondents  moved 
to  miash,  which,  after  argument,  was  granted. 

Ritolre.  C.J.,  in  giving  his  reasons  for  judgment  accepted 
the  definition  of  Brett,  L.J.,  in  Standard  Discount  Co.  v. 
Laqranqe,  3  C.P.D.  67,  which  has  also  been  subsenuently 
adopted  by  the  Court  of  Appeal  in  Salamon  v.  Warner 
(189i\  1  OB.  734.  namely,  that 

"No  order,  judgement  or  other  proceeding  can  be  final 
which  does  not  at  once  affect  the  status  of  the  parties  for 
whichever  side  the  decision  may  be  given;  so  that  if  it  is  given 
for  the  plaintiff  it  is  conclusive  against  the  defendant,  and  if 
if  is  given  for  the  defendant  it  is  conclusive  against  the  plain- 
tiff, and  no  order  in  an  action  will  be  found  to  be  final  unless 
a  decision  upon  the  application  out  of  which  it  arises,  but 
given  in  favour  of  the  other  party  to  the  action,  would  have 
determined  the  matter  in  dispute." 

Lord  Esher  in  Salamon  v  Warner,  restated  the  definition 

in  thi<*  way: 

"If  the  decision,  whichever  way  it  is  given,  will,  if  it  stands, 
finally  dispose  of  the  matter  in  disimte,  I  think  that  for  the 
purposes  of  the  rules  it  is  final.  On  the  other  hand,  if  the 
decision  if  given  in  one  way  will  finallv  dispose  of  the  matter 
in  dispute,  but  if  given,  in  the  other  will  allow  the  action  to  go 
on,  then  I  think  it  is  not  final  but  interlocutory." 
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In  Morris  v.  The  London  &  Canadian  Loan  Co.,  above,  s-  2,  s.s.  (e). 
Strong,  J.,  Avithout  giving  any  reason,  expressed  the  opinion  F   ~ 
that  the  judgment  was  not  a  final  judgment,  while  Fournier 
and  Gwynne,  JJ.,  without  giving  any  reasons,  concurred  in 
quashing  the  appeal.     Patterson,  J.,  dissenting,  was  of  the 
opinion    that    ''The    definition   of    'final    judgment'    in    the 
Interpretation   clause   of  the   Act   was   more   comprehensive 
than  the  definition  given  by  the   Court  of  Appeal  in  the 
above  cases  which  were  decisions  under  the  English  orders 
that  limit  the  time  for  appealing." 

In  1903,  the  Court  of  Appeal  in  England,  in  the  case  of 
Bozson  v.  Altrincliam  Urban  District  Council  (1903),  1 
K.B.  547,  overruled  Salamon  v.  Warner.  This  was  an 
action  brought  to  recover  damages  for  breach  of  contract. 
An  order  in  the  following  terms  was  made  in  Chambers: — 

"It  is  ordered  that  the  action  be  transferred  to  the  non- 
jury  list.  Questions  of  liability  and  breach  of  contract 
only  to  be  tried.  Rest  of  case  (if  any)  to  go  to  official 
referee. ' ' 

The  case  came  on  for  trial  where  the  learned  judge  held 
that  there  was  no  binding  contract  between  the  parties,  and 
made  an  order  dismissing  the  action,  upon  which  judgment 
Avas  subsequently  entered  for  the  defendants.  The  plaintiff 
appealed  from  the  order  in  Chambers.  Lord  TTalslmry 
held  that  the  order  in  Chambers  was  a  final  order,  while 
Lord  Alverstone,  C.J.,  said:  "It  seems  to  me  that  the  real 
test  for  determining  this  question  ought  to  be  this,  does  the 
judgment  or  order  as  made  finally  dispose  of  the  rights  of 
the  parties?  If  it  does  then  I  think  it  ought  to  be  treated 
as  a  final  order,  but  if  it  does  not,  it  is  then,  in  my  opinion, 
an  interlocutory  order. " 

Sir  F.  II.  Jeune  concurred. 

Baptist  v.  Baptist,  21  Can.  S.C.R.  425. 

The  plaintiff  brought  an  action  to  set  aside  a  deed. 
Before  judgment  the  plaintiff  died  and  the  respondent 
petitioned  to  be  alloAved  to  continue  the  action  on  the  ground 
that  she  AA^as  a  legatee  under  plaintiff's  will.  The  appellants 
contested  this  alleging  that  the  Avill  set  up  had  been  revoked 
by  a  later  one,  to  which  the  respondent  replied  that  the  later 
will  was  null  and  void. 

The  Superior  Court  upheld  the  later  will,  and  declared 
respondent  entitled  to  continue  the  action.  This  judgment 
Avas  reversed  by  the  Court  of  Queen's  Bench. 
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S.  2,  s.s.  (e).         On   appeal   the    Supreme    Court   held   that    although    in 

Final  form  this  judgment  was  in  one  sense  interlocutory  and  only 

Judgment.     uPon  a  side  issue,  the  controversy  between  the  parties  had 

been,  as  far  as  could  be  in  a  provincial  court,  determined 

and  concluded,  and  although  the  judgment  as  to  the  will 

would  not  bind  the  Supreme  Court  on  the  subsequent  appeal 

from  a  judgment  in  the  action  to  set  aside  the  deed  it  would . 

remain  in  force  as  res  judicata  between  the  parties  upon 

the  validity  of  the  will.     The  judgment,  therefore,  was  final 

and  the  Supreme  Court  had  jurisdiction. 

Belcher  &  McDonald  (1904),  A.C.  429. 

In  this  case  the  plaintiff  brought  an  action  to  recover, 
first,  the  payment  of  the  sum  of  $50,000  with  interest  there- 
on due  on  a  note  made  by  defendant  McDonald  to  the  plain- 
tiff's testator,  dated  September,  19th,  1898,  and  secondly, 
the  sum  of  $879.80,  being  for  an  unpaid  balance. 

The  trial  judge  on  the  23rd  of  May,  1901,  dismissed  the 
action  so  far  as  related  to  the  document  of  September,  19th, 
1898,  and  ordered  a  reference  to  inquire  into  the  state  of 
the  accounts  between  the  plaintiff's  testator  and  the  de- 
fendant without  reference  to  the  said  document,  and  on  the 
25th  September  confirmed  the  referee's  report  and  dismissed 
the  action  with  costs. 

The  Question  in  issue  was  whether  or  not  the  judgment 
of  the  23rd  May,  1901,  was  a  final  one,  because  if  final  the 
parties  not  having  appealed  within  the  time  provided  by 
the  practice  in  the  court  below,  the  judgment  as  to  the 
$50,000  was  res  judicata;  whereas,  if  that  judgment  was 
not  final,  an  appeal  would  lie  from  the  above  judgment  of 
the  25th  September. 

It  was  held  that  the  judgment  of  the  23rd  May  was  a 
final  judgment  and  that  the  judsrment  in  the  court  below 
which  proceeded  upon  the  assumption  that  the  judsrment  in 
September  was  the  only  final  judgment  in  the  matter,  should 
},e  reversed  and  set  aside. 

City  of  Toronto  v.  The  Metallic    Roofing  Co.,    Supreme    Court, 

April  4th,  1906. 

This  was  an  action  brought  against  the  appellants  claim- 
ing for  loss  and  damasre  under  a  buildiner  contract,  the  sum 
of  $7,137  and  costs.  The  trial  judge  held  that  the  plaintiffs 
were  entitled  to  be  paid  for  the  work  done,  and  that  there 
should  be  a  reference  to  the  Master  to  take  accounts  on  the 
footing  of  a  quantum  mem-it.  Before  the  accounts  were 
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taken  the  defendants  appealed  from  this  judgment,  but  the  S.  2,s.s.  (e). 
appeal  was  dismissed.     On  a  further  appeal  taken  to    theFin^ 
Supreme  Court  of  Canada  the  respondents  moved  to  quash  judgment. 
for  want  of  jurisdiction. 

After  argument  the  majority  of  the  Court  held  that 
there  was  jurisdiction  to  hear  the  appeal,  and  the  following 
reasons  for  judgment  were  orally  delivered: — 

"Girouard,  J.,  was  of  opinion  that  the  amount  in  con- 
troversy exceeded  $1,000. 

"Davies,  J.,  was  of  opinion  that  applying  the  decision 
of  the  Privy  Council  in  Belcher  v.  Macdonald  (1903), 
Appeal  Cases,  to  the  present  case,  an  appeal  would  lie  from 
the  judgment  a  quo. 

Aldington,  J.,  dissenting,  was  of  opinion  that  according 
to  the  settled  jurisprudence  of  the  Court  no  appeal  would 
lie  in  this  case,  and  that  the  use  of  the  words  in  60-61 
V.  c.  24,  s.  1,  ss.  (c),  "Matter  in  controversy  in  the  appeal," 
made  it  clear  that  until  the  amount  in  controversy  was 
determined  by  the  courts  below  no  appeal  would  lie. 

" Maclennan,  J.,  was  of  opinion  that  tho  Court  had 
jurisdiction." 

Johnson's  Company  v.  Wilson,  Supreme  Court,  June  5th,  1906. 

The  plaintiffs,  appellants,  were  the  owners  of  a  parcel 
of  land,  and  the  defendants,  respondents,  were  the  owners 
of  an  adjoining  lot.  The  action  was  one  of  bornage  to 
settle  the  boundaries  between  the  lots.  The  plaintiffs  asked 
by  the  conclusion  of  their  action  that  the  boundary  be  estab- 
lished in  accordance  with  an  original  survey  and  sub- 
division made  by  one  Poudrier.  The  defendants  did  not 
plead  to  the  action.  A  judge  of  the  Superior  Court,  ac- 
cording to  the  practice  in  the  Province  of  Quebec,  upon 
motion  appointed  two  surveyors  to  make  an  examination 
and  report  upon  the  matters  in  issue.  The  surveyors 
differed  in  their  reports,  one  being  in  favour  of  the  plaintiff 
and  the  other  of  the  defendant.  When  the  case  came  on  to 
be  heard  on  the  merits,  the  court,  in  April,  1904,  ordered 
the  bornage  to  be  made  according  to  the  subdivision  origin- 
ally laid  down  by  Poudrier.  The  surveyor  went  on  and 
carried  out  the  instructions  of  the  court,  and  his  report  was 
homologated  by  the  same  judge  of  the  Superior  Court  in 
June,  1904.  An  appeal  was  taken  both  from  the  judgment 
of  April  and  the  judgment  of  June,  and  the  Court  of  King's 
Bench  reversed  the  Superior  Court  and  ordered  the  case  to 
be  remitted  to  the  Superior  Court  and  that  the  experts 
5 
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S.  2,8.8.  (e).  proceed  to  establish  the  line  according  to  the  pretentions  of 

Final  the  Defendants.       The  plaintiffs  thereupon  appealed  to  the 

Judgment.     Supreme  Court,  and  the  defendants  moved  to  quash  on  the 

ground  that  the  judgment  appealed  from  was  interlocutory 

and   not   final.     After   argument   the   motion   to   quash   was 

refused. 

In  re  Gushing  Sulphide  Fibre  Co.,  37  Can.  S.C.R.  173. 

A  judgment  setting  aside  an  order  made  under  the 
Winding-up  Act  for  the  postponement  of  foreclosure  pro- 
ceedings and  directing  that  such  proceedings  should  be 
continued,  is  not  a  final  judgment  within  the  meaning  of  the 
Supreme  Court  Act,  and  does  not  involve  any  controversy 
as  to  a  pecuniary  amount. 

Final  ju dgment — reference. 

There  is  another  class  of  cases  in  which  very  considerable 
difficulty  may  be  found  in  determining  whether  or  not  the 
decision  is  final  or  interlocutory,  namely,  those  cases  in 
which  a  judgment  has  been  given  in  a  court  below  finally 
determining  some  legal  principle  involved  in  the  action, 
but  refers  certain  questions  such  as  the  damages  sustained 
or  the  taking  of  accounts,  etc.,  to  some  officer  of  the,  court 
and  reserves  the  ultimate  judgment  until  after  the  referee 
has  made  his  report.  In  such  a  case  three  classes  of  appeals 
may  arise;  first,  an  appeal  from  the  trial  judge;  second,  an 
appeal  from  the  referee;  third,  an  appeal  from  the  judg- 
ment of  the  court  upon  further  directions  after  the  referee 
has  made  his  report.  In  the  same  cause,  therefore,  is  this 
class  of  cases,  there  may  be  three  separate  and  independent 
appeals  to  the  Court  of  Appeal.  The  question  arises,  are 
these  judgments  of  the  Court  of  Appeal,  or  any  of  them, 
appealable  to  the  Supreme  Court.  The  conclusion  to  be 
drawn  from  the  cases  will  be  found,  infra,  p.  24. 

Shaw  v.  St.  Louis,  8  Can.  S.C.R.  385. 

In  this  case  the  plaintiff  sued  for  a  balance  due  on  a 
building  contract.  Defendant  denied  the  claim  and  by  an 
incidental  demand  (counterclaim)  claimed  from  the  plain- 
tiff damages  for  defective  work.  The  Superior  Court  in 
1877  gave  judgment  for  the  plaintiff  and  dismissed  the 
incidental  demand.  In  1880  the  Court  of  Queen's  Bench 
on  appeal  found  for  the  plaintiff,  but  held  the  defendant 
entitled  to  have  the  plaintiff's  claim  reduced  by  the  cost 
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of  rebuilding  the  defective  work,  and  remitted  the  case  to  s-  2>s-8-  (e)- 
the  Superior  Court  to  have  this  ascertained.     Upon  a  report  Fj.n~j 
of  experts,  the  Superior  Court  in  1881  gave  judgment  for  judgment, 
the   balance   due    to    the   plaintiff   and   this   judgment   was 
affirmed  by  the  Court  of  Queen's  Bench  in  1882.     On  appeal 
to  the  Supreme  Court  of  Canada  from  the  last  judgment  of 
the  Court  of  Queen's  Bench,  it  was  contended  by  the  re- 
spondent that   the   present   appellant   not   having   appealed 
from  the  judgment  of  the  Court  of  Queen's  Bench  in  1880, 
that  judgment  was  chose  jugee,  and  the  correctness  of  it 
could  not  be  raised  upon  the  appeal  from  the  judgment  of 
the  same  court  in  1882. 

Fournier,  J.,  was  of  the  opinion  that  an  appeal  could 
have  been  taken  to  the  Supreme  Court  of  Canada  from  the 
judgment  of  1880.  Even  if  no  such  appeal  lay  and  that 
judgment  Avas  interlocutory,  the  defendant  had  rieomVsccd 
in  it  by  taking  part  in  an  expertise  and  had  under  the 
French  jurisprudence  thereby  disentitled  himself  to  have 
that  judgment  reviewed. 

Tasehereau,  J.,  who  gave  the  judgment  of  the  majority 
of  the  Court,  declined  to  express  an  opinion  as  to  whether 
or  not  an  appeal  lay  from  the  judgment  of  1880,  saying:— 

"The  judgment,  if  any,  that  Shaw  has  to  complain  of,  Is 
the  judgment  of  1880,  but  on  an  appeal  from  the  judgment  of 
1882  he  is  precluded  from  impeaching  this  judgment  of  1880, 
and  this  whether  or  not  he  had  the  right  to  appeal  to  this 
Court  from  the  said  judgment  of  1880.  If  he  had  no  right  to 
appeal,  there  is  chose  jugee.  If  he  had  a  right  to  appeal, 
but  did  not  exercise  his  right,  there  is  also  chose  jugee. 
The  maxim  Tinterlocutoire  ne  lie  pas  le  juge'  cannot 
have  any  application  to  an  interlocutory  judgment 
given  by  an  Appeal  Court  and  transmitted  to  the  Superior 
Court  for  execution.  This  maxim  applies  to  the  very  tribunal 
that  rendered  the  interlocutory  judgment,  that  is  to  say,  if 
the  Superior  Court,  for  instance,  renders  a  purely  interlocutory 
judgment,  it  may,  in  certain  cases,  at  the  final  judgment,  not 
be  bound  by  this  interlocutory. 

"But  to  extend  this  doctrine  to  the  judgment  of  a  Court 
of  Appeal,  and  make  it  say  Tinterlocutoire  de  la  Cour  d'Appel 
ne  lie  pas  le  tribunal  de  premiere  instance'  seems  to  toe 
untenable." 

In  Ontario  &  Quebec  Rly.  Co.  v.  Marcheterre,  17  Can.  S.C.R. 
141,  the  preceding  case  was  reviewed.  The  facts  here  were 
as  follows: — 

The  plaintiff,  an  employee,  sued  the  defendant  company 
for  damages  resulting  from  negligence  of  a  co-employee. 
To  this  the  company  pleaded  denying  plaintiff's  allegations 
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S.  2,  s.s.  (e).  generally  and  specially  denying  that  the  plaintiff  ever  was 
Final  employed  by  the  company;  denying  also   the  damages  and 

Judgment.  any  indebtedness,  but  not  claiming  that  the  action  was  pre- 
scribed. The  trial  judge  dismissed  the  action  because  over 
one  year  had  elapsed  between  the  date  of  the  accident  and 
the  bringing  of  the  suit.  The  Superior  Court  in  review 
reversed  the  judgment  below,  holding  that  prescription  had 
not  been  pleaded  and  in  any  event  had  been  waived  by  the 
conduct  of  the  company;  and  proceeding  to  deliver  the 
judgment  which  the  court  of  first  instance  should  have 
rendered,  declared  that  the  plaintiff  was  entitled  to  recover 
damages  from  the  defendants,  and  ordered  the  cause  to  be 
remitted  to  the  court  of  first  instance  for  the  purpose  of 
determining  the  amount  of  such  damages.  The  defendants 
appealed  to  the  Court  of  Queen's  Bench,  and  the  plaintiff 
moved  to  quash  the  appeal. 

The  Court  of  Queen's  Bench  granted  the  motion  to 
quash,  holding  that  the  judgment  below  was  not  one  which 
was  appealable  de  piano  under  art.  1116  (now  art.  46), 
and  no  leave  had  been  obtained  under  art.  1119  (now  art. 
1211). 

An  appeal  to  the  Supreme  Court  of  Canada  was  quashed, 
the  Court  holding  that  the  judgment  of  the  Court  of  Queen's 
Bench  was  purely  and  simply  one  of  a  question  of  procedure 
which  determined  nothing,  but  that  the  writ  of  error  as 
issued  was  illegal  and  voidable,  and  that  "the  judgment 
quashing  the  writ  of  error  on  an  interlocutory  proceeding, 
though  final  as  to  that  appeal,  is  an  interlocutory  judgment 
in  the  cause." 

Referring  to  Shaw  v.  St.  Louis  (supra,  page  14),  the 
appellant  argued  that  he  might  eventually  find  himself  pre- 
cluded from  appealing  to  the  Supreme  Court  from  the  final 
judgment  in  the  cause.  As  to  this  the  Court  said: — 

"Whether  that  is  so  or  not,  a  point  which  of  course  we 
have  not  to  determine  here,  that  will  be  simply  because  the 
statute  does  not  provide  for  an  appeal  in  such  case." 

The  Queen  v.  Claxk,  21  S.C.R.  656. 

The  respondents  had  a  contract  with  the  Crown  for 
public  printing  and  supplying  of  stationery,  but  the  contract 
did  not  expressly  provide  that  the  Crown  should  be  bound 
to  have  all  the  work  performed  and  material  supplied  solely 
by  the  respondents.  The  Public  Printing  Act,  32-33  V.  c.  7, 
required  that  contracts  for  such  work  and  material  must  be 
upon  tender.  The  respondents  alone  had  a  contract  with 
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the  Crown  arising  out  of  a  tender  and  made  pursuant  to  S.  2,  s.s.  (e). 
such  statute.     The  petition  of  the  respondents  alleged  that  Fin^J 
the  Crown  had  purchased  large  quantities  from  other  per-  judgment, 
sons  without  public  notice  of  tender  therefor,  and  without 
order  in  council,  and  in  violation  of  the  statute,  to  the  loss 
and  damage  of  the  suppliants.     To  this  the  Crown  pleaded, 
first,  denying  that  it  had  purchased  stationery  from  other 
parties   as  alleged,   and  also   that   the  suppliants   were   not 
under   the   tender   and   contract   entitled   to   supply   all   the 
paper  required  by  the  Crown. 

When  the  case  came  on  for  hearing  in  the  Exchequer 
Court,  in  1887,  the  contracts  as  set  forth  in  the  petition  of 
right  were  admitted  by  counsel  for  the  Crown,  and  no 
evidence  in  support  of  the  defence  being  offered,  a  judgment 
was  pronounced  referring  to  referees  to  report  as  to  what,  if 
any,  paper  embraced  in  the  contract  had  been  purchased 
from  parties  other  than  the  suppliants,  and  secondly,  the 
loss  of  profit  to  the  suppliants,  and  further  consideration, 
and  costs  were  reserved. 

An  appeal  from  the  final  report  of  the  referee  finding 
th  loss  of  profits  to  be  $37,990.00,  was  taken  to  the  Exche- 
quer Court,  but  was  dismissed.  The  report  of  the  referee 
was  confirmed,  and  it  was  ordered  and  adjudged  that  the 
suppliants  were  entitled  to  recover  from  the  Crown  th<- 
said  sum. 

Upon  appeal  to  the  Supreme  Court  of  Canada  from  this 
judgment,  the  Crown  claimed  the  right  to  impugn  not  only 
the  ultimate  judgment,  but  also  the  judgment  irivon  at  the 
trial  in  1887,  but  it  was  held  that  the  first  judgment  could 
not  be  reviewed  and  that  the  only  matter  open  upon  the 
appeal  was  to  impugn  the  finding  of  the  referee  as  to  the 
quantum  of  damages,  the  result  of  which  was  to  give  the 
suppliant  the  same  benefit  as  if  the  final  judgment  had  ex- 
pressly held  that  taking  the  contract  and  statute  together, 
the  suppliants  had  an  exclusive  right  to  supply  the  work 
and  material  mentioned  in  the  contract.  G-wynne  and 
Patterson,  JJ.,  dissenting,  were  of  the  opinion  that  the  only 
judgment  which  adjudicated  upon  the  issue  raised  by  the 
pleadings  was  the  judgment  appealed  from. 

McDougall  v.  Cameron,  21  Can.  S.C.R.  379. 

In  an  action  by  a  firm  of  solicitors  to  recover  from  their 
clients  the  amount  of  certain  bills  of  costs,  an  order  was 
made  referring  the  bills  to  the  taxinsr  officer  for  taxation, 
who  ruled  that  the  plaintiffs  must  grive  defendants  credit 
for  a  certain  sum  paid  to  one  of  the  plaintiffs. 
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S.  2, s.s.  (e).        Statement  of  case — p.  3  of  case  says:     Three  actions  to 
~~~~         recover  amounts  claimed  to  be  due  on  bills  of  costs  were 

Judgment.  DeSun  DV  writs  issued  on  6th  July,  1881,  by  order  made  by 
these  courts,  p.  4  of  case,  the  court  ordered  that  all  bills  of 
costs  rendered  by  the  plaintiffs  be  referred  to  taxing  officer 
in  his  capacity,  with  usual  right  of  appeal,  to  certify  and 
report  results  of  his  taxation.  Costs  of  reference  to  be 
reserved  to  be  disposed  of  by  the  court.  Court  orders  plain- 
tiff may  recover  amount  due  on  said  bills.  The  order  was 
made  on  consent. 

The  plaintiffs'  appeal  to  the  Divisional  Court  from  the 
report  of  the  taxing  officer  was  allowed,  and  this  judgment 
affirmed  by  the  Court  of  Appeal.  On  appeal  to  the  Supreme 
Court,  H<eld,  per  Strong,  Gwynne  and  Patterson,  J.J.,  that 
there  was  a  great  doubt  respecting  the  jurisdiction  of  the 
Court  to  hear  the  appeal.  Per  Taschereau,  J.,  the  judgment 
appealed  from  was  not  final. 

Colchester  v.  Valad,  24  Can.  S.C.K.  622. 

In  an  action  by  V.  against  a  municipality  for  damages 
from  injury  to  property  by  the  negligent  construction  of 
a  drain,  a  reference  was  ordered  to  an  official  referee  "for 
inquiry  and  report  pursuant  to  section  101,  Judicature  Act, 
and  Rule  552  of  the  High  Court  of  Justice."  The  referee 
reported  that  the  drain  was  improperly  constructed,  and 
that  V.  was  entitled  to  $600  damages.  The  Divisional  Court 
held  that  an  appeal  was  too  late,  no  notice  having  been 
given  within  the  time  required  by  Cons.  Rule  848,  and 
refused  to  extend  the  time  for  appealing.  On  motion  for 
judgment  on  the  report  by  V.  it  was  claimed  on  behalf  of 
the  municipality  that  the  whole  case  should  be  gone  into 
upon  the  evidence,  which  the  Court  refused  to  do.  Held, 
affirming  the  decision  appealed  from,  that  the  appeal  not 
.  having  been  brought  within  one  month  from  the  date  of 
the  report  as  required  by  Cons.  Rule  848,  it  was  too  late; 
that  the  report  had  to  be  filed  by  the  party  appealing 
before  the  appeal  could  be  brought,  but  the  time  could  not 
be  enlarged  by  his  delay  in  filing  it ;  and  that  the  refusal  to 
extend  the  time  was  an  exercise  of  judicial  discretion  with 
which  an  appellate  court  would  not  interfere.  It  was  held 
also,  Gwynne,  J.,  dissenting,  that  the  report  having  been 
confirmed  by  lapse  of  time  and  not  appealed  against,  the 
Court  on  the  motion  for  judgment  was  not  at  liberty  to  go 
into  the  whole  case  upon  the  evidence,  but  was  bound  to 
adopt  the  referee's  findings  and  to  give  the  judgment  which 
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those  findings   called  for.     Freedom  v.   Vandusen,  15   Ont.  s-  2,B.s.  (e). 

P.R.  264,  approved  of  and  followed. 

Innal 

Union  Bank  of  Halifax  v.  Dickie,  41  Can.  S.O.R.  13. 

In  1903  the  United  Lumber  Co.  executed  a  contract  for 
sale  to  D.  of  all  its  lumber  lands  and  interests  therein,  the 
price  to  be  payable  in  three  instalments  at  fixed  dates.  By 
a  contemporaneous  agreement  the  company  undertook  to 
get  out  logs  for  D.,  who  was  to  make  advances  for  the  pur- 
pose. The  agreement  for  sale  was  carried  out  and  two 
instalments  of  the  purchase  money  paid.  At  the  time  these 
contracts  were  executed  the  Union  Bank  had  advanced 
money  to  the  company  and  shortly  after  the  contract  for 
sale  was  assigned  to  the  bank  as  security  for  such  and  for 
future  advances.  The  company  having  assigned  in  insolv- 
ency the  bank  brought  'action  against  D.  for  the  last  instal- 
ment of  the  purchase  money,  to  which  lie  pleaded  that  he 
had  paid  in  advance  to  the  company  and  the  bank  more  than 
the  sum  claimed.  The  trial  judge  held  that  the  bank  had 
no  notice  of  the  second  agreement  under  which  1).  claimed 
to  have  advanced  the  money  and  gave  judgment  for  the  bank 
with  a  reference  to  ascertain  the  amount  due.  The  full 
court  set  aside  this  judgment  and  ordered  a  reference  to 
ascertain  the  amount  due  the  bank  and,  if  anything  was 
found  to  be  due,  to  ascertain  the  amount  due  to  D.  from 
the^  company.  The  bank  sought  to  appeal  from  the  latter 
decision. 

The  court  quashed  the  appeal,  saving: 

"The  effect  of  the  judgment  of  record  now  appealed  from 
setting  aside  and  varying  the  trial  judgment  is  a  matter  of 
procedure,  and  simply  to  substitute  a  clear  and  explicit 
judgment  purely  and  simply  of  reference  for  a  judgment  that 
is  by  no  means  clear,  but  claimed  to  be  one  for  costs  with  a 
reference  therein  virtually  to  find  out  whether  it  was  right  or 
wrong.  Obviously  all  the  court  has  done  is  to  enable  the 
parties  to  have  every  phrase  of  their  case  presented  properly 
for  a  final  adjudication  and  upon  that  being  arrived  at  and 
passed  upon  by  the  appellate  court  of  Nova  Scotia,  the  case 
will  be  ripe  for  an  appeal  here  if  either  of  the  parties  desire 
then  to  come  here. 

"Whatever  final  judgment  is  given  upon  the  referee's 
findings  will  be  appealable  here  if  worth  while." 

Grieve  v.  Tasker,  (1906),  A.C.  132. 

ITere  a  judgment  was  given  in  October,  1897,  declaring 
the  liability  of  the  appellant,  and  on  April  6th,  1898,  the 
Supreme  Court  of  Newfoundland  made  a  final  decree  for 
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S.2^uk(e).  payment  by  the  appellant  of  $22,000.  The  Judicial  Corn- 
Final niittee  held  that  the  order  of  October,  1897,  was  not  final 
Judgment.  but  interlocutory. 

North  Eastern  Banking  Co.  v.  Royal  Trust  Co.,  41  Can.  S.C.R.  1. 

Where  no  appeal  was  taken  from  the  referee's  report  as 
provided  by  the  Exchequer  Court  Rules,  and  this  report  to 
become  binding  had  to  be  confirmed  by  the  Exchequer  judge, 
it  was  held  that  a  party  not  having  appealed  from  the 
report  was  nevertheless  entitled  to  appeal  from  the  judgment 
of  the  Exchequer  judge  confirming  the  report. 

Rules  213  of  the  Exchequer  Court  Rules  provides  for  an 
appeal  from  the  referee's  report  within  14  days,  and  Rule 
214  provides  that  the  report  shall  become  absolute  if  not 
appealed  against  within  the  14  days,  but  further  provides 
that  unless  otherwise  directed  by  the  order  of  reference, 
judgment  on  such  report  will  not  be  entered  without  an 
order  thereon  obtained  upon  motion  for  judgment. 

Sinclair  v.  Coulthard,  Feby.  15th,  1910,  (not  reported). 

The  statement  of  claim  alleged  that  the  defendant  had 
assigned  to  plaintiff  one-third  share  or  interest  in  certain 
moneys  due  from  the  Dominion  Government  to  the  defendant 
in  respect  of  a  quarry;  that  the  defendant  received 
$13,590.00,  and  plaintiff  claimed  $4,530.  Various  defences 
were  set  up  and  a  counterclaim  asking  to  have  the  assign- 
mei  t  delivered  up  to  be  cancelled,  and  damages,  or  that  the 
assignment  be  rectified  and  action  dismissed  as  premature. 

The  trial  judge  gave  judgment  for  plaintiff  for  $4,530.97, 
interest  from  a  certain  date  at  5  per  cent.,  amounting  in  all 
to  $4,776.19,  and  costs;  counterclaim  dismissed. 

In  the  full  court  it  was  ordered  that  the  appeal  be  allowed 
with  costs  to  be  debited  against  plaintiff  on  taking  of 
accounts,  and  declared  that  the  agreement  in  question  did 
apply  to  the  $13.590.00,  and  that  plaintiff  was  entitled  to 
one- third  interest  in  same,  but  subject  to  a  contribution  by 
the  plaintiff  of  one-third  of  the  money  properly  expended 
by  defendants  in  prosecuting  the  claims  to  the  land  and 
money  covered  by  the  said  documents.  It  was  further 
ordered  that  it  be  referred  to  the  District  Registrar  to  take 
an  account  and  make  inquiry  of  what  moneys  had  been 
properly  expended  by  the  defendant  in  prosecuting  the 
claims. "  Further  directions  and  costs  were  reserved. 

An  appeal  having  been  taken  to  the  Supreme  Court,  the 
respondent  moved  to  quash  for  want  of  jurisdiction,  relying 
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on  Union  Bank  v.  Dickie   (supra,  19),    but   the    motion  was  s-  2>  s-s-  (e). 
refused.  v-  — 

Judgment. 

Wenger  v.  Lament,  41  Can.  S.C.R.  603.    May  7th,  1909. 

The  plaintiffs'  action  was  for  rescission  of  contract  to 
purchase  certain  cheese  factories  on  the  ground  of  misre- 
presentations, the  plaintiffs  tendering  a  reconveyance  and 
asking  repayment  of  moneys  expended  by  them  and  interest. 
The  defendant  denied  all  false  or  fraudulent  misrepresen- 
tation. The  trial  judge  dismissed  the  action,  holding  that 
no  misrepresentation  had  been  established. 

The  notice  of  motion  to  the  Divisional  Court  asked  to 
have  the  judgment  at  trial  set  aside  and  for  judgment  in 
favour  of  plaintiffs  with  a  reference  as  to  damages,  but  the 
appeal  was  dismissed.  An  appeal  was  taken  to  the  Court 
of  Appeal. 

In  the  reasons  for  appeal  the  appellants  asked  not  only 
for  rescission  of  the  contract  but  also  damages  for  the  fraud, 
practised  upon  them. 

The  judgment  of  the  Court  of  Appeal  adjudged  that  the 
appeal  should  be  allowed  with  costs,  and  that  it  be  referred 
to  the  local  master  at  Woodstock  to  ascertain  and  stat<> 
what  damages,  if  any,  the  plaintiffs  have  sustained  by  reason 
of  the  fraud  referred  to  in  the  pleadings,  and  that  further 
directions  and  costs  be  reserved  until  the  master  shall  have 
made  his  report. 

It  was  held  in  the  Supreme  Court  that  there  was  no 
amount  of  $1,000  shewn  to  be  involved,  nor  any  order  to 
pay  what  should  be  found  to  be  the  damaeo ;  that  the  judg- 
ment was  not  final.  A  motion  to  quash  for  want  of  juris- 
diction was  allowed. 

Clarke  v.  Goodall,  44  Can.  S.C.R.  284. 

The  pleading  concluded  by  the  plaintiff  claiming,  "1st,  . 
that  it  be  declared  that  under  the  agreement  of  the  14th 
day  of  December,  1908,  the  plaintiff  was  entitled  to  receive 
from  the  defendant  20,000  non-assessable  shares  of  stock  of 
the  Lawson  Mine,  Limited,  or  a  250th  interest  in  the  Lawson 
Mine,  as  the  absolute  purchaser  and  owner  thereof." 

2nd.  That  it  may  be  declared  that  the  plaintiff  is  entitled 
to  receive  payment  out  of  court  of  the  said  sum  of  $5,000 
and  accrued  interest  and  that  the  said  sum  with  accrued 
interest  may  be  paid  out  to  him." 

To  this  the  defendant  pleaded,  amongst  other  things, 
that  the  agreement  above  mentioned  was  given  on  the  under- 
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S.  2,  s.s.  (e).  standing  on   the   part  of   both   that  it  should   only  become 
Final  operative  when  assented  to  by  one  Thomas  Crawford,  and 

Judgment,     that  the  said  Thomas  Crawford  never  assented  to  the  agree- 
ment, and  the  same  thereby  "became  inoperative. 

Upon  this  issue  the  action  went  down  for  trial  before  the 
Hon.  Mr.  Justice  Riddel  1,  who  gave  judgment  on  the  26th 
October,  1909,  whereby  he  declared  the  agreement  valid  and 
subsisting  and  referred  the  cause  to  the  official  referee  of 
the  court  to  assess  the  damages  which  the  plaintiff  had 
sustained  by  reason  of  the  breach  of  the  contract,  and 
reserved  further  directions  and  costs  until  the  referee 
should  have  made  his  report.  The  referee  made  his  report 
on  the  8th  April,  1910,  assessing  the  damages  at  $8,000. 
From  this  an  appeal  was  taken  by  the  defendant  before  the 
Chief  Justice  of  the  Common  Pleas,  who  reduced  the  dam- 
ages from  $8,000  to  $5,200.  The  plaintiff  then  appealed  to 
the  Divisional  Court  where  the  damages  were  increased  to 
$6,700,  and  subject  to  this  variation  the  report  was  con- 
firmed. The  judgment  of  the  Divisional  Court  was  affirmed 
by  the  Court  of  Appeal. 

A  motion  was  then  made  to  the  Registrar  of  the  Supreme 
Court  sitting  as  a  judge  in  Chambers  to  affirm  the  jurisdiction 
of  the  court  to  hear  an  appeal  which  was  granted.  On  appeal 
to  the  full  court  one  of  the  questions  to  be  determined  was 
whether  the  judgment  was  final  or  interlocutory,  and  on  this 
point  the  court  was  unanimous  that  the  judgment  was  not 
final,  and  reversed  the  order  of  the  Registrar. 

Crown  Life  v.  Skinner,  44  Can.  S.C.R.  617. 

Motion  to  quash  an  appeal  from  a  decision  of  the  Court 
of  Appeal  for  Ontario  affirming  the  judgment  at  the  trial  in 
favour  of  the  plaintiff. 

The  plaintiff  as  executrix  of  her  husband,  who  had  been 
an  insurance  agent,  sued  the  Crown  Life  Insurance  Co.  for 
commissions  on  policies  and  renewals  alleged  to  have  been 
earned  by  said  agent.  The  company  denied  liability  and 
counterclaimed  for  money  claimed  to  be  due  them  from  the 
agent.  The  trial  judge  gave  judgment  for  the  plaintiff, 
ordered  a  reference  to  take  an  account  and  reserved  further 
directions  and  costs.  The  Court  of  Appeal  having  sustained 
this  judgment  the  company  sought  to  appeal  to  the  Supreme 
Court.  The  respondent,  plaintiff,  moved  to  quash  the 
appeal.  The  majority  of  the  court  held  that  the  judgment 
was  not  final.  The  case  of  Sinclair  v.  Coulthard,  supra,  20, 
was  not  referred  to. 
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Windsor  &  Essex,  &c.,  Ely.  Co.  v.  Nelles,  1  D.L.R.  156.  S.  2,  s.s.  (e). 

In   this    case    the    plaintiff   sued    certain    individuals    as   well  _.  ~ 
as   the   Windsor,   Essex   and    Lake    Shore    Rapid    Railway    Goto-  Jud^,nent 
pany,     claiming     specific     performance     of     an     agreement,     or ' 
damages  for  the  breach  thereof.     The  action  was  heard  by  the 
Hon.   Mr.  Justice  Clute  and  judgment  pronounced   on  the   16th 
March,  1907,  in  favour  of  the  plaintiffs.     In  the  said  judgment, 
the   Court   directed   that   in   a   certain  event   there   should  be   a 
reference  to  the  local  Master  at  Sandwich  to  ascertain  the  value 
of  certain  stocks   and   bonds.     An   appeal   was  taken  from   this 
judgment   to    the    Court    of    Appeal    where    judgment    was    pro- 
nounced on  the  21st  of  April,  1908,  allowing  the  appeal  so  far 
as    it    condemned    the    defendants    personally,    and    varying,    in 
other   respects,   the   judgment    of    the    Court   below.    No    appeal 
was  taken  from  this  judgment. 

The  proceedings  then  went  on  before  the  Master,  who 
made  'his  report  on  the  7th  April,  1909.  From  this  report  an 
appeal  was  taken  which  was  heard  by  the  Chief  Justice  of  the 
Co-mmon  Pleas  Division,  and  judgment  was  pronounced  on  the 
23rd  January,  1911,  varying  the  report  of  the  Master. 

The  next  proceeding  shewn  in  the  appeal  book  is  an  order 
made  by  the  Chancellor,  dated  8th  March,  1911,  which  recites 
as  follows:  — 

Upon  motion  made  unto  the  Court,  etc.,  by  way  of  further 
directions,  and  to  dispose  of  the  question  of  costs,  and  for 
judgment  against  the  above  named  defendants,  etc.,  and  pro- 
ceeds to  order  the  defendants  to  pay  the  plaintiffs  certain  sums 
of  money  and  the  costs  incidental  to  the  references  and  of  the 
motion. 

On  the  29th  of  May,  1911,  Mr.  Justice  Garrow,  of  the 
Court  of  Appeal,  after  reciting  that  the  defendants  had  given 
notice  of  appeal  to  the  Court  of  Appeal  from  the  judgment  of 
the  Chief  Justice  of  the  Common  Pleas  Division,  dated  23rd 
January,  1911,  and  also  from  the  judgment  of  the  Chancellor 
of  the  8th  March,  1911,  and  further  reciting  that  it  appeared 
that  an  appeal  would  lie  from  the  Court  of  Appeal  to  the 
Supreme  Court  of  Canada,  granted  leave  to  appeal  direct  to  the 
Court  of  Appeal  from  both  judgments  and  consolidated  the  two 
appeals.  These  appeals  came  on  for  hearing  before  the  Court 
of  Appeal  and  judgment  was  pronounced  on  the  28th  Sep- 
tember, 1911,  whereby  they  were  dismissed. 

An  application  was  then  made  under  Rule  1  of  the 
Supreme  Court  Rules  for  an  order  affirming  the  jurisdiction  of 
the  Court  to  hear  an  appeal  not  only  from  the  judgment  of  the 
Court  of  Appeal  of  the  28th  September,  1911,  but  also  from 
the  judgment  of  that  court  of  the  21st  April,  1908,  dismissing 
an  appeal  from  the  judgment  of  the  Hon.  Mr.  Justice  Clute. 
The  Registrar  held  first,  that  no  appeal  lay  from  the  judgment 
of  the  21st  April,  1908,  because  the  appeal  had  not  been 
brought  within  sixty  days  from  the  time  of  the  judgment  as 
required  by  s.  69;  secondly,  he  held,  following  Clark  v.  Goodall, 
that  no  appeal  lay  to  the  Supreme  Court  from  so  much  of  the 
judgment  of  the  Court  of  Appeal  dated  28th  September,  1911. 
as  affirmed  the  judgment  of  Meredith,  C.J.,  of  the  23rd  January, 
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S.  2,  s.s.  ^e).    1911,   varying   the   report  of   the   Master;    and    thirdly,   he   held 

that  an  appeal   did   lie   from  so   much  of  the  judgment  of  the 

Final  Court  of  Appeal    dated   the    28th    September,    1911,    as  affirmed 

Judgment.      the    judgment    of    the    Chancellor    on    further    directions,    dated 

8th  March,    1911. 

An  appeal  was  taken  by  the  appellants  from  so  much  of 
the  order  of  the  Registrar  as  disallowed  the  appeal  from  the 
judgment  of  the  Court  of  Appeal  of  the  28th  September,  1911, 
affirming  the  judgment  of  Meredith,  C.J.,  and  from  the  judgment 
of  the  Court  of  Appeal  of  the  21st  April,  1908,  dismissing  the 
appeal  from  the  judgment  of  Mr.  Justice  Clute. 

The  motion  was  dismissed  and  the  Registrar's  order 
affirmed.  In  the  reasons  of  the  Court  given  by  Mr.  Justice 
Idington,  an  intimation  was  given  that  on  the  present  appeal 
it  was  doubtful  whether  the  judgment  of  the  Court  of  Appeal 
of  the  21st  April,  1908,  could  be  reviewed. 

Conclusion. 

By  the  case  of  Crown  Life  v.  Skinner  the  court  has 
finally  decided  that  a  judgment  determining  the  matters 
in  dispute  between  the  parties,  except  as  to  the  amount 
which  the  plaintiff  is  entitled  to  recover,  which  is  made  the 
subject  of  a  reference,  is  not  a  final  judgment  and  therefore 
not  appealable  to  the  Supreme  Court. 

In  Clarke  v.  Goodall  the  court  has  also  determined  that 
on  such  a  reference,  if  the  report  of  the  referee  is  appealed 
from  to  the  Court  of  Appeal,  no  further  appeal  lies  in  the 
Supreme  Court. 

In  Windsor  &  Essex  Ely  Co.  v.  Nelles,  the  Supreme  Court 
has  held  that  an  appeal  does  lie  from  the  Court  of  Appeal 
when  an  appeal  is  taken  from  the  ultimate  judgment  on 
further  directions.  To  what  extent  on  such  an  appeal  the 
court  can  or  will  give  relief  with  respect  to  the  earlier  judg- 
ments of  the  Court  of  Appeal  which  it  has  held  to  have  been 
interlocutory  and  not  final,  may  be  determined  before  this 
book  is  published,  and  in  such  case  wall  appear  in  the  addenda. 

Final  judgment — demurrers. 

Bank  of  B.N.A.  v.  Walker,  Gout.  Dig.  88. 

Action  to  recover  damages  for  maliciously  causing  to  be 
issued  a  writ  of  attachment.  The  county  judge  granted  the 
defendant's  petition  for  a  writ  and  after  same  had  been  execut- 
ed the  order  was  set  aside  by  the  Supreme  Court  of  British 
Columbia.  The  declaration  contained  eight  counts,  to  six  of 
which  the  jury  found  a  verdict  for  plaintiff,  but  judgment 
was  not  entered  then  by  the  trial  judge  until  the  demurrers 
had  been  argued  before  the  full  court  and  overruled.  The  7th 
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and  8th   counts  of   the  declaration   were   so   framed  that  as-  2>s-s-  (e)« 
verdict  thereon  in  favour  of  the  plaintiff,  if  supported  by  the  Fin^~~ 
evidence,  would  stand  whatever  might  be  the  decision  of  the  j 
Court  upon  the  demurrers. 

It  was  held,  that  the  judgment  upon  the  demurrers  was 
interlocutory  and  not  final. 

Reid  v.  Ramsay,  Gout.  Dig.  86. 

In  an  action  (Sup.  Ct.  P.E.I.)  for  assault  and  false  im- 
prisonment, defendants  justified  by  ca.  sa.  issued  against 
plaintiff  under  a  judgment  against  him.  By  replication  plain- 
tiff alleged  that  the  capias  issued  in  blank  and  was  filled  up 
with  the  necessary  particulars  after  the  sealing  and  delivery, 
and  also  that  it  was  sealed,  issued  and  delivered  without  a 
proecipe.  To  these  replications  the  defendants  demurred,  and 
to  the  latter  replication  pleaded  a  rejoinder  that  after  the  issue 
of  the  writ  their  attorney  transmitted  a  proecipe  to  the  pro- 
thonotary.  To  this  rejoinder  the  plaintiff  demurred.  Judg- 
ment was  for  the  plaintiff  on  all  the  demurrers  and  defendants 
appealed  to  the  Supreme  Court  of  Canada.  The  respondent 
moved  to  quash  upon  the  ground  that  the  judgment  was  inter- 
locutory and  not  final  within  the  meaning  of  the  Supreme  & 
Exchequer  Courts  Act.  there  being  issues  of  fact  to  be  decided 
on  the  pleadings  which  were  not  disposed  of  by  the  judgment 
upon  the  demurrersl  Appeal  quashed. 

Glad. win  v.  Cummings,  Contlee's  Digest,  88. 

A  judgment  upon  a  demurrer  will  not  be  appealable  to  the 
Supreme  Court  unless  it  has,  or  if  given  the  other  way  would 
have  had,  the  effect  of  disposing  of  the  plaintiff's  claim  or 
some  part  thereof. 

Kandick  v.  Morrison,  2  Can.  S.C.R.  12. 

In  this  case  the  defendant  demurred  to  a  declaration  on 
the  ground  that  the  action  purported  to  be  for  a  derastavit, 
while  no  allegation  of  a  derastavit  was  made  in  the  declara- 
tion. The  court  below  held  that  the  demurrer  was  frivolous 
and  irregular.  Thereupon  the  defendant  appealed  to  the 
Supreme  Court.  The  appeal  was  quashed  on  the  ground  that 
the  rule  setting  aside  the  demurrer  was  simply  an  order  on 
a  mere  matter  of  practice  and  not  a  final  judgment  appealable 
under  the  Supreme  &  Exchequer  Courts  Act, 
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S.  2,M.  (e).   Chevalier  v.  Cuvillier,  4  Can.  S.C.R.  605. 

Final  This  was  an  appeal  from  the  judgment  of  the   Court  of 

Judgment.  Queen's  Bench,  appeal  side,  Quebec,  affirming  a  judgment  of 
the  Superior  Court  which  maintained  a  demurrer  of  the 
defendant,  respondent,  to  part  of  the  plaintiff's,  appellant's 
declaration.  Upon  appeal  to  the  Supreme  Court  it  was  con- 
tended that  the  judgment  was  not  final ;  that  it  only  decided 
part  of  the  case,  and  if  the  judgment  of  the  court  below  was 
reversed,  the  parties  would  have  to  go  back  to  the  Superior 
Court,  and  when  a  final  judgment  in  the  action  was  pro- 
nounced on  the  merits  the  whole  case  might  come  back  to  the 
Supreme  Court  again,  and  that  Parliament  never  contem- 
plated by  the  Act  two  appeals  to  the  Supreme  Court  in  the 
same  case.  For  the  appellant  it  was  argued  that  as  the  case 
then  stood,  the  action  was  dismissed  as  regards  the  greater 
amount  claimed  and  a  remedy  left  only  as  to  the  smaller,  and 
that  if  the  appellant  should  succeed  in  the  Superior  Court  for 
the  Smaller  amount  still  remaining  in  dispute,  he  could  not 
appeal  from  such  a  judgment  in  his  favour. 

It  was  held,  that  the  judgment  of  the  Court  of  Queen's 
Bench  finally  determined  and  put  an  end  to  the  appeal,  and 
was  a  judicial  proceeding  within  the  meaning  of  these  words 
as  contained  in  the  interpretation  of  "final  judgment"  in  sec- 
tion 9  of  the  Supreme  Court  Amendment  Act-  (now  section  2, 
Supreme  Court  Act). 

Shields  v.  Peak,  8  Can.  S.C.R.  579. 

This  was  an  action  for  goods  sold  and  delivered  and  con- 
tained a  count  alleging  fraud,  for  the  purpose  of  bringing  the 
defendant  within  the  provision  of  section  136  of  the  Insolvent 
Act.  To  this  the  defendant  by  his  third  plea  alleged  that  the 
contract  was  made  in  England.  The  plaintiff  demurred.  The 
Court  of  Common  Pleas,  Ontario,  gave  judgment  for  the 
plaintiff  on  the  demurrer  and  this  judgment  was  affirmed  by 
the  Court  of  Appeal.  Strong,  J.,  said: — 

"In  the  case  of  Chevalier  v.  Cuvillier  it  was  determined 
that  an  appeal  was  well  brought  where  the  judgment  in  the 
court  of  original  jurisdiction  was  not  final,  but  was,  as  in  the 
prese'nt  case,  a  judgment  on  a  demurrer  to  part  of  the  action 
only;  and  this  decision  proceeded  upon  the  ground  that  the 
ground  that  the  judgment  of  the  provincial  court  of  Appeal 
from  which  the  appeal  to  this  Court  was  immediately  brought, 
was  a  final  judgment  in  a  judicial  proceeding  within  the 
meaning  of  the  third  section  of  the  Act  of  1879,  now  section 
28  of  the  Supreme  &  Exchequer  Courts  Act." 
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Rattray  v.  Lame,  15  Can.  S.C.R.  102.  S.2,s.s.  (e). 

Article  269  C.C.  provides  as  follows: —  Finai 

"If    during    the    tutorship    a    minor    happens    to    have    any  Judgment, 
interest,  to  discuss  judicially  with  his  tutor,  he  is  for  such  case  Demurrers, 
given  a  tutor  ad  hoc  whose  powers  extend  only  to  the  matters 
to  be  discussed." 

Articles  220  and  221  C.C.P.  provide  as  follows:— 

"220.  Every  person  interested  in  an  action  between  other 
parties  may  intervene  therein  at  any  time  before  judgement." 

"221.  An  intervention  is  made  by  a  declaration  in  ordinary 
form  containing  all  the  grounds  which  justify  the  party  in 
intervening." 

The  respondent,  as  tutor  ad  hoc  to  minor  children,  inter- 
vened in  a  suit  pending  between  W.H.  in  his  quality  of 
curator  to  the  institute  (grere],  and  the  appellant  as  trustee 
appointed  to  administer  the  property  of  the  substitution.  The 
appellant  demurred  to  the  intervention  on  the  following 
grounds : — 

1.  Because  the  intervening  party  had  no  ri«rht  to  become 
joint  plaintiff  with  the   plaintiff  as   by    his    intervention   he 
sought  to  do. 

2.  Because  the  grounds  of  the  intervention  purported  to 
be  in  the  nature  of  an  answer  to  the  pleas  filed  by  the  defend- 
ant, and  the  intervening  party  could  not  be  heard  to    urge 
reasons  which  the  plaintiff  could  not  himself  urge. 

!J.  Because  the  grounds  alleged  by  the  intervening  party 
could  only  be  the  subject  of  a  direct  action  against  the 
defendant. 

4.  Because  the  intervening  party  had  no  right  to  set  up  in 
the  present  cause  any  ground  of  complaint  which  he  had 
against  the  plaintiff. 

5.  Because  the  'intervening  party  had  no  legal  status  as 
a  tutor  ad  hoc  to  support  the  ground  of  his  complaint. 

The  demurrer  was  maintained  by  the  Superior  Court,  but 
this  judgment  was  reversed  by  the  Court  of  Queen's  Bench. 
On  appeal  to  the  Supreme  Court  of  Canada,  the  judgment  of 
the  Superior  Court  was  restored. 

Shaw  v.  C.P.  Ely.  Co.,  16  Can.  S.C.R.  703. 

In  an  action  for  a  breach  of  contract  by  a  railway  company 
to  carry  the  plaintiff's  goods  in  safety,  the  defendant  set  up 
a  special  contract  limiting  its  liability  to  $100,  to  which  the 
plaintiff  made  two  replications,  one  of  which  was  that  the 
special  contract  could  not  avail  against  the  provisions  of  sec- 
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S.  2,  s.s.  (e).  tion  25  of  the  Kail  way  Act  of  1879.    The  defendant  demurred 

to  this  replication  on  the  ground  that  it  was  a  departure  from 

Judgment      ^he  declaration  which  was  in  contract,  while  the  replication 

Demurrers,    was  in  tort.     The  demurrer  was  allowed  in  the  c-ourts  below 

and  an  appeal  to  the   Supreme   Court  was   quashed  on  the 

ground  that  the  judgment  was  not  final. 

McKean  v.  Jones,  19  Can.  S.C.R.  489. 

The  defendant  demurred  to  a  bill  alleging  that  C.  and 
also  B.  &  C.  were  necessary  parties.  The  demurrer  was  over- 
ruled and  the  defendant  did  not  appeal,  but  raised  the  same 
defence  by  his  answer. 

It  was  held,  Strong  and  Patterson,  JJ.,  dissenting,  that  the 
judgment  on  the  demurrer  not  having  been  appealed  against 
it  was  res  judicata  and  it  was  not  open  to  the  defendant  to 
raise  the  same  objection  in  the  Supreme  Court,  but  if  so  these 
persons  were  necessary  parties. 

Griffith  v.  Harwood,  30  Can.  S.C.R.  315. 

It  was  held,  that  a  judgment  affirming  a  dismissal  of  a  plea 
of  prescription  when  other  pleas  remain  on  the  record,  is  not 
a  final  judgment  from  which  an  appeal  lies  to  the  Supreme 
Court. 

Lacroix  v.  Moreau,  15  L.C.R.  485. 

This  was  an  action  au  petitoire,  the  plaintiff  alleging  that 
he  had  acquired  the  lands  in  question  with  others  from  one 
G.,  who  had  bought  them  from  A.R.  and  M.R.,  the  latter  being 
proprietors  in  virtue  of  a  judgment  which  rescinded  a  sale 
made  to  one  P.,  M.  was  made  mis-en-cause  by  R.,  the  defendant, 
who  purchased  from  him  the  lands  in  question,  and  who 
pleaded  that  A.R.  and  M.R.  had  sold  to  one  L.  everything 
acquired  by  them  from  P.  and  that  the  judgment  rescinding 
the  sale  to  P.  had  been  obtained  by  L.  for  his  own  use  and 
benefit  and  that  he  had  taken  possession  of  the  lands  affected 
by  the  staid  judgment ;  that  L.  had  affected  a»  commutation  of 
the  tenure ;  that  A.R.  and  M.R.  had  ratified  and  confirmed  the 
sale  to  L. ;  that  subsequently,  in  an  action  brought  by  one  D. 
the  lands  in  question  had  been  sold  and  purchased  bv  M.,  who 
registered  his  title  and  subsequently  sold  it  to  one  Davidson, 
from  whom  the  defendant  R.  had  purchased.  By  a  second 
exception  the  mis-en-cause  alleged  that  the  purchase  by  the 
plaintiff  from  G.  was  fraudulent  and  that  long  before  this  con- 
veyance R.  had  sold  to  one  J.  By  a  third  exception,  while 
denying  that  G.  had  acquired  any  right  in  the  land,  defendant 
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claimed  to  be  reimbursed  for  her  improvements  made  on  thes-2>s-s-  («)• 
land.     The  plaintiff  replied  to  these  exceptions  by  an  allega-  Fin"^~~ 
tion  of  fraud  on  the  part  of  L.    The  mis-en-cause  demurred  to  judgment, 
this  reply  on  four  grounds :  first,  because  the  plaintiff  did  not  Demurrers, 
allege  that  the  fraudulent  conveyance  had  been  declared  null 
and  that  the  conclusions  of  the  reply  could  not  arise  before 
such  decision  or  annulling ;  secondly,  because  the  conveyances 
in  question  could  not  be  attacked  by  a  simple  reply,  but  only 
by  a  direct  action  against  all  the  parties ;  thirdly,  because  L. 
had  not  acquired  a  right  to  plead  the  nullity  of  the  convey- 
ances in  question,  and  fourthly,  because  more  than  ten  years 
had  elapsed  since  the  conveyances  in  question  and  prescription 
had  arisen  against  any  demand  for  rescission. 

Upon  this  demurrer,  the  Superior  Court  gave  judgment 
maintaining  the  demurrer  with  costs  and  rejecting  that  part 
of  the  special  answers  referred  to  in  the  demurrer.  An  appeal 
was  taken  from  this  judgment  to  the  Court  of  Appeal  where 
the  judgment  was  affirmed.  The  plaintiff  then  applied  for 
leave  to  appeal  to  Her  Majesty's  Privy  Council,  but  the  Court 
of  Queen's  Bench  refused  the  application,  holding  that  the! 
judgment  in  question  was  interlocutory  and  not  final. 

Carleton  Woollen  Co.  v.  Woodstock,  38  Can,  S.C.R.  411. 

The  plaintiffs,  the  Carleton  Woollen  Co.,  filed  a  bill  in 
equity  to  restrain  defendants  from  selling  certain  property 
seized  for  taxes,  alleging  exemption,  to  which  the  defendants 
demurred.  After  argument  the  demurrer  was  allowed,  baton 
grounds  not  taken  by  the  defendants  that  the  resolution  for 
exemption  passed  by  the  Council  discriminated  between  com- 
panies establishing  a  woollen  mill,  and  individuals  doing  the 
same.  The  judgment  was  affirmed  by  the  full  court  and  sub- 
sequently by  the  Supreme  Court  of  Canada,  no  question  of 
jurisdiction  having  been  raised. 

La  Ville  de  St.  Jean  v.  Molleur,  40  Can.  S.C.R.  139. 

The  declaration  in  an  action  by  a  municipality  claiming 
forfeiture  of  a  franchise  for  nonfulfilment  of  the  obligations 
imposed  in  respect  thereof  alleged  in  five  counts  as  many  dif- 
ferent grounds  for  such  forfeiture.  The  defendant  demurred 
generally  to  the  declaration  and  specifically  to  each  count. 
The  demurrer  was  sustained  as  to  three  counts  and  dismissed 
as  to  the  other  two.  On  appeal  from  the  decision  of  the 
registrar  refusing  an  order  to  affirm  the  jurisdiction  of  the 
Supreme  Court  to  entertain  an  appeal  from  the  judgment 
maintaining  the  demurrer. 
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It  was  held,  that  each  count  contained  a  distinct  ground  on 
which  forfeiture  could  be  granted  and  a  judgment  depriving 
the  municipality  of  its  right  to  rely  on  any  such  ground  was 
a  final  judgment  in  respect  thereof  which  could  be  appealed 
to  the  Supreme  Court  of  Canada. 

Simard  v.  Townsend,  6  L.C.R.  147. 

It  was  held,  that  an  appeal  does  not  lie  to  Her  Majesty 
in  Her  Privy  Council  from  a  judgment  of  the  Court  of 
Appeals,  reversing  a  judgment  of  the  court  below  by  which 
the  appellant's  action  was  dismissed  on  a  defense  en  droit  to 
the  declaration  for  the  following  reasons,  per, 

Aylwin,  J.  In  this  case  a  motion  is  made  by  the  respon- 
dent for  an  appeal  to  Her  Majesty  in  Her  Privy  Council,  from  a 
judgment  of  this  Court  maintaining  an  appeal  from  an  interlocu- 
tory judgment  by  which  the  action  of  the  appellant,  plaintiff  in 
the  court  below,  was  dismissed  on  demurrer.  The  statute  is 
silent  as  to  appeals  to  Her  Majesty  in  cases  like  this.  In  the 
case  of  Ermatinger  and  Gugy,  in  which  a  judgment  In  appeal 
confirmed  a  judgment  of  the  court  below,  ordering  the  de- 
fendant to  account,  it  was  only  after  much  doubt  and  discussion 
that  an  appeal  to  Her  Majesty  was  granted.  But  that  case 
was  not  like  the  present.  Here  the  respondent  is  deprived  of 
no  right.  The  judgement  of  this  court  dismissed  the  demurrer 
and  ordered  the  record  back  to  the  court  below  for  proof  of 
the  facts  in  issue.  If  judgment  below  is  rendered  against  the 
defendant,  he  can  then  appeal.  The  motion  is  without  prece- 
dent, and  this,  in  my  opinion,  would  be  sufficient  of  itself  to 
make  this  court  reject  it;  but  it  would  on  many  accounts  be 
most  unwise  to  grant  it. 

Duval,  J. — By  this  decision,  we  protect  the  true  inter- 
ests of  parties.  Suppose  damages  were  granted  on  the 
hearing  on  the  merits  to  the  extent  of  Is.  could  it  be  the 
interest  of  the  respondents  to  appeal  to  this  court  and  to  Her 
Majesty  in  Privy  Council?  Besides,  if  an  appeal  lies  from  one 
interlocutory  judgment,  it  must  lie  from  every  such  judgment 
Which  would  be  ruinous  to  suitors,  and  the  statute  being  silent, 
the  motion  ought  not  to  be  granted. 

Final  judgment — chamber  order. 

Wallace  v.  Bossom,  2  Can.  S.C.R.  488. 

Execution  having  issued  upon  a  judgment  in  favour  of 
the  plaintiff,  defendant  applied  to  the  Chief  Justice  of  the 
Supreme  Court  of  Nova  Scotia  in  Chambers  to  set  same  aside. 
The  Chief  Justice  granted  a  rule  nisi  returnable  in  Chambers, 
but  the  rule  was  argued  in  court,  and  judgment  pronounced 
by  the  court  making  the  rule  absolute. 

Held,  Strong,  J.,  dissenting,  that  the  order  in  question 
was  a  final  judgment. 
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Morris  v.  London  &  Canadian  Loan  &  Agency  Co.,  19  Can.  S.O.E.  S.  2,  s.s.  (e). 


The  plaintiff  obtained  an  order  in  Chambers  giving  him  Judgment. 
liberty  to  sign  final    judgment    against   defendants   for   the  Chamber 
amount  due  on  certain  debentures.     An  appeal   to    the    full 
court  of  Manitoba  from  this  order  was  unanimously  dismissed. 
A   further  appeal   to   the   Supreme    Court   of    Canada   was 
quashed  on  the  ground  that  the  judgment  was  not  final. 

Gladwin  v.  Cummings,  Gout.  Dig.  88. 

Action  of  replevin  to  recover  125  barrels  of  flour.  Plain- 
tiffs were  indorsees  of  a  bill  of  lading  of  the  goods,  which 
were  held  by  the  defendant  as  freight  agent  of  the  I.C.R.  at 
Truro.  The  action  was  begun  and  the  goods  were  replevied 
and  the  writ  was  served  on  9th  April,  1881.  A  default  was 
marked  on  25th  April,  1881.  On  10th  September,  1881, 
plaintiffs'  attorney  issued  a  writ  of  inquiry  under  which 
damages  were  assessed  under  R.S.N.S.  (4  ser.  ch.  94,  sec.  56). 
An  order  nisi  to  remove  the  default  and  let  in  defendant  to 
defend  was  taken  out  on  llth  October,  1881,  and  discharged 
with  costs.  The  judgment  being  affirmed  on  appeal  (4  Russ. 
&  Geld.  168).  R.S.N.S.  (4  ser.)  ch.  24,  sec.  75,  enacts  that  it 
shall  be  lawful  for  the  Court  or  a  judge  at  any  time  within 
one  year  after  final  judgment  to  let  in  defendant  to  defend 
upon  application  supported  by  satisfactory  affidavits  account- 
ing for  his  non-appearance  and  disclosing  a  defence  upon  the 
merits,  etc.  Held,  that  the  judgment  appealed  from  was  not 
a  final  judgment  within  the  meaning  of  section  3  of  the 
Supreme  Court  Amendment  Act  of  1879,  and  was  not  appeal- 
able. Held,  also,  that  if  the  Court  could  entertain  the  appeal, 
the  matter  was  one  of  procedure  and  entirely  within  the  dis- 
cretion of  the  court  below  and  this  Court  would  not  inter- 
fere. Appeal  dismissed  with  costs. 

Stanton  v.  Canada  Atlantic  Ely.  Co.,  Cout.  Dig.  89. 

On  motion  to  quash  an  interim  injunction,  Mathieu,  J., 
suspended  its  operations  until  final  adjudication  on  the  merits. 
Both  parties  appealed  to  the  Queen's  Bench,  which  quashed 
the  injunction  absolutely.  An  application  to  one  of  the  judges 
of  Queen's  Bench  for  leave  to  appeal  was  refused  on  the 
ground  that  the  judgment  quashing  the  writ  was  not  a  final 
judgment,  and  "notwithstanding  the  offer  and  sufficiency  of 
the  security."  Appellants  served  notice  of  further  applica- 
tion to  a  judge  of  the  Supreme  Court  to  be  allowed  to  give 
proper  security  to  the  satisfaction  of  that  Court,  or  of  a  judge 
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S.  2,s.s.  (e).  thereof,  for  the  prosecution  of  an  appeal  to  that  Court,  not- 
withstanding the  refusal  in  the  court  below,  and  the  lapse  of 
thirty  days  from  the  rendering  of  the  judgment  from  which 
they  desired  to  appeal,  and  further  to  obtain  an  extension  of 
time  for  settling  the  case  in  appeal.  Henry,  J.,  in  Chambers, 
enlarged  the  motion  for  hearing  in  court  where  it  was  argued 
at  length,  and  it  was  held,  that  the  judgment  of  the  Court 
of  Queen's  Bench  (21  C.L.J.  355)  quashing  the  interim  in- 
junction was  not  final  judgment  from  which  an  appeal  would 
lie.  Motion  refused. 

This  case  was  reviewed  by  Fournier,  J.,  in  MacKinnon 
v.  Keroack,  who  says,  p.  121,  (15  Can.  S.C.R.)  :— 

"La,  il  ne  s'agissait  que  d'un  ordre  rendu  sur  une  demande 
d'injonction  ne  devant  avoir  d 'effect  que  jusqu'a  ce  qu'il  en 
eut  ete  ordonne  autrement  par  la  cour  ou  un  juge.  Cet  ordre 
etait  evidemment  d'un  caractere  interlocutoire  et  n'avait 
aucune  finalite." 

Schroeder  v.  Rooney,  Nov.,  1885. 

The  plaintiffs  by  their  agent  Patrick  E.  procured  a  judg- 
ment to  be  signed  against  Peter  R.,  the  defendant,  who 
suffered  the  judgment  to  go  by  default.  No  execution  was 
ever  issued  thereon.  After  the  death  of  Peter,  the  plaintiffs 
assigned  the  judgment  to  the  wife  of  Patrick  R.  and  upon  her 
application  an  order  was  made  in  the  court  below  allowing 
execution  to  issue  against  the  executors  of  Peter  R.  The 
executors  applied  to  set  aside  the  judgment  as  having  been 
fraudulently  obtained,  which  was  granted  by  Wilson,  C.J.,  in 
Chambers. 

This  order  was  affirmed  on  appeal  by  the  Common  Pleas 
Divisional  Court. 

On  appeal  to  the  Court  of  Appeal  for  Ontario,  although 
the  members  of  the  court  were  all  of  the  opinion  that  the  order 
below  was  wrong,  they  did  not  agree  as  to  the  extent  to 
which  it  should  be  modified,  and  the  appeal  was  accordingly 
dismissed  without  costs. 

Held,  that  it  was  doubtful  whether  an  appeal  would  lie 
to  the  Supreme  Court  of  Canada  from  the  judgment  of  a 
Divisional  Court  of  the  High  Court  in  a  case  which  originated 
in  the  decision  of  a  judge  in  Chambers,  from  whose  judgment 
an  appeal  lay  to  the  Divisional  Court. 

Plisson  v.  Duncan,  36  Can.  S.C.R.  647. 

The  plaintiff  (appellant)  brought  an  action  for  dissolu- 
tion of  a  partnership,  an  account,  and  the  appointment  of  a 
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receiver.     By  an  order  of  the  court  the  respondent,  Duncan,  s-  2>  s.s.  (e). 
was  appointed  as  such  receiver  to  collect,  get  in  and  receive  p.  ~ 
the  debts  and  other  assets,  property  and  effects  belonging  to  judgment. 
the  partnership  business,  and  to  carry  on  and  manage  the  Chamber 
hotel  business  at  Francis.  Order. 

The  receiver  entered  into  possession  of  the  hotel  business 
and  put  an  agent  in  charge  to  manage  the  same.  The  parties 
to  the  action  settled  it,  and  the  receiver  proceeded  to  have 
his  accounts  as  such  passed,  when  it  appeared  that  the  man- 
agement of  the  hotel  business  by  the  receiver  had  not  proved 
financially  successful,  and  that  there  was  a  deficit  of 
$1,367.16.  The  plaintiff  and  the  defendant,  who  appeared 
by  counsel  on  the  passing  of  the  receiver's  accounts  before 
Mr.  Justice  Newlands,  claimed  that  the  deficit  was  due  to 
the  neglect  of  his  duties  by  the  receiver  and  that  the  latter 
should  be  held  responsible  for  and  charged  with  this  deficit, 
but  the  court  made  an  order  holding  that  the  receiver  was 
not  responsible  for  the  deficit. 

On  appeal  this  judgment  was  affirmed.  An  appeal 
having  been  taken  to  the  Supreme  Court,  a  motion  to  quash 
was  dismissed  with  costs. 

McCall  v.  Wolff,  13  Can.  S.C.R.  130. 

Goods  and  chattels  covered  by  a  chattel  mortgage  were 
seized  under  an  execution  against  the  mortgagor.  The 
mortgagees  interpleaded.  The  title  to  the  goods  was  tried 
in  Chambers  where  it  was  declared  that  the  mortgage  was 
void  and  judgment  was  given  for  the  execution  creditor. 
The  court  in  bane  refused  to  set  aside  this  judgment  and 
their  judgment  was  affirmed  on  appeal  by  the  Supreme 
Court. 

Martin  v.  Moore,  18  Can.  S.C.R.  634. 

The  judge  in  Chambers  refused  to  set  aside  a  writ  of 
summons  and  his  order  was  affirmed  by  the  full  Court,  Held, 
that  this  was  not  a  final  judgment  from  which  an  appeal 
would  lie  to  the  Supreme  Court. 

Howland  v.  The  Dominion  Bank,  22  Can.  S.C.R.  130. 

Where  the  Master  in  Chambers  set  aside  his  own  order 
renewing  a  writ  of  summons,  and  this  order  was  affirmed 
by  a  judge  in  Chambers,  the  Divisional  Court  and  the 
Court  of  Appeal,  the  Supreme  Court  dismissed  the  appeal 
for  the  reasons  given  by  one  of  the  judges  of  the  court 
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S.  2,s.s.  (e).  below.    In  this  case  it  would  appear  that  no   question  of 
jurisdiction  was  raised  and  no  motion  to  quash  made. 

Maritime  Bank  v.  Stewart,  20  Can.  S.C.R.  105. 

An  order  having  been  made  by  the  judge  of  the  High 
Court  of  Ontario,  staying  proceedings  in  an  action  in 
Ontario,  owing  to  bankruptcy  proceedings  then  pending  in 
England,  this  order  was  affirmed  by  the  Divisional  Court 
and  the  Court  of  Appeal.  Held,  that  this  order  was  not 
a  final  judgment  from  which  an  appeal  would  lie  to  the 
Supreme  Court  of  Canada. 

Canadian  Pacific  Ely.  v.  St.  Therese,    Cout.   Dig.    70;    16    Can, 
S.C.R.  606. 

The  respondent  petitioned  for  an  order  for  payment  to 
them  of  $4,000  deposited  by  appellants  for  land  taken  for 
railway  purposes  and  a  judge  of  the  Superior  Court  in 
Chambers  after  formal  answer  and  hearing  of  the  parties 
granted  the  order  under  the  Railway  Act.  The  company 
appealed  to  the  Court  of  Queen's  Bench,  which  affirmed  the 
order.  Held,  that  the  order  having  been  made  by  a  judge 
sitting  in  Chambers,  and  further,  acting  under  the  statute 
as  persona  desiqnata,  the  proceedings  had  not  originated 
in  a  Superior  Court  within  the  meaning  of  section"  28  of 
the  Supreme  £  Exchequer  Courts  Act,  and  the  case  was 
therefore  not  appealable. 

McGugan  v.  McGugan,  21  Can.  S.C.R.  267. 

An  application  to  have  a  solicitor's  bill  referred  to  the 
taxing  officer  for  taxation  was  refused  by  the  judge  to 
whom  the  application  was  made.  This  judgment  was 
reversed  by  the  Divisional  Court,  but  restored  by  the  Court 
of  Appeal.  Upon  appeal  to  the  Supreme  Court  it  was  held 
by  a  majority  of  the  Court  that  assuming  the  Court  had 
jurisdiction  it  would  not  interfere  with  the  decision  of  a 
provincial  court  in  such  matters.  Per  Taschereau,  J.,  the 
judgment  was  not  final  within  the  meaninsr  of  the  Supreme 
Court  Act.  Per  Patterson,  J.,  it  was  a  discretionary  order 
and  therefore  not  appealable. 

Halifax  v.  Reeves,  23  Can.  S.C.R.  340. 

Under  the  charter  of  the  city  of  Halifax,  if  a  building 
is  erected  close  to  the  street  line,  the  corporation  could 
petition  the  Supreme  Court  of  the  province  or  a  judge 
thereof  and  obtain  a  summons  directing  the  defendant  to 
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shew   cause    why   the   building   should   not   be    removed   if? s-  2>  s-s-  (•)• 
erected  without  a  certificate  of  the  city  engineer.     Proceed-  Fin^~ 
ings  were  instituted  in  this  way  before  the  Honourable  Mr.  judgment. 
Justice  Townshend  in  Chambers,  where  evidence  was  taken  Chamber 
and   judgment   given   for   the    corporation.     This   judgment  Order, 
was  reversed  by  the  Supreme  Court  of  the  province  and  an 
appeal  taken  by  the  Supreme  Court  of  Canada.     A  motion 
to  quash  the  appeal  in  the  latter  Court  was  dismissed. 

Hockin  v.  Halifax  &  C.B.  Ely.  &  Coal  Co.,  Gout.  Dig.  88. 

The  Railroad  Act  of  Nova  Scotia,  being  chapter  70  of 
the  Revised  Statutes,  3rd  series,  provided  that  the  railway 
could  expropriate  lands,  and  by  section  44  it  is  provided 
that  on  the  first  Tuesday  of  June  in  every  year,  or  at  such 
other  time  and  times  as  shall  be  fixed  by  a  judge  of  the 
Supreme  Court,  etc.,  the  prothonotary  of  every  county  in 
which  a  railway  is  being  constructed,  etc.,  draw  from  the 
grand  jury  box  the  names  of  twenty-eight  persons,  etc. 
And  by  section  49  it  is  provided  that  a  panel  from  this 
jury  should  value  the  lands  taken  by  the  railway  and  esti- 
mate the  damages  to  property.  And  by  section  52  it  is 
provided  that  the  custos  or  clerk  of  the  peace  on  behalf  of 
the  company  or  any  party  interested  who  might  deem  him- 
self aggrieved  might  apply  by  affidavit  to  the  Supreme 
Court  or  a  judge  thereof  for  a  summons  or  order  to  set  the 
proceedings  aside  in  whole  or  in  part,  or  to  alter  the  valu- 
ation, etc. 

By  certain  other  acts  of  the  Legislature  these  provisions 
of  the  Railroad  Act  it  is  claimed  were  made  applicable  to 
the  Halifax  &  Cape  Breton  Railway  &  Coal  Co.,  and  the 
said  company  having  taken  proceedings  to  expropriate 
lands,  certain  persons  who  were  owners  of  property  through 
which  the  railway  passed,  applied  to  the  Chief  Justice  of 
the  Supreme  Court  of  Nova  Scotia  on  the  26th  April,  1877, 
and  obtained  an  order  under  section  44  requiring  the  pro-' 
thonotary  of  Pictou  to  proceed  to  draw  and  strike. a  jury 
for  the  purpose  of  fixing  the  indemni'ty  to  be  paid  the  land 
owners. 

Pursuant  to  this  order  the  prothonotary  summoned  a 
jury  who  made  their  appraisement.  On  the  1st  March, 
1879,  on  the  application  of  Daniel  Hockin,  the  custos  of  the 
county  of  Pictou,  a  rule  nisi  was  granted  by  the  Supreme 
Court  of  Nova  Scotia  to  quash  and  set  aside  the  order  of 
the  Chief  Justice  on  the  ground  that  the  lands  were  not 
taken  under  the  statutes  hereinbefore  mentioned,  and  on 
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S.  2,s.s.  (e).  other  grounds;  and  on  the  27th  March,  1880,  after  argument, 
the  rule  nisi  was  discharged,  the  Court  holding  that  the;1 
county  was  stopped  by  the  action  of  the  custos  and  of  the 
Legislature,  and  could  not  dispute  the  validity  of  the 
appraisements.  The  custos  thereupon  appealed  to  the 
Supreme  Court  of  Canada,  and  by  his  factum  the  respond- 
ent, the  Railway  &  Coal  Co.,  claimed  that  the  Supreme 
Court  had  no  jurisdiction.  After  argument  a  motion  to 
quash  was  granted,  the  Court  holding  that  the  order  of  the 
Chief  Justice  which  this  appeal  sought  to  set  aside,  was  not 
a  final  order. 

Cass  v.  Couture;  Cass  v.  McCutcheon,  Gout.  Gas.  386. 

Where  no  injustice  has  been  done  in  the  refusal  of  leave 
to  amend  pleadings,  the  court  refused  to  interfere  with  the 
orders  made  by  the  courts  below  in  the  exercise  of  judicial 
discretion  and  quashed  the  appeals. 

The  appeals  were  from  judgments  of  the  Court  of 
King's  Bench  for  Manitoba  (14  Man.  Rep.  458),  reversing 
the  judgment  of  Perdue,  J.,  by  which  the  orders  of  the 
referee  in  Chambers,  permitting  amendments  to  the  plead- 
ings, had  been  affirmed. 

The  appeals  involved  the  same  question,  namely,  whether 
a  trustee  may  in  an  action  founded  on  breach  of  contract, 
made  between  him  and  a  third  party,  to  recover,  on  behalf 
of  the  cestui  qui  trust,  damages  which  the  cestui  qui  trust 
may  have  sustained  where  the  cestui  qui  trust,  a  contem- 
plated joint  stock  company,  was  not  in  existence  at  the  time 
of  the  contract,  but  had  been  incorporated  before  the  breach 
occurred.  The  statements  of  claim  were  considered  de- 
fective as  filed,  arnd  motions  to  amend  were  Tnade  and 
allowed  by  the  referee  in  Chambers,  whose  orders  were 
affirmed,  on  appeal  by  a  judge  in  Chambers. 

On  further  appeal,  the  full  court  reversed  the  orders  by 
the  judgments  appealed  from. 

Motions  to  quash  were  made  in  both  cases  on  the  grounds 
that  such  motions  were  not  final  and,  consequently,  could 
not  be  appealed  from,  and  that  they  affected  matters  of 
procedure  only  in  the  courts  below,  and  were  made  in  the 
exercise  of  judicial  discretion  which  could  not  be  reviewed. 

The  only  reasons  for  judgment  delivered  were  as  follows : 

Idington,  J.  These  cases  involve  nothing  that  has  finally 
determined  the  rights  of  anybody. 
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They  raise  merely  the  question  of  whether  or  not  the  s-  2>s-s-  (e). 
court  below  have  exercised  a  proper  discretion  in  relation  F]n~ 
to  an  amendment  of  the  pleadings,  where  the  court  were  not  judgment, 
bound  by  any  rule  of  law  or  statute  to  amend,  and  I  see  no  Master  or 
refusal  of  natural  justice  such  as  might  entitle  us  to  enter-  Referee's 
tain  these  appeals. 

I  think,  therefore,  that  they  ought  to  be  quashed  with  costs 
of  appeals. 

Miller  v.  Bent,  Oct.  21st,  1908  (not  reported). 

In  this  case  lands  were  sold  under  a  mortgage  and  a 
balance  remained  in  court,  to  which  the  present  appellant 
claimed  to  be  entitled  as  second  mortgagee,  and  presented 
an  application  to  a  judge  in  Chambers  for  payment  out  to 
him  of  the  said  surplus.  His  application  was  disputed  by 
the  present  respondent.  The  appellant's  application  was 
granted,  but  this  order  was  reversed  by  the  full  court.  A 
further  appeal  taken  to  the  Supreme  Court  was  dismissed. 
The  jurisdiction  was  not  questioned. 

Final  judgment — Master  or  referee's  report    in    an    Equity 

action. 

The  following  cases  may  be  supported  on  the  ground 
that  the  relief  asked  was  equitable  in  its  nature  and  therefore 
appealable  whether  the  judgment  was  final  or  not  under 
section  38  infra  p. 

Bickford  v.  Grand  Junction  Ely.  Co.,  1  Can.  S.C.R.  696. 

In  an  equity  proceeding  a  consent  decree  was  made 
referring  the  takinsr  of  mortgage  accounts  to  the  Master. 
His  report  was  affirmed  by  the  Vice-Chancellor,  and  on 
appeal,  by  the  Court  of  Appeal.  Upon  appeal  to  the 
Supreme  Court  the  latter  decision  was  reversed. 

Doull  v.  Mcllreith,  14  Can.  S.C.R.  739. 

Here,  the  Supreme  Court  of  Nova  Scotia  affirmed  the 
appeal  of  the  Master  on  a  reference.  The  Supreme  Court 
reversed  the  court  below  on  the  ground  that  the  Master  had 
exceeded  his  authority  and  reported  on  matters  not  referred 
to  him. 

Grant  v.  Maclaren,  23  Can.  S.C.R.  310. 

The  Supreme  Court  of  Canada,  on  appeal  from  a  decision 
affirming  the  report  of  a  referee  in  a  suit  to  remove  executors 
and  trustees  which  report  disallowed  items  in  accounts 
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S.  2,  s.s.  (e).  previously  passed  by  the  Probate  Court,  will  not  reconsider 
the  items  so  dealt  with,  two  courts  having  previously  exer- 
cised a  judicial  discretion  as  to  the  amounts,  and  no  question 
of  principle  being  involved. 


Final 
Judgment. 
Master  or 
Bef  eree  's 
Report. 


Booth  v.  Ratte,  21  Can.  S.C.R.  637. 

In  an  action  against  several  mill  owners  for  obstructing 
the  Ottawa  river  by  throwing  sawdust  and  refuse  into  it 
from  their  mills  a  reference  was  made  to  the  Master  to 
ascertain  the  amount  of  damages. 

It  was  held,  affirming  the  judgment  appealed  from,  that 
the  Master  rightly  treated  the  defendants  as  joint  tort- 
feasors;  that  he  was  not  called  upon  to  apportion  the  dam- 
ages according  to  the  injury  inflicted  by  each  defendant, 
and  that  he  was  not  obliged  to  apportion  them  according 
to  the  different  grounds  of  injury  claimed  by  the  plaintiff. 
Held,  further,  that  the  Master  was  the  final  judge  of  the 
credibility  of  the  witnesses  and  his  reports  should  not  be  sent 
back  because  some  irrelevant  evidence  may  have  affected 
his  judgment,  especially  as  no  appeal  was  taken  from  his 
ruling  on  the  evidence. 

On  a  reference  to  a  Master,  the  latter,  provided  he 
sufficiently  follows  the  directions  of  the  decree,  is  not 
obliged  to  give  his  reasons  for,  or  enter  into  a  detailed  ex- 
planation of  his  report  to  the  court. 

Bell  v.  Wright,  24  Can.  S.C.E.  656. 

In  an  action  for  the  construction  of  a  will  and  for  ad- 
ministration, the  judgment  directed  a  reference  to  a  referee 
who  made  a  ruling  in  his  office  against  the  claim  of  a 
solicitor  for  priority  of  his  costs  as  between  solicitor  and 
client  over  certain  costs  in  the  action  directed  to  be  paid 
by  the  client  to  the  parties.  On  appeal  Mr.  Justice  Rose 
reversed  the  referee.  Upon  a  further  appeal  to  the  Court 
of  Appeal  this  judgment  was  reversed  and  the  ruling  of  the 
referee  affirmed. 

The  Supreme  Court  of  Canada  reversed  the  Court  of 
Appeal  and  re-instated  the  judgment  of  Rose,  J.,  in  favour 
of  the  solicitor's  lien. 

Clarke  v.  Goodall,  44  Can.  S.C.R.  284. 

Where  a  statement  of  claim  discloses  only  a  common  law 
cause  of  action  and  the  cause  was  so  dealt  with  at  the  trial 
the  fact  that  the  indorsement  on  the  writ  indicates  a  claim 
for  equitable  relief  and  that  the  trial  judge,  in  ordering  a 
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reference  to  assess  the  damages,  reserved  further  directions,  s-  2>s-s-  (e)- 
do  not  make  it  a  judicial  proceeding  in  the  nature  of  a  suit  Fin^ 
in  equity  within  the  meaning  of  sec.  38  (c)  of  the  Supreme  judgment. 

Court  Act.  Interlocu- 

tory in 

Final  judgment — interlocutory  in  form. 

A  judgment  may  be  interlocutory  in  form  having  regard 
to  the  main  action,  and  yet  be  final  in  its  effect  upon  the 
rights  of  the  parties,  and  so  be  the  subject  of  an  appeal  to 
the  Supreme  Court.  To  this  class  belong  interpleader 
issues,  attachments,  oppositions  and  procedings  of  that  char- 
acter. The  leadinsr  decision  is  Macfarlane  v.  Leclaire. 
15  Moo.  P.O.  181. 

The  facts  of  that  case  were  as  follows : — 

34  Geo.  III.  c.  6,  s.  30,  Lower  Canada,  now  art,  68  C.P., 
provided  that  the  judgment  of  the  Court  of  Appeals  for 
Lower  Canada  should  be  final  in  all  cases  where  the  matter 
in  dispute  did  not  exceed  the  sum  or  value  of  £500  sterling. 
The  plaintiff  L.  recovered  judgment  against  D.  for  £417. 
L.  in  his  declaration  claimed  a  writ  of  attachment  before 
judgment  against  the  goods  of  D.,  now  in  the  hands  of  M., 
which  was  granted.  D.  suffered  judgment  by  default. 
L.  obtained  judgment  upon  his  writ  of  att-ir-hment  and 
sjeized  goods  in  the  hands  of  M.  to  the  value  of  £1,642. 
M.  alleired  that  he  had  purchased  the  goods  in  question 
from  P.,  and  the  Superior  Court  in  Quebec  dismissed  the 
proreerlinirs  against  M.  on  the  ground  that  P.  was  not  a 
party  thereto.  L.  appealed  to  the  Court  of  Queen's  Bench 
where  the  judgment  of  the  Superior  Court  was  reversed. 
M.  then  appealed  to  the  Judicial  Committee  of  the  Privy 
Council,  and  L.  moved  to  quash  on  the  ground  that  the 
judgment  below  was  interlocutory  and  not  final,  as  to  which 
the  Court  said: — 

"Although  the  judgment  is  interlocutory  in  form  it  is 
final  in  its  effect  upon  the  ri'ghts  of  the  appellants.  The 
goods  ^vhich  they  claim  as  their  own  are  finally  and  con- 
clus:vely  fixed  by  the  judgment  to  be  the  property  of  the 
original  debtor,  and  must  be  applied  in  satisfaction  of  his 
debts,  and  there  is  no  mode  by  which  the  appellants  can  be 
relieved  from  it  except  by  an  appeal." 

This  decision  is  discussed  in  Kincjhorn  v.  Larue,  22  Can. 
S.C.R.  347,  but  not  with  respect  to  that  portion  of  it  which 
deals  with  final  and  interlocutory  judgments. 
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S.2,s.s.  (e).  English  Cases. 


The  decisions  in  England  with  respect  to  final  and  inter- 
locutory orders  under  the  Court  of  Appeal  Rules  may  be  use- 
fully considered  here. 


Final 

and 

Interlocu- 

Judgments.          Order  58  of  the  English  Court  of  Appeal  Rules  is  as  fol- 
lows : 

Order  58,  Rule  3:  "Notice  of  appeal  from  any  Judgment 
whether  final  or  interlocutory,  or  froLm  a  final  order,  shall  be 
a  fourteen  days'  notice,  and  notice  of  appeal  from  any  inter- 
locutory order  shall  be  a  four  days'  notice." 

Order  58,  Rule  15:  "No  appeal  to  the  Court  of  Appeal 
from  any  interlocutory  order  or  frota  any  order  whether 
final  or  interlocutory  in  any  matter  not  being  an  action, 
shall  be  brought  after  the  expiration  of  14  days  and  no  other 
appeal  shall  be  brought  after  the  expiration  of  three  months." 
"The  rules  appear  to  contemplate  two  classes  of  orders: 
final  orders  which  determine  the  rights  of  the  parties,  and 
orders  which  do  not  determine  the  rights;"  (per  Jessel,  M.R., 
Re  Stockton  &c.,  Co.,  10  C.D.  p.  349). 

"Any  doubt  which  may  arise  as  to  what  decrees,  orders  or 
judgments  are  final  and  what  are  interlocutory,  shall  be  deter- 
mined by  the  Court  of  Appeal."  (J.A.  1875,  s.  12,  Vol.  II., 
p.  687). 

"No  order,  judgment  or  other  proceeding  can  be  final 
which  does  not  at  once  affect  the  status  of  the  parties,  for 
whichever  side  the  decision  may  be  given;  so  that  if  it  is  given 
for  the  plaintiff  it  is  conclusive  against  the  defendant,  and  if 
it  is  given  for  the  defendant  it  is  conclusive  against  the  plain- 
tiff (per  Brett,  L.J.,  Standard  Discount  Co.  v.  La  Grange, 
3  C.P.D.  p.  71). 

"Any  Interlocutory  Order,  &c.  If  an  order  finally  deter- 
mines the  rights  of  the  parties  it  is  final;  if,  on  the  other  hand, 
it  only  gives  directions  for  working  out  the  rights  of  the  parties 
it  is  interlocutory  (Norton  v.  Norton,  (1909)  99  L.T.  709, 
applying  Blakey  v.  Latham  (1890)  43  C.D.  23;  Re  Croasdell, 
Cammell  Laird  &  Co.  (1906)  2  K.B.  569.  In  Shubrook 
v.  Tufnell  (1882)  9  Q.B.D.  621,  it  was  held  that  an  appeal  in 
which,  in  the  event  of  the  court  differing  from  the  court  below, 
final  judgment  would  be  entered,  was  a  final  judgment.  In 
Salaman  v.  Warner  (1891)  1  Q.B.  734,  it  was  held  that  a 
decision  was  only  final  if,  whichever  way  it  was  given,  it  finally 
disposed  of  the  matter  in  dispute.  In  Bozson  v.  Altrincham 
U.D.C.  (1903)  1  K.B.  547,  the  Earl  of  Halsbury,  L.C.,  said 
that  he  preferred  the  earlier  of  these  authorities,  and  Lord 
Alverstone,  C.J.,  said  that  the  question  ought  to  be  this: 
'Does  the  judgment  or  order,  as  made,  finally  dispose  of  the 
rights  of  the  parties?'  An  order  dismissing  an  action  as 
frivolous  and  vexatious  is  interlocutory  for  the  purpose  of 
appeal  (In  re  Page  (1910),  1  Ch.  489),  thus  apparently  fol- 
lowing the  rule  laid  down  in  Salaman  v.  Warner. 

"Where  any  step  is  necessary  to  perfect  a  judgment  or 
order  it  is  not  final  but  interlocutory"  (per  Baggally,  L.J., 
Collins  v.  Vestry  of  Paddington,  5  Q.B.D.  p.  370). 
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Final  Orders.  (See  R.  3,  (n).  "Final — Interlocutory,"  S.  2,  s.s.  (e). 
supra).  Upon  these  principles  an  order  overruling  a  demurrer 
(Trowell  v.  Shenton  8  C.D.  318);  orders  on  further  considera- Final 
tion  (Cummins  v.  Heron,  4  C.D.  787;  but  see  remarks  of  Judgment. 
Kay,  J.  in  Re  Johnson,  42  C.D.  p.  509);  judgments  obtained  Interpleader, 
on  motion  on  admission  in  the  pleadings  (Emmet  v.  Einmet, 
13  C.D.  p.  489;  Att.  Gen.  v.  G.  E.  Ry.  Co.  27  W.R.  759;  and 
see  cases  cited  under  O.  32,  r.  6);  an  order  confirming  a 
master's  certificate  assessing  the  amount  payable  as  damages 
sustained  by  reason  of  a  trespass  (Att.  Gen.  v.  Tomline,  15  C.D. 
p.  152);  an  order  for  foreclosure  under  O.  15,  even  though 
the  order  has  meantime  been  made  absolute  (Smith  v.  Davies, 
31  C.D.  595);  the  judgment  of  a  Divisional  Court  affirming 
the  judgment  of  a  County  Court  on  an  interpleader  issue 
(Hughes  v.  Little,  18  Q.B.D.  32,  but  this  case  is  a  decision 
on  r.  3,  supra;  per  Bowen,  L.J.,  McNair  v.  Audenshaw  Paint 
Co.  (1891),  2  Q.B.,  p.  505);  an  order  dismissing  an  action 
(International  Financial  Soc.  v.  Moscow  Gas  Co.,  7  C.D.  241; 
see  also  Armour  v.  Bate,  (1891)  2  Q.B.  233;  and  see,  as  to 
orde-rs  for  dismissal  for  want  of  prosecution,  Whistler 
v.  Hancock,  3  Q.B.D.  83):  are  final  orders.  And  an  order  at 
a  trial  by  jury  depriving  a  successful  party  of  his  costs  is  final, 
being  part  of  the  judgment  (Marsden  v.  Lancashire  and  York- 
shire Ry.  Co.,  7  Q.B.D.  641).  See  the  Vulcan,  (1898)  B.  222. 
An  order  made  on  an  application  for  delivery  and  taxation  of  a 
solicitor's  bill  of  costs,  whether  the  application  be  allowed  or 
refused  is  a  final  order  (Re  Reeves  (1902),  1  Ch.  29;  Haydon 
v.  Cartwright,  W.  N.  (02)  163). 

Final  judgment — interpleader. 
McCall  v.  Wolff,  13  Can.  S.C.R.  130. 

Goods  and  chattels  covered  by  a  chattel  mortgage  were 
seized  under  an  execution  against  the  mortgagor.  The 
mortgagees  interpleaded.  The  title  to  the  goods  was  tried 
in  Chambers  where  it  was  declared  that  the  mortgage  was 
void  and  judgment  was  given  for  the  execution  creditor. 
The  Court  in  bane  refused  to  set  aside  this  judgment  and 
their  judgment  was  affirmed  on  appeal  by  the  Supreme 
Court. 

Hovey  v.  Whiting,  14  Can.  S.C.R.  515. 

Per  Gwynne,  J. :  ' '  The  findings  and  judgment  in  an 
interpleader  issue  having  been  in  favour  of  the  execution 
creditor  that  judgment  was  a  judicial  determination  of  the 
Hieh  Court  of  Justice  upon  the  merits  of  the  matter  in 
contestation,  as  much  as  a  like  judgment  upon  matters  in 
contestation  between  plaintiff  and  defendant  in  an  action 
originating  in  a  writ  of  summons  would  be. "  .  .  .  "An 
order,  it  is  true,  might  be  required  to  be  made  for  the  pay- 
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S.  2,  s.s.  (e).  merit  out  of  court  of  such  monies  as  may  have  been  realised 
Final  ^v  the  sheriff."  .    .    .   "but  such  an  order  could  have  no 

Judgment,  effect  whatever  of  the  nature  of  making  the  adjudication 
Interpleader,  upon  the  merits  of  the  question  tried  on  the  interpleader 
issue  a  whit  more  final  than  it  already  was  by  the  judgment 
of  the  Court  rendered  in  favour  of  the  execution  creditor." 
.  .  .  "The  judgment  of  the  Court  upon  an  interpleader 
issue  tried  on  the  application  of  the  sheriff  for  protection 
from  claims  made  to  property  seized  in  execution  confirming 
the  value  of  the  seizure  in  execution  and  determining  con- 
clusively until  reversed  by  some  court  of  competent  juris- 
diction the  rights  of  the  execution  creditors  to  the  fruits 
of  the  seizure  as  against  the  claimants,  is,  in  my  opinion,  of 
a  different  character  from  a  judgment  on  an  interpleader 
issue  ordered  in  the  progress  of  a  suit  for  the  purpose  of 
determining  the  point  necessary  in  the  opinion  of  the  Court 
to  be  determined  before  judgment  should  be  pronounced 
on  the  matters  in  contestation  in  the  suit,  during  the  pro- 
gress of  which  the  interpleader  had  been  ordered." 

Lynch  v.  Seymour,  15  Can.  S.C.R.  341. 

L.  having  obtained  judgment  against  the  H.  I.  Co.  goods 
and  chattels  were  seized  under  an  execution  issued  on  said 
judgment.  S.  claimed  a  sum  of  money  for  rent  of  the 
premises  on  which  the  goods  were  seized  under  8  Anne, 
ch.  14,  and  an  interpleader  issue  was  brought  to  contest  his 
right  to  the  goods  on  such  claim.  The  verdict  at  the  trial 
was  in  favour  of  the  defendant,  but  on  appeal  this  was  set 
aside,  and  judgment  ordered  to  be  entered  for  the  plaintiff. 
A  further  appeal  to  the  Supreme  Court  of  Canada  was  dis- 
missed with  costs. 

Donohoe  v.  Hull,  24  Can.  S.C.R.  683. 

D.  purchased  land  and  had  the  conveyance  made  to  his 
wife,  who  paid  the  price  and  obtained  a  certificate  of  owner- 
ship, D.  having  transferred  all  his  interest  to  her.  She 
sold  the  land  to  M.  and  executed  a  transfer  acksowl edging 
payment  of  the  purchase  money,  which  transfer  in  some 
way  came  into  the  possession  of  M.'s  solicitor's,  who  had  it 
registered  and  a  new  certificate  of  title  issued  in  favour  of 
M.,  though  the  purchase  money  was  not  in  fact  paid.  M.'s 
solicitors  were  also  solicitors  of  judgment  creditors  of  D., 
and  judgment  having  been  obtained  on  their  debts  the  pur- 
chase money  of  snid  transfer  was  garnished  in  the  hands  of 
M.  An  issue  was  directed  as  between  the  judgment  credi- 
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tors  and  the  wife  of  D.  to  determine  the  title  to  the  money  s.  2,s.s.  (e). 
under  the  garnishee  order,  and  the  money  was  by  consent 
paid  into  court.  The  judgment  creditors  claimed  the  money  Fi 
on  the  ground  that  the  transfer  of  the  land  to  D.'s  wife 
was  voluntary  and  void  under  the  Statute  of  Elizabeth,  and 
that  she,  therefore,  held  the  land  and  was  entitled  to  the 
purchase  money  on  the  re-sale  as  trustee  for  D.  Held, 
reversing  the  decision  appealed  from,  that  under  the  evi- 
dence the  original  transfer  to  the  wife  of  D.  was  bona  fide; 
that  she  paid  for  the  land  with  her  money  and  bought 
it  for  her  own  use  and  that,  if  it  was  not  bona  fide,  the 
Supreme  Court  of  the  North-West  Territories,  thousrh  exer- 
cisin?  the  functions  and  possessing  the  powers  formerly 
exercised  and  possessed  by  courts  of  equity,  could  not,  in 
the  statutory  proceedings,  grant  the  relief  that  could  have 
been  obtained  in  a  suit  in  equity. 

Greer  v.  Faulkner,  40  Can.  S.C.R.  399. 

In  this  case  the  local  judge  in  Chambers  at  Port  Arthur 
made  an  interpleader  order  in  an  action  between  Faulkner, 
plaintiff,  and  Greer  and  the  Barnett  McQueen  Co.,  Ltd., 
defendants,  on  the  application  of  tlio  defendant,  the  Barnett 
McQueen  Co.,  directing  plaintiff  and  defendant  Greer  to 
proceed  on  trial  of  an  issue  as  to  the  ownership  of  certain 
goods  and  chattels;  and  further  ordered  that  the  question  of 
costs  and  all  further  directions  should  be  reserved  to  be 
disposed  of  by  the  trial  judge. 

The  .iuckre  who  tried  the  issue  directed  the  money  in  court 
to  be  paid  out  to  plaintiff,  and  defendant  to  pay  plaintiff's 
costs.  The  Divisional  Court  reduced  amount  payable  to 
plaintiff.  Court  of  Appeal  reversed  Divisional  Court  and 
restored  jvidorment  of  trial  judge.  A  further  appeal  to  the 
Supreme  Court  of  Canada  was  heard,  no  question  of  juris- 
diction beinor  raised. 

Vide  Robert*  v.  Piper — Addenda  et  corrigenda. 

Final  judgment — oppositions. 

By  the  Code  of  Civil  Procedure  of  the  Province  -of 
Quebec,  where  property  is  sold  under  execution,  a  person 
making  any  claim  to  the  proceedes  of  the  sale  may  file  an 
opposition  to  the  monies  being  paid  over. 

Dawson  v.  Macdonald,  Gout.  Dig.  1243;  10  June,  1880. 

A  writ  of  execution  was  issued  against  the  appellant  in 
an  action  upon  a  promissory  note.  Appellant  alleged  that 
the  first  he  knew  of  any  action  was  a  letter  from  the  sheriff 
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S.  2,  s.s.  (e).  informing  him  that  the  judgment  had  been  placed  in  his 
Final  hands  for  execution,  and  filed  an  opposition  afin  d'annuler 

Judgment,  *n  ^e  proceedings  under  which  the  execution  had  been 
Opposition,  obtained.  The  opposition  was  dismissed  by  the  Superior 
Court  and  this  judgment  affirmed  by  the  Court  of  Queen's 
Bench.  On  appeal  to  the  Supreme  Court  it  was  held  that 
the  only  way  the  appellant  could  get  rid  of  the  appearance 
filed  by  his  solicitor  was  by  a  regular  disavowal  according 
to  the  articles  of  the  Code  of  Civil  Procedure,  and  dismissed 
the  appeal.  Appellant  thereupon  took  regular  proceedings 
in  disavowal  against  the  attorney,  and  while  the  proceedings 
were  pending  a  new  writ  of  execution  was  issued.  To  this 
the  appellant  filed  an  opposition  and  petition  to  stay  the 
proceedings  pending  the  decision  of  the  proceedings  on  dis- 
avowal. The  Superior  Court  dismissed  the  opposition  on 
the  ground  that  there  was  res  judicata,  and  this  judgment 
was  affirmed  by  the  Court  of  Queen's  Bench  on  the  same 
ground.  On  appeal  to  the  Supreme  Court  of  Canada,  Held, 
reversing  the  judgment  appealed  from,  Ritchie,  C.J.,  and 
Strong,  J.,  dissenting,  that  there  was  no  res  judicata,  and 
that  all  proceedings  in  the  cause  and  on  the  wrrit  mentioned 
in  the  opposition  should  be  stayed  until  the  decision  of  the 
proceedings  in  disavowal,  and  of  the  action  in  revocation  of 
judgment. 

Lionais  v.  Molsons  Bank,  10  Can.  S.C.R.  626. 

A  will  declared  the  property  devised  insaississable,  save 
for  debts  of  the  succession.  Upon  seizure  of  property 
of  the  estate  in  execution  of  a  judgment  obtained  in  respect 
of  a  debt  contracted  by  the  executor  and  one  of  the  bene- 
ficiaries in  a  transaction  dehors  the  succession,  the  bene- 
ficiaries under  the  will  contested  the  execution  by  opposition 
afin  d'annuler.  Held,  that  the  beneficiaries  were  not  oblisred 
to  contest  by  means  of  tierce  opposition  and  were  not  entitled 
to  oppose  the  execution  as  they  had  done  on  the  ground 
that  the  judgment  was  the  result  of  res  inter  alios  acta  and 
the  property  could  not  be  seized  thereunder. 

The  City  of  Quebec  v.  Quebec  Central,  10  Can.  S.C.R.  563. 

In  this  case,  in  an  action  by  the  W.N.  Co.  against  the 
L.  &  K.  Rly.  Co.,  the  latter  company  was  sold  for  $192.000 
to  the  Q.C.  Ely  Co.  The  Q.C.  Rly.  Co.  filed  an  opposition 
claiming  $272,537,  beins  the  amount  of  certain  bonds  of 
the  L.  £  K.  Ry.  Co.  held  by  them.  The  city  of  Quebec  also 
filed  an  opposition  upon  a  number  of  other  bonds  alleged  to 
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be  held  by  them.     The  opposition  of  the  city  of  Quebec  was  s.  2,s.s.  (e). 

contested  by  the  Q.C.  Rly  Co.  on  the  ground  that  the  bonds 

were  illegally  issued  and  this  contestation  was  maintained 

by  the  Superior  Court,  and  this  judgment  was  affirmed  by 

the  Court  of  Queen's  Bench,  but  reversed  by  the  Supreme 

Court  of  Canada. 

Dubuc  v.  Kitson,  16  Can.  S.C.R.  357. 

In  this  case  the  Supreme  Court  exercised  jurisdiction  in 
an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench 
(appeal  side)  affirming  a  judgment  of  the  Superior  Court 
maintaining  an  opposition  a  fin  d'anniilcr,  filed  by  the 
respondents  to  a  writ  of  pluries  fieri  facias  issued  at  the 
instance  of  the  appellant. 

Turcotte  v.  Danserean,  26  Can.  S.C.R.  578. 

The  plaintiff  sued  the  defendant  and  recovered  judg- 
ment by  default  for  $1,997.92  principal  and  interest  from 
date  of  service  of  writ,  in  all  $2,419.77.  The  defendant 
under  the  practice  in  Quebec,  attacked  the  judgment  by  the 
filing  of  an  opposition.  The  opposition  was  dismissed  by 
the  Superior  Court  and  this  judgment  was  affirmed  by  the 
Court  of  Queen's  Bench.  Upon  a  motion  to  quash  an 
appeal  to  the  Supreme  Court  it  was  held  that  an  opposition 
filed  for  the  purpose  of  setting  aside  a  judgment  was  a 
judicial  proceeding  within  the  meaning  of  section  29  of  the 
Supreme  &  Exchequer  Courts  Act  and  that  when  the 
opposition  was  filed  the  amount  due  on  the  judgment  was 
upwards  of  $2,000  and  consequently  an  appeal  would  lie. 

King  v.  Dupuis,  28  Can.  S.C.R.  388. 

Held,  that  an  opposition  afin  de  distraire  for  the  with- 
drawal of  goods  from  seizure  is  a  judicial  proceeding  within 
the  meaning  of  section  2,  sub-section  (e)  of  the  Supreme  & 
Exchequer  Courts  Act. 

Magann  v.  Auger,  31  Can.  S.C.R.  186. 

In  a  suit  upon  a  contract  brought  in  the  Superior  Court 
of  Quebec,  the  defendant,  who  was  served  substitutionally, 
opposed  a  judgment  entered  against  him  by  default  by 
petition  in  revocation  of  judgment,  first  by  preliminary! 
objection  taking  exception  to  the  jurisdiction  of  the  court 
over  the  cause  of  action,  and  then  constituting  himself  inci- 
dental plaintiff  making  a  cross  demand  for  damages  to  be 
set  off  against  plaintiff's  claim.  The  judgment  of  the 
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S.  2,  s.s.  (e).  Superior  Court  dismissed  the  defendant's  petition  in  revo- 

~~ cation  of  judgment,  and  this  judgment  was  affirmed  by  the 

Judgment.     Court  of  Queen's  Bench,  but  was  reversed  by  the  Supreme 

Opposition.     Court. 

Desanlniers  v.  Payette,  35  Can.  S.C.E.  1. 

In  this  case  the  appellants  filed  an  opposition  a  fin  de 
charge  to  seizure  and  sale  of  property  and  thereupon  the 
opposants  were  ordered  by  the  Superior  Court  to  furnish 
security  to  indemnify  the  execution  creditor.  '  This  judg- 
ment was  affirmed  by  the  Court  of  King's  Bench.  An 
appeal  to  the  Supreme  Court  was  quashed  on  the  ground 
that  the  judgment  was  interlocutory  and  not  final.  The 
opposants  failed  to  give  the  security  and  the  opposition 
was  dismissed  by  the  Superior  Court  which  was  affirmed 
by  the  Court  of  King's  Bench.  The  opposant  now  appealed 
to  the  Supreme  Court  and  attempted  to  attack  in  such 
appeal  the  interlocutory  judgment  above  mentioned,  but 
the  Court  held  that  the  interlocutory  judgment  was  res 
judicata  and  that  when  this  appeal  came  before  the  Court 
of  King's  Bench  the  second  time,  that  Court  could  not  but 
hold  as  it  did  by  the  judgment  now  appealed  from,  that  the 
Superior  Court  had  committed  no  error  when  it  had  simplyi 
acted  in  accordance  with  the  judgment  rendered  upon  the 
first  appeal,  and  if  the  Court  of  Appeal  had  rendered  the 
judgment  that  it  was  bound  in  law  to  give,  the  appellant's 
attempt  to  shew  error  in  that  judgment  necessarily  failed, 
and  if  there  was  no  error  on  the  part  of  the  Court  of  King's 
Bench,  the  Supreme  Court  could  not  reverse  it. 

Wilkon  v.  Shawinigan  Carbide  Co.,  37  Can.  S.C.R.  535. 

In  this  action  the  Shawinigan  Carbide  Co.,  respondents, 
asked  to  have  certain  letters  patent  of  invention  issued  to 
the  appellant  declared  invalid  and  a  certain  contract  de- 
clared null  and  void.  To  this  the  appellant  filed  a 
declinatory  exception  on  the  ground  of  want  of  jurisdiction 
of  the  Superior  Court  of  the  Province  of  Quebec  to  try  the 
action.  This  declinatori/  exception  was  maintained  by  the 
Superior  Court  and  the  action  dismissed,  but  on  appeal  to 
the  Court  of  King's  Bench  the  judgment  of  the  Superior 
Court  was  reversed.  The  present  appeal  was  thereupon 
taken  and  the  respondents  moved  to  quash  on  the  around 
that  the  judgment  dismissing  the  declinatory  exception  was 
interlocutory  and  not  final.  The  Court  said: 
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"The  judgment  appealed  from  does  not  dispose  of  the  whole  S.  2,  s.s.  (e). 
case  but  merely  an   incidjent  raised   by  a   declinatory  exception 
which   was  maintained   by   the   trial  court  and   rejected   by   the  Final 
Court  of   Appeal.     Of  course   in   both   the    trial   court    and    the  Judgment, 
Court    of   Appeal    the    question    cannot    be    raised    again.     It    is  Intervention 
there    chose  jugee,    but    it    can    be    raised    here    if,    after    being 
disposed  of  on  the  merits,  the  case  comes  up  again  before  this 
Court." 

Final  judgment — intervention. 

Article  220  of  the  Code  of  Civil  Procedure  provides  that 
"  Every  person  interested  in  an  action  between  other  parties 
may  intervene  therein  at  any  time  before  judgment." 

Hamel  v.  Hamel,  26  Can.  S.C.R.  17. 

A  case  of  Hamel  v.  Hamel  was  pending  in  the  Superior 
Court  by  one  executor  of  an  estate  to  have  another  removed. 
A  third  party,  already  mis- en-cause,  presented  a  petition  to 
the  Superior  Court  asking  to  be  permitted  to  intervene  for 
the  purpose  of  having  both  executors  removed.  The 
petition  was  refused  by  the  Superior  Court,  the  court 
holdine:  that  the  intervening  party  should  brini?  a  separate 
action  for  the  relief  he  wished  to  obtain.  On  appeal  the 
petition  was  granted  by  the  Court  of  Review,  and  the  latter 
judgment  was  reversed  by  the  Court  of  Queen's  Bench. 
The  petitioner  now  appealing  to  the  Supreme  Court,  his 
appeal  was  quashed,  the  Court  holding  that  the  judgments 
below  were  interlocutory  and  not  final. 

Guertin  v.  Gosselin,  27  Can.  S.C.R.  514. 

In  this  case  certain  lands  were  sold  by  the  sheriff  and 
a  judgment  of  distribution  was  prepared  and  homologated 
according  to  the  practice  in  the  Province  of  Quebec  fixing 
the  priorities  and  rights  of  the  appellant  and  respondent  as 
hypothecary  creditors.  The  present  appellant  gave  notice 
of  appeal  to  the  Court  of  Queen's  Bench  from  the  judgment 
homologating  the  report.  The  present  respondent,  Gosselin, 
thereupon  presented  a  petition  to  the  Court  of  Queen's 
Bench  attacking  the  locus  standi  of  Guertin,  and  succeeded 
in  obtaining  a  judgment  of  that  court  dismissing  Guertin 's 
appeal.  The  latter  then  appealed  to  the  Supreme  Court, 
when  it  was  held  that  although  the  subject  of  appeal  was  a 
question  of  procedure  it  was  so  important,  affecting  as  it 
did  the  very  rights  of  the  parties  to  the  land,  that  the  appeal 
should  be  heard. 
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S.  2.  s.s.  (e).  Connolly  v.  Armstrong,  35  Can.  S.C.R.  12. 

Nullite  de  ^*le  resPondent  applied  by  petition  to  the  Superior  Court 

decret  for  leave  to  intervene  to  protect  his  rights   in   a   suit  then 

Recusation.    pending.     The  petition  was  refused  by  the  Superior  Court, 

but  this  judgment  was  reversed    by    the    Court    of   King's 

Bench.     A  motion  to  quash  an  appeal  to  the  Supreme  Court 

was  allowed  on  the  ground  that  the    judgment  was  purely 

interlocutory,  following  Hamel  v.  Hamel,    26  Can.  S.C.R.  17. 

Vide  Macfarlanc  v.  Leclaire,  supra,  p.  39. 

Demande  en  nullite  de  decret. 

Article  784  of  the  Code  of  Civil  Procedure,  Quebec, 
provides  that  " Sheriffs'  sales  may  be  vacated  at  the  instance 
of  the  judgment  debtor  or  of  any  creditor  or  other  interested 
party."  A  proceeding  of  this  characer  is  intituled  "une 
demande  en  nullite  de  decret." 

Dufresne  v.  Dixon,  16  Can.  S.C.R.  596. 

The  respondent's  lands  had  been  sold  for  $1,350.00  under 
an  execution  against  another  party  and  only  after  the  com- 
pletion of  the  sale  did  she  become  aware  of  the  fact.  Her 
petition  to  have  the  sheriff's  sale  vacated  by  demande  en 
nullite  d<e  decret  was  granted  by  the  Superior  Court,  and 
this  judgment  was  affirmed  by  the  Court  of  Queen's  Bench, 
and  subsequently  an  appeal  to  the  Supreme  Court  of  Canada. 

Lefeuntun  v.  Veronneau,  22  Can.  S.C.R.  203. 

The  respondent  had  obtained  judgment  for  $433.41  and 
costs  against  the  appellant  and  seized  and  sold  his  lands 
under  a  writ  of  execution.  The  appellant  attacked  the 
sheriff's  sale  by  demande  en  nullite  de  decret  for  irregu- 
larity. His  petition  was  dismissed  by  the  Superior  Court 
and  this  judgment  affirmed  by  the  Court  of  Queen's  Bench. 
A  motion  to  quash  a  further  appeal  to  the  Supreme  Court 
of  Canada  was  dismissed,  the  Court  holding  that  a  judgment 
in  a  petition  en  nullite  de  decret  was  appealable. 

Ross  v.  Ross,  25  Can.  S.C.R.  307. 

In  an  action  to  set  aside  a  will,  petitions  for  intervention 
were  filed  by  various  parties  and  allowed. 

Recusation. 

Article  237  of  the  Code  of  Civil  Procedure  of  Quebec 
provides  that  a  judge  may  be  disqualified  from  acting  in  a 
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proceeding  if  he  has  an  interest  in  favouring  any  of  the  s-  2>s-s-  (e). 
parties  and  on  other  grounds,  and  a  proceeding  to  disqualify  Fjn~ 
him  is  intituled  a  * '  recusation. "  Judgment. 

Ethier  v.  Ewing,  29  Can.  S.C.R.  446. 

A  judgment  of  the  Superior  Court  dismissed  a  petition 
for  the  recusation  of  the  respondent  as  a  Commissioner  in 
expropriation  proceedings  taken  for  .street  'improvement's 
in  the  city  of  Montreal.  This  judgment  was  affirmed  by 
the  Court  of  Review.  A  further  appeal  to  the  Supreme 
Court  of  Canada  was  quashed  on  the  ground  that  the  judg- 
ment of  the  Court  of  Review  was  not  a  final  judgment 
within  the  meaning  of  the  Supreme  Court  Act. 

Incidental  demand. 

Archibald  v.  deLisle,  25  Can.  S.C.R.  1. 

It  is  only  as  regards  the  principal  action  that  the  action 
in  warranty  is  an  incidental  demand.  Between  the  war- 
rantee and  the  warrantor  it  is  a  principal  action,  and  may 
be  brought  after  judgment  on  the  principal  action,  and  the; 
defendant  in  warranty  has  no  interest  to  object  to  the 
manner  in  which  he  is  called  in  where  no  question  of  juris- 
diction arises  and  he  suffers  no  prejudice  thereby. 

But  if  a  warrantee  elect  to  take  proceedings  against  his; 
warrantors  before  he  has  himself  been  condemned  he  does  . 
so  at  his  own  risk,  and  if  an  unfounded  action  has  been 
taken  against  the  warrantee,  and  the  warrantee  does  not 
get  the  costs  of  the  action  in  warranty  included  in  the 
judgment  of  dismissal  of  the  action  against  the  principal 
plaintiff,  he  must  bear  the  consequences. 

Jurisdiction  of  Court  over  its  own  officers. 
Wilkins  v.  Geddes,  Gout.  Dig.  80. 

An  order  by  a  Superior  Court  exercising  its  summary 
jurisdiction  over  its  own  immediate  officers,  on  an  applica- 
tion by  a  third  party  to  obtain  an  order  for  the  payment 
over  of  interest  received  by  such  officer  on  moneys  held  by 
him  on  deposit  as  an  officer  of  the  court,  is  a  final  order  from 
which  an  appeal  will  lie  to  the  Supreme  Court  of  Canada, 
under  38  Viet.  ch.  11,  sec.  11.  (Fournier,  J.,  dissenting- 
Taschereau,  J.,  dubitante.) 

Attorney- General  of  Ontario  v.  Scully,  33  Can.  S.C.R.  16. 

The  Ontario  courts  have  held  that  a  person  acquitted  on 
a  criminal  charge  can  only  obtain  a  copy  of  the  record  on 
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S.2,s.s.  (e).  the  fiat  of  the  Attorney-General.     S.   having  been  refused 

Final  such    ^at    aPP^ed    for    a    writ    of    mandamus,    which    the 

Judgment.     Divisional  Court  granted,   and  this  judgment  was  affirmed 

Contempt,     by  the  Court  of  Appeal.     Held,  that  the  question  raised  by 

the  proposed  appeal  if  not  one  of  practice,  was  a  question 

of  the  control  of  provincial  courts  over  their  own  records 

and    officers  with  which    the    Supreme    Court    should    not 

interfere. 

Order  relating  to  standing  of  counsel  or  attorney. 

Lenoir  v.  Ritchie,  Cout.  Dig.  80. 

A  judgment  of  the  Supreme  Court  of  Nova  Scotia 
making  absolute  a  rule  nisi  to  grant  rank  and  precedence 
to  a  Queen's  Counsel  is  one  from  which  an  appeal  would 
lie  to  the  Supreme  Court  of  Canada,  Fournier,  J.,  dis- 
senting. 

In  re  Cahan,  21  Can.  S.C.R.  100. 

By  a  statute  of  Nova  Scotia,  Special  privileges  were 
given  to  graduates  of  the  Dalhousie  Law  School  wishing 
to  be  admitted  to  practise  the  profession  in  that  province. 
The  appellant  Cahan  applied  to  the  Supreme  Court  of  Nova 
Scotia  for  admission  as  an  attorney,  relying  upon  the  pro- 
visions of  the  statute,  which  was  refused.  Held,  per 
Taschereau  and  Patterson,  JJ.,  the  judgment  below  rvvas 
not  a  final  one  and  appeal  should  be  quashed.  And  per 
Strong  and  Taschereau,  JJ.,  it  was  never  intended  that 
this  Court  should  interfere  in  matters  respecting  the  admis- 
sion of  attorneys  and  barristers  in  the  several  provinces. 

Contempt. 

Ellis  v.  Baird,  16  Can.  S.C.R.  147. 

A  rule  nisi  issued  by  the  Supreme  Court  of  New  Bruns- 
wick was  made  absolute  calling  upon  appellant  to  shew 
cause  why  an  attachment  should  not  issue  against  him  or 
he  be  committed  for  contempt  of  court  in  publishing  certain 
articles  in  a  newspaper.  Held,  that  this  was  not  a  final 
judgment  from  which  an  appeal  would  lie  to  the  Supreme 
Court. 

In  re  O'Brien,  16  Can.  S.C.R.  197. 

The  decision  of  a  provincial  court  in  a  case  of  construc- 
tive contempt  is  not  a  matter  of  discretion  in  which  an 
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appeal  is  prohibited  by  section  27   (now  section  45).       The  s- 2>  s-s-  (e)- 
Supreme  Court  has  jurisdiction  to  entertain  such  an  appeal  Fin^J 
from  the  judgment  of  the  Court  of  Appeal  of  the  province  judgment. 
not  only  under  section  24    (a)     (now    section    36)    of  the  Entry 
Supreme  &  Exchequer  Courts  Act,  as  a  final  judgment  in  Deferred, 
an  action  or  suit,  but  also  under  sub-section  1  of  section  26 
(now  section  42)  as  a  final  judgment  "in  a  matter  or  other 
judicial  proceeding." 

Svensson  v.  Bateman,  42  Can.  S.C.R.  146. 

An  order  of  committal  against  a  judgment  debtor,  under 
the  Manitoba  King's  Bench  rule  755,  for  contempt  in  re- 
fusing to  make  satisfactory  answers  on  examination  for 
discovery  is  not  a  "matter"  or  "judicial  proceeding" 
within  the  meaning  of  sub-section  (?}  of  section  2  of  the 
Supreme  Court  Act  but  merely  an  ancillary  proceeding  by4 
which  the  judgment  creditor  is  authorized  to  obtain  execu- 
tion of  his  judgment  and  no  appeal  lies  in  respect  thereof 
to  the  Supreme  Court  of  Canada.  Danjoit  v.  Marquis, 
3  Can.  S.C.R.  251,  referred  to. 

i 

Entry  of  judgment  deferred. 

Ellis  v.  The  Queen,  22  Can.  S.C.R.  7. 

In  proceedings  by  attachment  for  contempt  of  court, 
Held,  that  a  memorandum  in  minute  book  of  clerk  of  court^ 
that  appellant  was  "found  guilty  of  contempt"  and  no 
formal  judgment  entered,  was  not  a  final  judgment  from 
which  an  appeal  will  lie  to  the  Supreme  Court. 

Toronto   Type   Co.  v.   Mergenthaler  Co.,   36   Can.  S.C.E.   593. 

In  this  case  the  defendants  demurred  to  the  plaintiff's 
statement  of  claim,  and  after  argument  of  the  demurrer 
the  judge  of  the  Exchequer  Court  adjudged  that  the  de- 
murrer should  be  disposed  of  at  the  trial  of  the  action. 
Upon  a  motion  for  leave  to  appeal  to  the  Supreme  Court 
from  this  order,  Held,  that  the  order  in  question  was  not  a 
judgment  upon  the  demurrer,  but  merely  a  postponement 
of  judgment  until  the  trial,  and  that  no  appeal  lay  from  this 
order  to  the  Supreme  Court. 

Order  to  furnish  security. 

Desaulniers  v.  Payette,  33  Can.  S.C.R.  340. 

An  order  requiring  opposants  afin  de  charge  to  furnish 
security  that  land  seized  in  execution,  if  sold  by  the  sheriff 
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a  2^s^ (e).  subject  to   the   charge  claimed,   should   realize  sufficient  to 
Final  satisfy  the   claim   of   the   execution,   creditor,    is   merely   as 

Judgment,     interlocutory  judgment   from  which  no   appeal   lies  to  the 
Interim         Supreme  Court. 
Injunction. 

Kirkpatrick  v.  Birks,  37  Can.  S.C.R.  512. 

An  application  for  the  approval  of  security  on  an  appeal 
to  the  Supreme  Court  of  Canada  from  an  order  directing 
that  a  beneficiary  should  furnish  the  security  required  by 
article  663  of  the  Civil  Code  of  Lower  Canada  was  refused 
on  the  ground  that  it  was  interlocutory  and  could  not  affect 
the  rights  of  the  parties  interested. 

Order  refusing  trial  by  jury. 

Demers  v.  The  Bank  of  Montreal,  27  Can.  S.C.R.  197. 

In  this  case  the  Superior  Court  refused  an  application 
of  the  defendants  to  have  the  issues  in  the  cause  tried  by  a 
jury  and  this  refusal  was  affirmed  by  the  Court  of  -Queen's 
Benieh.  A  motion  to  quash  an  appeal  to  the  Supreme 
Court  was  granted,  the  Court  holding  that  the  judgment 
appealed  from  was  interlocutory  and  not  final. 

Virtue  v.  Hayes,  In  re  Clark,  Cout.  Dig.  83,  9th  April,  1889. 

Judgment  was  recovered  in  Virtue  v.  Hayes  to  realize 
mechanics'  liens,  and  C.,  the  owner  of  the  land  on  which 
the  work  was  done,  petitioned  to  have  judgment  set  aside 
as  a  cloud  upon  his  title.  On  this  petition  an  order  was 
made  allowing  C.  to  come  in  and  defend  the  action  for  lien 
on  terms,  which  not  being  complied  with,  the  petition  was 
dismissed,  and  the  judgment  dismissing  it  was  affirmed  by 
the  Divisional  Court  and  the  Court  of  Appeal.  Held,  that 
the  judgment  appealed  from  was  not  a  final  judgment 
within  the  meaning  of  section  24  (a)  of  the  Supreme  & 
Exchequer  Courts  Act,  or,  if  it  was,  it  was  a  matter  in  the 
judicial  discretion  of  the  court,  from  which  by  section  27 
no  appeal  lies  to  the  Supreme  Court  of  Canada. 

Interim  injunction. 

Kearney  v.  Dickson,  Cass.  Dig.  431. 

Plaintiff  brought  an  action  of  trespass  claiming  damages 
and  an  injunction  restraining  the  defendant  from  proceed- 
ing with  the  digging  of  trenches  and  laying  of  pipes  on 
her  land.  Upon  the  ex  parte  application  of  the  plaintiff 
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an  interim  injunction  was  granted  until  the  hearing  of  the  s-  2?s.s.  (e). 
cause.       Upon  the  defendant's  motion  the  injunction  was*    .  ~ 
set  aside  and  an  appeal  from  the  order  was  dismissed  by  judgment, 
the   Supreme   Court  of  Nova   Scotia.       The   appeal  of  the  Attach- 
plaintiff  to  the  Supreme  Court  of  Canada  was  quashed  on  ments. 
the  ground  that  the  order  appealed  from  was  interlocutory 
and  not  final. 

Attachments. 

Molson  v,  Barnard,  18  Can.  S.C.R.  622. 

An  article  of  the  Civil  Code  of  Procedure,  Quebec,  pro- 
vides, "  If  there  is  no  other  remedy  equally  convenient,  but 
beneficial  and  effectual,  the  plaintiff  may  obtain  a  con- 
servatory attachment  (saisie  conservatoire)  upon  an  affidavit 
shewing"  (amongst  other  things)  "that  he  is  entitled  to 
rank  by  preference  upon  the  price  of  moveable  property 
and  that  it  is  being  dealt  with  in  such  a  manner  as  to  defeat 
his  remedy,  or  that  he  is  entitled  by  reason  of  some  pro- 
vision of  law  to  have  moveable  property  placed  in  judicial 
custody  in  order  to  insure  the  exercise  of  his  rights  over  it." 

In  this  case  the  plaintiff,  claiming  a  solicitor's  lien  upon 
certain  monies  in  court,  issued  a  writ  of  attachment  (saisie 
conservatoire]  attacking  monies  in  the  hands  of  the  pro- 
thonotnry  of  the  Supreme  Court.  The  defendant  petitioned 
to  have  the  writ  set  aside,  alleging  that  it  was  illegal,  null 
and  void,  and  that  the  affidavit  upon  which  the  writ  issued 
did  not  disclose  any  legal  ground  for  the  attachment.  By 
his  declaration  attached  to  his  affidavit,  the  plaintiff  claimed 
$3,923.17  for  services  as  solicitor  to  protect,  for  the  defen- 
dant, the  money  in  .oourt  The  Superior  Cotirt  quashed 
the  writ  of  attachment,  but  this  judgment  was  reversed  by 
the  Court  of  Queen's  Bench,  and  it  was  ordered  that  the 
hearing  of  the  petition  should  be  proceeded  with  at  the 
same  time  as  the  hearing  of  the  main  action,  and  that  the 
two  proceedings  be  joined.  Upon  appeal  by  the  defendant 
to  the  Supreme  Court  of  Canada,  it  was  held,  Strong,  J. 
dissenting,  that  the  judgment  was  interlocutory  and  not 
final. 

Capias. 

Goldring  v.  La  Banque  d'Hochelaga,  5  App.  Gas.  371. 

A  judgment  of  the  Court  of  Queen's  Bench  (Quebec) 
affirming  the  judgment  of  the  Superior  Court,  which  re- 
jected the  appellant's  petition  that  a  certain  writ  of  ca.  re. 
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8. 2,  s.s.  (f).  issued  against  him  under  articles  798  and  801  C.C.P.  might 
(g)>  00-       be  set  aside,  is  not  a  final  judgment  within  the  meaning  of 
article  1178,  now  article  68,  which  reads  as  follows: — 

"68.  An  appeal  lies  to  Her  Majesty  in  Her  Privy  Council 
fro'm  final  judgments  rendered  in  appeal  by  the  Court  of 
Queen's  Bench; 

"1.  In  all  cases  where  the  matter  in  dispute  relates  to  any 
fee  of  office,  duty,  rent,  revenue,  or  any  sum  of  lmoney  payable 
to  Her  Majesty; 

"2.  In  cases  concerning  titles  to  lands  or  tenements, 
annual  rents  or  other  matters  in  which  the  rights  in  future  of 
the  parties  may  be  affected; 

"3.  In  all  other  cases  wherein  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  five  hundred  poundis  sterling." 

f 

Mackinnon  v.  Keroack,  15  Can.  S.C.R.  111. 

Where  a  capias  had  issued  under  article  798  of  the  C.C.P. 
(P.Q.)  and  the  prisoner  petitioned  to  be  discharged  under 
article  819  C.C.P.,  which  petition  was  dismissed  after  issue 
joined  on  the  pleadings  under  article  820  C.C.P.,  and  the 
judgment  of  dismissal  was  affirmed  by  the  Court  of  Queen's 
Bench  for  Lower  Canada,  held,  that  the  judgment  was  a  final 
judgment  in  a  judicial  proceeding  within  the  meaning  of  sec- 
tion 28,  Supreme  and  Exchequer  Courts  Act,  and  therefore 
appealable. 

Carter  v.  Molson,  8  App.  Cas.  530. 

Held,  that  under  article  1178  C.C.P.,  now  article  68,  no 
appeal  lies  as  of  right  from  judgment  of  the  Court  of 
Queen's  Bench  (Quebec)  in  the  proceedings  arising  out  of  the 
arrest  of  a  debtor  under  a  writ  of  ca.  re. 

(f)  '  appeal  '    includes  any  proceeding  to  set  aside  or  vary  any 
judgment  of  the  court  appealed  from. 

(g)  '  the  court  appealed  from  '  means  the  court  from  which  the 
appeal  is  brought  directly  to  the  Supreme  Court,  whether  such 
court  is  one  of  original  jurisdiction  or  a  court  of  appeal; 

(h)  '  witness  '  means  any  person,  whether  a  party  or  not,  to  be 
examined  under  the  provisions  of  this  Act.  KS.,  c.  135,  ss.  2 
and  96. 

3.  The  court  of  common  law  and  equity  in  and  for  Canada, 
now  existing  under  the  name  of  The  Supreme  Court  of  Canada, 
is  hereby  continued  under  that  name,  as  a  general  court  of  appeal 
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for  Canada,  and  as  an  additional  court  for  the  better  administra-  S.  3. 
tion  of  the  laws  of  Canada,  and  shall  continue  to  be   a   court   of  supreme 
record.    6  Edw.  VII.  c.  50,  s.  1.  Court. 

This  section  by  6  Edw.  VII.  c.  50,  was  substituted  for 
section  3  of  the  Revised  Statutes,  1886,  c.  135,  as  amended  by 
50-51  V.  c.  16,  s.  57.  The  old  section  read  as  follows : — 

"  The  court  of  common  law  and  equitj^,  in  and  for 
Canada,  now  existing  under  the  name  of  'The  Supreme 
Court  of  Canada,'  is  hereby  continued  under  such  name,  and 
shall  continue  to  be  a  court  of  record." 

The  amendment  was  made  in  connection  with  the  substi- 
tution of  a  new  section  for  section  37  of  the  old  Act  (now 
section  60),  and  the  object  Parliament  had  in  view  in  amend- 
ing the  statute  appears  in  the  notes  to  section  60,  infra. 

Section  101  of  the  B.N.A.  Act,  1867,  provides  as  follows: 
"The  Parliament  of  Canada  may,  notwithstanding  anything 
in  this  Act,  from  time  to  time,  provide  for  the  constitution, 
maintenance  and  organization  of  a  general  court  of  appeal  for 
Canada,  and  for  the  establishment  of  any  additional  courts 
for  the  better  administration  of  the  laws  of  Canada." 

For  the  appellate  jurisdiction  of  the  Supreme  Court  vide 
sec.  35  et  seq. 

In  the  case  of  the  Credit  Valley  Ely.  Co.  v.  Grand  Trunk 
Ely.  Co.,  27  Gr.  232  (Ont),  an  application  was  made  to 
Taschereau,  J.,  in  Chambers  on  the  6th  February,  1880,  for 
leave  to  appeal  from  a  judgment  of  the  Court  of  Chancery  of 
Ontario  without  any  intermediate  appeal  to  the  Ontario  Court 
of  Appeal.  The  application  was  refused  on  the  ground  that 
under  section  101  of  the  B.N.A.  Act,  the  Federal  authority 
had  power  to  grant  an  appeal  only  from  the  provincial  courts 
of  last  resort  and  that  the  provision  of  the  Supreme  Court 
Amendment  Act,  1879  (42  V.  c.  39,  s.  6),  which  permitted  of 
an  appeal  per  saltum  without  any  appeal  to  any  intermediate 
court  of  appeal  in  the  province,  was  -ultra  vires  of  the 
Dominion  Parliament.  (Doutre,  Constitution  of  Canada, 
p.  337). 

This  decision  was,  however,  not  followed,  and  on  the 
22nd  of  June,  1882,  in  the  case  of  the  Bank  of  British  North 
America  v.  Walker,  Cout.  Dig.  88,  the  Supreme  Court 
granted  leave  to  appeal  from  the  judgment  of  the  trial 
judge  without  any  intermediate  appeal  to  the  full  Court  of 
the  Supreme  Court  of  British  Columbia. 

In  L' Association  St.  Jean  Baptist e  de  Montreal  v. 
Brault,  31  Can.  S.C.R.  172,  an  appeal  from  the  Court  of 
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&  3,  Review  to  the  Supreme  Court  of  Canada,  it  was  contended 

by  counsel  that  the  provision  made  by  64-65  V.  c.  25,  s.  3, 
Provincial  for  an  appeal  from  the  Superior  Court  in  Review  in 
Appeals  cases  which  were  not  appealable  to  the  Court  of  Queen's 
Bench,  was  ultra  vires  of  the  Parliament  of  Canada,  and 
that  the  appeal  should  be  quashed.  The  motion  was  re- 
fused, the  Court  pointing  out  that  the  respondent's  con- 
tention must  be  that  all  appeals  heard  in  the  Supreme 
Court  from  all  over  the  Dominion,  since  its  creation  in  1875 
in  cases  not  governed  by  the  Federal  laws  were  determined 
without  jurisdiction,  and  that  if  Parliament  had  not  the 
power  to  authorize  an  appeal  in  such  cases  from  the  Court 
of  Review  in  Quebec,  it  had  not  the  power  to  authorize  it 
from  the  Courts  of  final  jurisdiction  in  the  other  provinces. 

Crown   Grain    Co.   v.   Day    (1908),   A.C.  504;    C.E.    [1908]    A.C. 

150. 

Held,  by  the  Judicial  Committee  of  the  Privy  Council, 
July  9th,  1908,  that  an  appeal  lay  to  the  Supreme  Court  of 
Canada  from  the  Court  of  Appeal  for  Manitoba,  notwith- 
standing that  the  provincial  statute  expressly  declared  that 
there  should  be  no  appeal  from  the  said  Court  of  Appeal. 

Privy  Council  appeals  from  provincial  courts. 

In  addition  to  the  right  of  appeal  to  the  Supreme  Court 
of  Canada  from  the  provincial  courts,  an  appeal  also  lies 
direct  from  these  courts  to  the  Judicial  Committee  of  the 
Privy  Council. 

Appeals  to  the  Judicial  Committee  of  the  Privy  Council 
from  the  highest  appellate  judicial  tribunal  in  any  colony 
are  governed  by  the  provincial  legislation  limiting  appeals 
where  the  Crown  has  delegated  to  the  Colonial  Legislature 
the  duty  of  framing  provisions  on  the  subject  of  appeals. 
The  earlier  decisions  of  the  Privy  Council  held  that  it  was 
doubtful  if  the  Crown  had  power  to  grant  special  leave  to 
appeal  in  cases  from  the  Provinces  of  Ontario  and  Quebec 
where  an  appeal  is  denied  by  the  provisions  on  the  subject 
of  appeal  enacted  by  the  Legislature  of  these  provinces. 
These  provisions  are1  contained  in  R.S.O.  c.  48,  and  in  the 
Code  of  Civil  Procedure,  Quebec,  article  68. 

The  Constitutional  Act,  1791,  31  Geo.  III.  c.  31,  pro- 
vides that  the  Governor,  Lieutenant-Governor,  or  person 
administering  the  Government  of  each  of  the  provinces  of 
Canada,  together  with  the  Executive  Council,  should  be  a 
court  of  civil  jurisdiction  for  hearing  and  determining 
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appeals,  subject  to  such  appeal  therefrom  as  such  appeals s-  3- 
might  before  the  passing  of  that  Act  have  been  heard  and  provincial 
determined  by  the  Governor  and  Council  of  the  Province  Appeals 
of  Quebec ;  but  subject  nevertheless  to  such  further  or  other  to  P.O. 
provisions  as  may  be  made  in  this  behalf  by  any  Act  of  the 
Legislative  Council  and  Assembly  of  either  of  the  said  pro- 
vinces respectively,  assented  to  by  His  Majesty,  his  heirs  or 
successors. 

34  Geo.  III.  c.  6,  s.  30,  provides  as  follows:— 

"  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  the  judgment  of  the  said  court  of  appeals  of  this  province 
shall  be  final  in  all  cases  where  the  matter  in  dispute  shall  not 
exceed  the  sum  or  value  of  five  hundred  pounds  sterling;  but 
in  cases  exceeding  that  sum  or  value,  as  well  as  in  all  cases 
where  the  matter  in  question  shall  relate  to  any  fee  of  office, 
duty,  rent,  revenue,  or  any  sum  or  sums  of  money  payable  to 
His  Majesty,  titles  to  lands  or  tenements,  annual  rents  or  such 
like  tnatters  or  things  where  the  rights  in  future  may  be  bound, 
an  appeal  shall  lie  to  His  Majesty  in  his  Privy  Council,  though 
the  immediate  sum  or  value  appealed  for  be  less  than  five 
hundred  pounds  sterling." 

And  by  the  43rd  section  of  this  Act,  it  is  provided  that 
nothing  therein  contained  shall  be  construed  in  any  manner 
to  derogate  from  any  other  right  or  prerogative  of  the 
Crown  whatsoever. 

In  the  case  of  Cuvillier  v.  Aylwin,  2  Knapp  72,  the 
question  was  raised  as  to  whether  or  not  the  King  in  Council 
could  grant  leave  to  appeal  from  the  judgment  of  the  Court 
of  Appeals,  Quebec,  where  the  case  did  not  fall  within  the 
provisions  of  section  30  above,  and  the  Master  of  the  Rolls 
held  that  "The  King,  acting  with  the  other  branches  of  the 
Legislature,  as  one  of  the  branches  of  the  Legislature,  has 
the  power  of  depriving  any  of  his  subjects  in  any  of  the 
countries  under  his  Dominion  of  any  of  his  rights."  And 
the  petition  for  leave  of  appeal  was  therefore  dismissed. 

This  decision  was  subsequently  revioNved  in  Re  Marois 
15  Moo.  P.C.,  p.  189,  when  Lord  Chancellor  Chelmsford 
said : — 

"Their  Lordships  are  not  satislfied  that  the  subject 
received  (in  Cuvillier  v.  Aylwin)  that  full  and  deliberate  con- 
sideration which  the  great  importance  of  it  demanded.  The 
report  of  the  judgment  of  the  Master  of  the  Rolls  is  contained 
in  a  few  lines,  and  he  does  not  appear  to  have  directly  adverted 
to  the  effect  of  the  proviso  contained  in  the  43rd  section  of  the 
Act  on  the  prerogative  of  the  Crown.  Their  Lordships  must 
not  be  considered  as  intimating  any  opinion  whether  this  de- 
cision can  be  sustained  or  not,  but  they  desire  not  to  be  pre- 
cluded by  it  from  a  further  consideration  of  the  serious  and 
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S.  3.  important    question    which    it    involves.         The    petitioner    must 

understand  that  the  prayer  of  his  petition  (for  leave  to  appeal) 
Provincial  will  be  granted,  but  at  the  risk  of  a  petition  being  hereafter 
Appeals  presented  from  the  opposite  party,  upon  which  his  appeal  may 
to  P.O.  be  dismissed  as  incompetent." 

In  Gushing  v.  Dupuy,  5  App.  Cas.  409,  it  is  said  of  Cuvil- 
lier  v.  Aylwin  "this  case  if  not  expressly  overruled  has  not 
been  followed  and  later  divisions  are  opposed  to  it. ' ' 

By  3  &  4  Wm.  IV.  c.  41,  the  appeal  to  His  Majesty  in 
Council  only  lay  from  courts  of  error  or  courts  of  appeal, 
but  by  7  &  8  V.  c.  69,  it  provides  as  follows:— 

"Whereas  by  the  laws  now  in  force  in  certain  of  Her 
Majesty's  colonies  and  possessions  abroad  no  appeals  can  be 
brought  to  Her  Majesty  in  Council  for  the  reversal  of  the 
judgments,  sentences,  decrees  and  orders  of  any  courts  of 
justice  within  such  colonies,  save  only  of  the  courts  of  error  or 
courts  of  appeal  within  the  satae,  and  it  is  expedient  that  Her 
Majesty  in  Council  should  be  authorized  to  provide  for  the 
admission  of  appeals  from  other  courts  of  justice  within  such 
colonies  or  possessions.  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that 
it  shall  be  competent  to  Her  Majesty,  by  any  order  or  orders 
to  be  from  time  to  time  for  that  purpose  made  with  the  advice 
of  her  Privy  Council  to  provide  for  the  admission  of  any  appeal 
or  appeals  to  Her  Majesty  in  Council,  from  any  judgment,  sen- 
tences, decrees  or  orders  of  any  court  of  justice  within  any 
British  colony  or  possession  abroad,  although  such  court  shall 
not  be  a  court  of  error  or  a  court  of  appeal  within  such  colony, 
or  possession;  and  it  shall  also  be  competent  to  Her  Majesty, 
by  any  such  orders  as  aforesaid,  to  make  all  such  provisions 
as  to  Her  Majesty  in  Council  shall  seem  meet  for  the  instituting 
and  prosecuting  any  suc'h  appeals,  and  for  carrying  into  effect 
any  such  decisions  or  sentences  as  Her  Majesty  in  Council  shall 
pronounce  thereon." 

This  statute  was  passed  in  view  of  the  decision  of  the 
Privy  Council  in  Re  Cambridge,  3  Moo.  175,  where  it  was 
held  that  no  appeal  lay  from  the  Supreme  Court  of  Prince 
Edward  Island  to  the  King  in  Council  where  no  appeal  had 
been  taken  from  the  Supreme  Court  to  the  Governor  in 
Council,  and  where  the  Royal  instructions  to  the  Governor 
authorized  him  to  allow  appeals  from  the  Supreme  Court 
of  the  Island,  and  for  that  purpose  to  issue  a  writ  return- 
able before  himself  and  the  Executive  Council.  The  Act 
applies  equally  to  colonies  where  the  appeal  lies  to  a  court 
of  error  within  the  colony,  and  to  those  in  which  the 
Supreme  Court  is  a  final  court  and  no  provision  exists  for 
appeals  to  the  Sovereign.  Flint  v.  Walker,  5  Moo.  179. 
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In  the  Province  of  Ontario,  therefore,  it  would  appear s-  3- 
that  an  appeal  will  lie  by  leave  of  the  Privy  Council  from  pro~~al 
the  High  Court  of  Justice  of  that  province ;  and  similarly,  Appeals^ 
in  the  Province  of   Quebec,  with  leave,   an  appeal  will  lie  to  P.C. 
from  the  Superior  Court,  and  in  such  cases  leave  may  be 
granted   although  the    easel  is  one  in  which,   had  it  been 
carried   to   the   Court   of    Appeal   in   either   province,    any 
further  appeal  to  the  Privy  Council  could  not  be  taken  de 
piano  by  reason  of  the  case  not  being-  one  falling  within  the 
limitations  placed  upon  appeals  to  the  Privy  Council  by  the 
Provincial  Legislatures  respectively. 

The  conclusion  to  be  drawn  from  Gushing  v.  Dupuy, 
supra,  p.  58,  would  appear  to  be  that  where  a  case  is  not 
appealable  as  of  right  from  the  Court  of  Appeal  to  the  Judi- 
cial Committee  because  the  judgment  is  not  of  the  amount 
required  by  the  provincial  statute  or  the  judgment  is  inter- 
locutory, the  power  to  grant  special  leave  still  subsists, 
although  in  such  a  case  special  riiviunstnnces  must  be  shewn 
before  leave  will  be  crranted.  ~\ricfc,  infra,  p.  322. 

Where  the  Court  of  Appeals  (Lower  Canada)  refused 
leave  to  appeal  on  the  ground  that  the  judgment  was  below 
the  appealable  amount,  the  Judicial  Committee  granted  leave. 
Boswell  v.  Kilborn,  12  Moo.  467. 

Attorney-General  of  Canada    v.    Cain    (1906),    A.C.    542.     C.R. 

[1906]   A.C.  92. 

In  this  case  an  appeal  was  heard  by  special  leave  from  an 
order  of  Anglin,  J.,  one  of  the  judges  of  the  High  Court  of 
Justice  for  Ontario,  discharging  the  respondent  from  cus- 
tody. 

United  States  of  America  v.  Gaynor  (1905),  A.C.  128. 

In  this  case  an  appeal,  by  special  leave,  was  heard  from 
the  judgment  of  Caron,  J.,  Superior  Court  Quebec,  dismiss- 
ing motion  made  on  behalf  of  the  appellants  to  quasli  writ  of 
habeas  corpus  granted  to  the  respondents,  and  ordering  their 
liberation. 

Extending  Time. 

"The  Court  below  is  generally  absolutely  bound  by  the 
rules  of  the  order  in  council  or  other  instrument  which  gov- 
erns the  admission  of  the  appeal,  and  unless  specially  author- 
ized is  unable  to  extend  any  of  the  periods  mentioned  therein. 
When  the  appeal  enactment  is  the  provision  of  the  local  legis- 
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S.  3.  lature,  the  Court  often   has   the  power  to    extend  the   time 

~~vl  limited  for  the  conditions  of  appeal  being  performed.    It  is, 

Appeals*  therefore,   advisable  to  ask  the  Court  below  to  extend  the 

to  P.C.  time."   Safford  &  Wheeler  P.C.  Practice,  p.  215. 

Gillett  &  Co.  v.  Lumsden  (1905),  A.C.  601. 

It  was  held  that  under  the  Revised  Statutes  of  Ontario, 
1897,  c.  48,  s.  1,  it  is  essential  that  an  appeal  to  the 
King  in  Council  should  be  admitted  by  the  Court  of  Appeal. 
The  Court  is  bound  to  exercise  its  judgment  whether  any  par- 
ticular case!  is-  appealable  or  not ;  and  where  it  appears  by  its 
order  that  it  has  left  that  question  open,  the  appeal  is  incom- 
petent. 

For  a  form  of  petition  for  special  leave  to  appeal  direct 
without  having  recourse  to  an  intermediate  Court  of  Appeal, 
see  In  re  Barnett,  4  Moo.  453. 

The  provisions  for  appeal  differ  in  the  different  provinces. 

Privy  Council  appeals — Ontario. 

In  Ontario  the  right  of  appeal  is  regulated  by  10  Edw. 
VII.  c.  24,  which  reads  as  follows: — 

"1.  Where  the  matter  in  controversy  in  any  case  exceeds 
the  sum  or  value  of  $4,000,  as  well  as  in  any  case  wfcere  the 
matter  in  question  relates  to  the  taking  of  any  annual  or  other 
rent,  customary  or  other  duty,  or  fee  or  any  like  demand  of  a 
general  and  public  nature  affecting  future  rights,  of  what 
value  or  almount  soever  the  same  may  be,  an,  appeal  shall  lie 
to  His  Majesty  in  his  Privy  Council;  and  except  as  aforesaid 
no  appeal  shall  lie  to  His  Majesty  in  His  Privy  Council. 

"2.  No  such  appeal  shall  be  allowed  until  the  appellant 
has  given  security  in  $2,000  to  the  satisfaction  of  the  court 
appealed  from,  that  he  will  effectually  prosecute  the  appeal, 
and  pay  such  costs  and  damages  as  may  be  awarded  in  case 
the  judgment  appealed  from  is  confirmed. 

"3.  Upon  the  perfecting  of  such  security,  unless  otherwise 
ordered,  execution  shall  be  stayed  in  the  original  cause. 

"4.  Subject  to  rules  to  be  made  by  the  judges  of  the 
Supreme  Court,  the  practice  applicable  to  staying  executions 
upon  appeals  to  the  Court  of  Appeal  shall  apply  to  an  appeal 
to  His  Majesty  in  His  Privy  Council. 

"5.  A  judge  of  the  Court  of  Appeal  shall  have  authority 
to  approve  of  and  allow  the  security  to  be  given  by  a  party  who 
intends  to  appeal  to  His  Majesty  in  His  Privy  Council,  whether 
the  application  for  such  allowance  be  made  during  the  sitting 
of  the  court,  or  at  any  other  time. 

"6.  The  preceding  sections  shall  not  apply  to  an  appeal  to 
His  Majesty  in  His  Privy  Council  from  a  judgment  of  any 
court  on  a  reference  under  the  Constitutional  Quections  Act. 
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"7.  Costs    awarded    by    His    Majesty    in    His    Privy   Councils.  3. 
upon   an   appeal   shall   be    recoverable   by   the   same   process   as 
costs  awarded  by  the  Court  of  Appeal."  Fiovincial 

Appeals 

Privy  Council  appeals — Quebec. 

In  the  Province  of  Quebec  the  right  of  appeal  is  regu- 
lated by  articles  68  and  69  of  the  Code  of  Civil  Procedure, 
which  provide  as  follows : — 

"68.  An  appeal  lies  to  His  Majesty  in  His  Privy  Council 
from  final  judgments  rendered  in  appeal  by  the  Court  of 
King's  Bench. 

"1.  In  all  cases  where  the  matter  in  dispute  relates  to  any 
fee  of  office,  duty,  rent,  revenue  or  any  sum  of  money  payable 
to  His  Majesty. 

"2.  In  cases  concerning  titles  to  lands  or  tenements  annual 
rents  or  other  matters  in  which  the  rigfats  In  future  of  the 
parties  may  be  affected. 

"3.  In  all  other  cases  wherein  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  five  hundred  pounds  sterling. 

"69.  Causes  adjudicated  upon  in  review,  which  are  sus- 
ceptible of  appeal  to  His  Majesty  in  His  Privy  Council,  but  the 
appeal  whereof  to  the  Court  of  King's  Bench  is  taken  away  by 
articles  43  and  44  may,  nevertheless,  be  appealed  to  His 
Majesty." 

Privy  Council  appeals — Alberta  and  Saskatchewan. 

In  the  Provinces  of  Alberta  and  Saskatchewan,  the  right 
of  appeal  to  the  Privy  Council  is  governed  by  an  Imperial 
Order  in  Council  dated  30th  July,  1891,  which  provides  as 
follows : — 

"Whereas  by  an  Act  of  the  Parliament  of  Canada  passed 
in  the  forty-ninth  year  of  Her  Majesty's  reign,  chapter  twenty- 
five,  intituled  'An  Act  further  to  amend  the  law  respecting  the 
North-West  Territories,'  a  Supreme  Court  of  Record  or  original 
and  appellate  jurisdiction  was  constituted  and  established  in 
and  for  the  North-Wrest  Territories,  called  'the  Supreme  Court 
of  the  North-West  Territories;' 

"And  whereas  by  chapter  fifty  of  the  Revised  Statutes  of 
Canada  intituled  the  North-West  Territories  Act,  the  said  court 
was  continued  under  the  name  aforesaid,  but  no  provision  has 
yet  been  made  for  the  prosecution  and  regulation  of  appeals  to 
Her  Majesty  from  the  said  court; 

And  whereas  it  is  expedient  that  provision  should  be  made 
by  this  order  to  enable  parties  to  appeal  from  the  decisions 
of  the  said  Court  to  Her  Majesty  in  Council,  it  is  hereby  ordered 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
of  Her  Privy  Council,  as  follows:  — 

"1.  Any  person  or  persons  may  appeal  to  Her  Majesty,  her 
heirs  and,  successors   in  her   or   their   Privy   Council,   from   any 
8 
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S.  3.  final  judgment,  decree,  order,  or  sentence  of  the  said  Supreme 

Court   of    the    North-West   Territories    in    such    manner,    within 

Provincial      such    time    and    under    and    subject    to    such    rules,    regulations 

Appeals          and  limitations  as  are  hereinafter  mentioned;   that  is  to  say; 

to  P.O.  "In    case    any    such    judgment,    decree,    order    or    sentence 

shall  be  given  or  pronounced  for  or  in  respect  of  any  sum  or 
matter  at  issue  above  the  amount  or  value  of  three  hundred 
pounds  sterling  (£300),  or  in  case  such  judgment,  decree,  order 
or  sentence  shall  involve  directly  or  indirectly  any  claim, 
demand  or  question  to  or  respecting  property,  or  any  civil 
right  amounting  to  or  of  the  value  of  three  hundred  pounds 
sterling  (£300),  the  person  or  persons  feeling  aggrieved  by 
any  such  judgment,  decree,  order  or  sentence  may  within 
fourteen  days  next  after  the  same  shall  have  been  pronounced, 
made,  or  given,  apply  to  the  said  court  by  motion  or  petition 
for  leave  to  appeal  therefrom,  to  Her  Majesty,  her  heirs  and 
successors,  in  her  or  their  Privy  Council; 

"In  case  such  leave  to  appeal  shall  be  prayed  by  the  party 
or  parties  who  is  or  are  directed  to  pay  any  such  sum  of  taoney 
or  perform  any  duty,  the  said  court  may  either  direct  that  the 
judgement,  decree,  order  or  sentence  appealed  from  shall  be 
carried  into  execution,  or  that  the  execution  thereof  shall  be 
suspended  pending  the  said  appeal  as  to  the  said  courj;  may 
appear  to  be  most  consistent  with  real  and  substantial  justice; 
And  in  case  the  said  court  shal  direct  such  judgment, 
decree,  order  or  sentence  to  be  carried  into  execution,  the 
person  or  persons  in  whose  favour  the  same  shall  be  given 
shall,  before  the  execution  thereof,  enter  into  good  and 
sufficient  security  to  be  approved  by  the  said  court  for  the  due 
performance  of  such  order  as  Her  Majesty,  her  heirs  and  suc- 
cessors shall  think  fit  to  make  upon  such  appeal; 

In  all  cases  security  shall  also  be  given  by  the  party  or 
parties  appellant  in  a  bond  or  mortgage  or  personal  recog- 
nizance not  exceeding  the  value  of  five  hundred  pounds 
sterling  (£500)  for  the  prosecution  of  the  appeal,  and  the 
payment  of  all  such  costs  as  may  be  awarded  by  Her  Majesty, 
her  heirs  and  successors,  or  by  the  Judicial  Committee  of  Her 
Majesty's  Privy  Council,  to  the  party  or  parties  respondent; 
and  if  such  last  mentioned  security  shall  be  entered  into  within 
three  months  frota  the  date  of  such  motion  or  petition  for 
leave  to  appeal,  then,  and  not  otherwise,  the  said  court  shall 
admit  the  appeal,  and  the  party  or  parties  appellant  shall  be  at 
liberty  to  prefer  and  prosecute  his,  her  or  their  appeal  to  Her 
Majesty,  tier  heirs  and  successors,  in  her  or  their  Privy  Council, 
In  suc'h  manner  and  under  such  rules  as  are  or  may  be  observed 
in  appeals  made  to  Her  Majesty  from  Her  Majesty's  colonies 
and  plantations  abroad. 

"2.  It  shall  be  lawful  for  the  said  Supreme  Court  at  its 
discretion  on  the  motion  or  petition  of  any  party  who  con- 
siders himself  aggrieved  by  any  preliminary  or  interlocutory 
judgment,  decree,  order  or  sentence  of  the  said  Supreme  Court, 
to  grant  permission  to  such  party  to  appeal  against  the  same 
to  Her  Majesty,  her  heirs  and  successors,  in  her  or  their  Privy 
Council,  subject  to  the  same  rules,  regulations  and  limitations 
as  are  herein  expressed  respecting  appeals  from  final  judg- 
ments, decrees,  orders  and  sentences. 


SUPREME   COURT  ACT.  63 

"3.  Nothing   herein   contained    doth   or    shall    extend    or   be  S.  3. 

construed   to    extend    to    take    away    or    abridge    the    undoubted       

right  and   authority  of  Her   Majesty,   her  heirs   and   successors,  Provincial 
upon  the  humble   petition   of  any   person   or   persons  aggrieved  Appeals 
by  any  judgment  or  determination  of  the  said  court  at  any  time  to  P.O. 
to  admit  his,   her,   or  their  appeal  therefrom,  upon  such  tertas 
as  Her  Majesty,  her  heirs  or  successors,  shall  think  fit,  and  to 
reverse,    correct    or    vary    such    judgment,    or    determination    in 
such  manner  as  to  Her  Majesty,  her  heirs  and  successors  shall 
seem  meet. 

"4.  In  all  cases  of  appeal  admitted  by  the  said  court  or 
by  Her  Majesty,  her  heirs  or  successors,  the  said  court  shall 
certify  and  transmit  to  Her  Majesty,  her  heirs  or  successors, 
in  her  or  their  Privy  Council,  a  true  and  exact  copy  of  all 
evidence,  proceedings,  judgments,  decrees  and  orders  had  or 
made  in  such  cases  appealed  so  far  as  the  same  have  relation 
to  the  matter  of  appeal,  such  copies  to  be  certified  under  the 
seal  of  the  said  court,  and  the  said  court  shall  also  certify  and 
transmit  to  Her  Majesty,  her  heirs  and  successors,  in  her  or 
their  Privy  Council,  a  copy  of  the  reasons  given  by  the  judges 
of  suc'h  court,  or  by  any  of  such  judges,  for  or  against  the 
judgement  or  determination  appealed  against,  where  such 
reasons  shall  have  been  given  in  writing,  and  where  such 
reasons  Shall  ihave  been  given  orally,  then  a  statement  in 
writing  of  the  reasons  given  by  the  judges  of  such  court,  or  by 
any  of  such  judges,  for  or  against  the  judgment  or  deter- 
mination appealed  against. 

"5.  The  said  court  shall,  in  all  cases  of  appeal  to  Her 
Majesty,  her  heirs  or  successors,  conform  to  and  execute,  or 
cause  to  be  executed,  such  judgments  and  orders  as  Her 
Majesty,  her  heirs  and  successors  shall  think  fit  to  make  in 
the  premises  in  such  manner  as  any  original  judgment,  decree 
or  decretal  order,  or  other  order  or  rule  of  the  said  court 
should  or  might  have  been  executed. 

."And  the  Right  Honourable  Lord  Knutsford,  one  of  Her 
Majesty's  principal  Secretaries  of  State,  is  to  give  the  necessary 
directions  herein  accordingly." 

Privy  Council  appeals — British  Columbia. 

In  the  Province  of  British  Columbia,  the  appeals  are 
regulated  by  12-13  Viet,  (Imp.),  ch.  48  (for  original  statute 
see  Safford  &  Wheeler's  Privy  Council  Practice,  p.  375)  ; 
and  the  Imperial  Order  in  Council  dated  12th  July,  1887. 
The  terms  of  this  Order  in  Council  are,  mutatis  mutandis, 
the  same  as  those  contained  in  the  Order  in  Council  regu- 
lating appeals  from  the  Northwest  Territories,  supra. 

Privy  Council  appeals — Manitoba. 

In  the  Province  of  Manitoba,  the  right  of  appeal  to  the 
Privy  Council  is  governed  by  Imperial  Order  in  Council 
dated  26th  November,  1892.  The  terms  of  the  order  are  the 
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S.  4.  same  as  those  for  the  Northwest  Territories.     For  preamble, 

vide  Safford  &  Wheeler's  Privy  Council  Practice,  p.  378. 
Judges. 

Privy  Council  appeals — New  Brunswick. 

In  the  Province  of  New  Brunswick,  the  appeal  to  the 
Privy  Council  is  regulated  by  an  Order  in  Council  dated 
27th  November,  1852,  practically  identical  with  the  order 
governing  appeals  from  the  Northwest  Territories  and  the 
Province  of  Manitoba.  For  preamble,  vide  Safford  & 
Wheeler's  Privy  Council  Practice,  p.  380. 

Privy  Council  appeals — Nova  Scotia. 

An  appeal  from  the  Supreme  Court  of  Nova  Scotia  lies 
to  the  Judicial  Committee  of  the  Privy  Council  under  the 
Order  in  Council  of  the  20th  March,  1863.  The  terms  of 
this  order  are  also  substantially  identical  with  those  of  the 
Northwest  Territories,  supra.  For  the  preamble,  vide  Saf- 
ford  &  Wheeler's  Privy  Council  Practice,  p.  391. 

Privy  Council  appeals — Prince  Edward  Idand. 

In  the  Royal  instructions  issued  to  the  early  Governors 
of  Prince  Edward  Island,  provision  was  made  for  an  appeal 
from  the  Supreme  Court  to  the  Governor  in  Council  and 
the  same  instructions  provided  that  where  a  party  was  dis- 
satisfied with  the  decision  of  the  Governor  in  Council,  an 
appeal  should  be  allowed  to  the  King  in  Council  subject  to 
certain  limitations.  These  Royal  instructions  were  discon- 
tinued' after  the.  passing  of  the  Statute  3  &  4  Wm.  IV.  ch. 
41,  being  an  Act  for  the  better  Administration  of  Justice  in 
His  Majesty's  Privy  Council.  Up  to  the  present  time  no 
Imperial  Order  in  Council  has  been  passed  providing  for  a 
direct  appeal  from  the  Supreme  Court  of  this  province. 
Appeals  now  can  only  be  taken  after  leave  has  been  granted 
by  the  Judicial  Committee. 

For  Practice  on  appeals  to  His  Majesty's  Privy  Council, 
videf  p.  319,  infra. 

THE    JUDGES. 

4.  The  Supreme  Court  shall  consist  of  a  Chief  Justice  to  be 
called  the  Chief  Justice  of  Canada,  and  five  puisne  judges,  who 
shall  be  appointed  by  the  Governor  in  Council  by  letters  patent 
under  the  Great  Seal.  5S(  V.,  c.  14,  s.  1. 
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By  the  Imperial  Act  58-59  Viet.  ch.  44,  it  is  provided  as  Ss-  5>  6>  7> 
follows:—  8>  9J 

1.  (1)    If   any  person   being   or   having    been   Chief   Justice  Judges, 
or  a  judge  of  the  Supreme  Court  of  the  Dominion  of  Canada, 

or  of  a  Superior  Court  in  any  province  of  Canada,  or  any  of 
the  Australasian  colonies  mentioned  in  the  schedule  of  this 
Act,  or  of  either  of  the  South  African  colonies  mentioned  in 
the  said  schedule,  or  of  any  other  Superior  Court  in  Her 
Majesty's  Dominions  named  in  that  behalf  by  Her  Majesty  in 
Council,  as  a  member  of  Her  Majesty's  Privy  Council,  he  shall 
be  a  member  of  the  Judicial  Committee  of  the  Privy  Council. 

(2)  The  number  of  persons  being  members  of  the  Judicial 
Committee  by  reason  of  this  Act  shall   not  exceed  five  at  any 
one  time. 

(3)  The    provisions    of   this    Act    shall    be    in    addition    to, 
and  shall  not  affect,  any  other  enactment  for  the  appointment 
of  or  relating  to   members  of  the  Judicial   Committee. 

2.  This  Act  lmay  be  cited  as  the  Judicial  Committee  Amend- 
ment Act,   1895. 

Pursuant  to  this  Act  the  late  Chief  Justices  Sir  Henry 
Strong  and  Sir  Elzear  Taschereau,  and  the  present  Chief 
Justice  Sir  Charles  Fitzpatrick  were  sworn  in  as  members  of 
the  Privy  Council. 

5.  Any  person  may  be  appointed  a  judge  who  is  or  has  been 
a  judge  of  a  superior  court  of  any  of  the  provinces  of  Canada,  or 
a  barrister  or  advocate  of  at  least  ten  years'  standing  at  the  bar 
of  any  of  the  said  provinces.    R.S.,  c.  135,  s.  4. 

6.  Two  at  least  of  the  judges  shall  be  appointed  from  among 
the  judges  of  the  Court  of  King's  Bench,  or  of  the  Superior  Court, 
or  the  barristers  or  advocates  of  the  Province  of  Quebec.    R.S., 
c.  135,  s.  4. 

7.  No  judge  shall  hold  any  other  office  of  emolument  either 
under  the  Government  of  Canada  or  under  the  Government  of  any 
province  of  Canada.    R.S.,  c.  135,  s.  4. 

8.  The  judges  shall  reside  at  the  city  of  Ottawa,  or  within  fivo 
miles  thereof.    R.S.,  c.  135,  s.  4. 

9.  The  judges  shall  hold  office  during  good  behaviour,  but  shall 
he  removable  by  the  Governor- General  on  address  of  the  Senate 
and  House  of  Commons.   R.S.,  c.  135,  s.  5. 
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Ss.  10,  11,          10.  Every  judge  shall,  previously  to  entering  upon  the  duties 
12,^13.  Of  kis  Office  as  suc]j  judge,  take  an  oath  in  the  form  following: 

Judges,  i  <  it  ^   d0   solemnly   and   sincerely   promise   and 

swear  that  I  will  duly  and  faithfully,  and  to  the  best  of  my  skill 
and  knowledge,  execute  the  powers  and  trusts  reposed  in  me 
as  chief  justice  (or  as  one  of  the  judges)  of  the  Supreme  Court 
of  Canada.  So  help  me  God."  U.S.,  c.  135,  s.  9;— 50-51  V., 
c.  16,  s.  57. 

11.  Such  oath  shall  be  administered  to  the  Chief  Justice  before 
the  Governor-General,  or  person  administering  the  Government  of 
Canada,  in  Council,  and  to  the)  puisne  judges  by  the  Chief  Justice, 
or,  in  his  absence  or  illness,  by  any  other  judge  present  at  Ottawa. 
R.S.,  c.  135,  s.  10. 

Sections  7  and  8  of  the  Supreme  &  Exchequer  Courts 
Act,  R.S.C.  ch.  135,  provided  for  the  salaries  of  the  judges 
of  the  Supreme  Court,  and  their  superannuation.  These 
provisions  are  now  found  in  the  Judges  Act,  R.S.  c.  138. 

When  taking  office,  every  judge  of  the  Supreme  Court 
takes  the  following  oath  of  allegiance  to  the  Sovereign,  pur- 
suant to  the  provisions  of  E.S.  c.  78: — 

"I,  ,   do  sincerely  promise  and   swear   that   I 

will  be  faithful  and  bear  -true  allegiance  to  His  Majesty  King 
Geo.  V.  (or  reigning  Sovereign  for  the  time  being,  as 
lawful  Sovereign  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  of  this  Dominion  of  Canada,  dependent  on  and 
belonging  to  the  said  Kingdom,  and  that  I  will  defend  him  to 
the  utmost  of  my  power  against  all  traitorous  conspiracies  or 
attempts  whatsoever,  which  shall  be  made  against  his  person, 
Crown  and  dignity,  and  that  I  will  do  my  utmost  endeavour 
to  disclose  and  make  known  to  His  Majesty,  his  heirs  or  suc- 
cessors, all  treasons  or  traitorous  conspiracies  and  attempts 
which  I  shall  know  to  be  against  him  or  any  of  them;  and  all 
this  I  do  swear  without  any  equivocation,  mental  evasion  or 
secret  reservation.  So  help  me  God." 

REGISTRAR  AND  OTHER  OFFICERS. 

12.  The  Governor  in  Council  may,  by  an  instrument  under  the 
Great  Seal,  appoint  a  fit  and  proper  person,  being  a  barrister  of 
at  least  five  years'  standing,    to    be    Registrar  of    the  Supreme 
Court.    R.S.,  c.  135,  s.  11. 

13.  The  Registrar  shall  hold  office  during  pleasure  and  shall 
reside  and  keep  an  office  at  the  city  of  Ottawa.    R.S.,  c.  135,  s.  11. 
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14.  The  Registrar  shall  have  the  rank  of  a  Deputy  Head  of  a  Ss.  14,  15, 
Department  and  shall  be  paid  a  salary  beginning  on  his  appoint  J  J  17'  18> 

1*7. 

ment  at  three  thousand  five  hundred  dollars  per  annum  with  an       - 
annual  increase  of  one  hundred  dollars  until  a  maximum  salary  is  Registrar. 
reached  of  four  thousand  dollars.    3  E.  VII.,  c.  69,  s.  1. 

15.  The  Registrar  shall,  subject  to  the  direction  of  the  Minis- 
ter of  Justice,  oversee  and  direct  the  officers,   clerks,  and  emr 
ployees  appointed  to  the  Court.   3  E.  VII.,  c.  69,  s.  3. 

16.  The  Registrar  shall  give  his  full  time  to  the  public  service 
and  shall  not  receive  any  pay,  fee  or  allowance  in  any  form,  in 
excess  of  the  amount  hereinbefore  provided.    3  E.  VII.,  c.  69,  s.  3. 

17.  The  Registrar  shall,  under  the  supervision  of  the  Minister 
of  Justice,  have  the  management  and  control  of  the  Library  of 
the  Court  and  the  purchase  of  all  books  therefor.    51  Vv  c.  37, 
s.  4. 

18.  The  Registrar  shall,  until  otherwise  provided,  publish  the 
reports  of  the  decisions  of  the  Court.    50-51  V.,  c.  16,  s.  57. 

19.  The  Registrar  shall  have  such  authority  to  exercise  the 
jurisdiction  of  a  judge  sitting  in  Chambers  as  may  be  conferred! 
upon  him  by  general  rules  or  orders  made  under  this  Act.   50-51 
V.,  c.  16,  s.  57, 

Section  109,  infra,  empowers  the  Supreme  Court  to  make 
general  rules  and  orders  authorizing  the  Kegistrar  to  exer- 
cise the  jurisdiction  of  a  judge  of  the  Court  sitting  in 
Chambers,  and  such  rules  are  given  the  same  force  and  effect 
as  if  expressly  provided  for  in  the  Act. 

General  Order  No.  83,  now  Rules  82-89,  infra,  p.  578, 
made  in  pursuance  of  section  109,  confers  upon  the  Regis- 
trar all  ,the  authority  and  jurisdiction  which  may  be  exer- 
cised by  a  judge  sitting  in  Chambers  except. 

(a)  granting  writs  of  habeas  corpus,  and  adjudicating 
upon  the  return  thereof;  and 

(&)  granting  writs  of  certiorari. 


The  Governor  in  Council  may  appoint  a  reporter  and 
assistant  reporter  who  shall  report  the  decisions  of  the  Court  and 
who  shall  be  paid  such  salaries  respectively  as  the  Governor  in 
Council  determines.  50-51  V.,  c.  16;  s.  57. 
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Ss.  21,  22,          21.  The  Governor  in  Council  may,  from  time  to  time,  appoint 
such  other  clerks  and  servants  of  the  Court  as  are  necessary,  all 


Officers, 

Barristers, 

Solicitors. 


of  whom  shall   hold    office    during  pleasure.    U.S.,  c.  135,  s.  11; 
50-51  V.,  c.  16,  s.  57. 

22.  The  provisions  of  the  Civil  Service  Act  and  of  the  Civil 
Service     Superannuation     and     Retirement  Act  shall  so  far  as 
applicable  extend  and  apply  to  such  officers,  clerks  and  servants 
at  the  seat  of  Government.   R.S.,  c.  135,  s.  14. 

In  the  first  edition  of  this  work  it  was  said  that  sections 
21  and  22,  supra,  have  been  construed  by  the  Department 
of  Justice  to  authorize  the  Governor  in  Council  to  appoint 
clerks  and  servants  of  the  Court  independently  of  the  provi- 
sions of  the  Civil  Service  Act,  but  upon  the  appointment 
being  made  the  Civil  Service  Act  and  the  Civil  Service. 
Superannuation  and  Retirement  Act  become  applicable. 
Although  there  has  been  no  ruling  to  that  effect  it  will  pro- 
bably be  held  that  now  by  7-8  Edw.  VII.  c.  15  the  Supreme 
Court  officers  have  been  brought  within  the  terms  of  the  Civil 
Service  Act. 

23.  The  Sheriff  of  the  county  of  Carleton  in  the  Province  of 
Ontario,  shall  be  ex  officio  an  officer  of  the  Court  and  shall  per- 
form the  duties  and  functions  of  a  sheriff  in  connection  therewith. 
R.S.,  c.  135,  s.  15. 

BARRISTERS  AND  SOLICITORS. 

24.  All  persons  who  are  barristers  or  advocates  in  any  of 
the    Provinces  of    Canada  may  practise  as  barristers,  advocates 
and  counsel  in  the  Supreme  Court.    R.S.,  c.  135,  s.  16; — 50-51  V., 
c.  16,  s.  57. 

In  Halifax  City  Ely.  Co.  v.  The  Queen,  Cout.  Dig.  1118, 
the  Court  refused  to  hear  a  member  of  the  Bar  of  the  State 
of  New  York  who  desired  to  appear  on  behalf  of  the  appel- 
lants. 

In  the  Steamship  Calvin  Austin  v.  Lovitt,  on  February 
27th,  1905,  counsel  for  the  respondent  called  the  attention  of 
the  Court  to  the  fact  that  a  member  of  the  Massachusetts 
Bar  had  been  heard  in  this  appeal  in  the  Admiralty  Court 
below,  and  requested  that  he  be  heard  by  the  Supreme 
Court.  Counsel  for  the  appellant  not  objecting,  the  Court 
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granted  the  application  and  counsel  was  called  within  the  Ss-  25>  26- 
bar  and  took  part  in  the  argument  of  the  appeal  on  behalf  _ 
of  the  respondent. 


Solicitors. 

Admissions  of  Counsel. 

Randall  v.  Ahearn  &  Soper,  34  Can.  S.C.R.  at  p.  702. 

In  the  judgment  of  the  Court  of  Appeal  it  was  stated 
that  appellant's  counsel  had  admitted  that  certain  work  had 
been  done  by  an  electric  company  and  that  the  respondents 
had  nothing  to  do  with.  This  was  controverted  by  appel- 
lant's counsel  in  his  argument  before  the  Supreme  Court. 
Davies,  J.,  said  that  a  careful  perusal  of  the  evidence  had 
Satisfied  him  of  the  correctness  of  counsel's  contention,  and 
as  a  result  the  supposed  admission  was  ignored  by  the  Court 
in  pronouncing  judgment. 

Fleming  v.  McLeod,  Supreme  Court,  May  10th,  1907. 

At  the  opening  of  his  argument,  counsel  for  appellant 
pointed  out  that  the  trial  judge  had  in  his  reasons  for  judg- 
ment stated  that  appellant's  counsel  had  made  an  admission 
.that  no  proper  notice  of  dishonour  had  been  given  as  to  cer- 
tain notes  in  issue.  This  statement  did  not  appear  in  the 
record  nor  in  the  stenographer's  notes,  and  was  contro- 
verted by  the  appellant's  counsel.  Counsel  then  proceeding 
to  argue  against  his  being  bound  under  the  circumstances 
by  the  judge's  reasons,  the  Court  stopped  him,  stating  that 
as  there  was  nothing  on  the  record  establishing  the  admis- 
sion, and  no  evidence  of  any  entry  in  the  judge's  minute 
book  appearing,  the  appellant  could  not  be  held  bound  by 
the  statement  in  the  judge's  reasons  delivered  .some  time 
after  the  conclusion  of  the  trial,  as  it  was  quite  possible  he 
had  misunderstood  the  position  taken  by  counsel. 

9 

25.  All  persons  who  are  attorneys  or  solicitors  of  the  Super- 
ior Courts  of  the  provinces  of  Canada  may  practise  as  attorneys, 
solicitors  and  proctors  in  the  Supreme  Court.   R.S.  c.  135,  s.  17;  — 
50-51  V.  c.  16,  s.  57. 

26.  All   persons   who   may   practise   as  barristers,   advocates, 
counsel,   attorneys,   solicitors  or  proctors  in  the   Supreme   Court 
shall  be  officers  of  the  Court.    R.S.,  c.  135,  s.  18;—  50-51  V.,  c.  16, 
s.  57. 
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2^'  fo'  28'  SESSIONS  AND  QUORUM. 

Sessions,  37.  Any  five  of  the  judges  of  the  Supreme  Court  shall  consti- 

tute a  quorum  and  may  lawfully  hold  the  Court.  51  Vv  c.  37,  s.  1. 

28.  It  shall  not  be  necessary  for  all  the  judges  who  have  heard 
the  argument  in  any  case  to  be  present  in  order  to  constitute  the 
Court  for  delivery  of  judgment  in  such  case,  but  in  the  absence 
of  any  judge,  from  illness  or  any  other  cause,  judgment    may  be 
delivered  by  a  majority  of  the  judges  who  were    present    at    the 
hearing.    51  V.,  c.  37,  s.  1. 

Where  a  judge  has  died  between  the  argument  of  the 
appeal  and  the  delivery  of  judgment,  the  Court  has  held 
that  this  section  authorized  a  delivery  of  judgment  accord- 
ing to  the  opinions  of  a  majority  of  the  judges  who  sat 
upon  the  appeal  exclusive  of  the  opinion  of  the  deceased 
judge. 

Where  one  of  the  judges  who  sat  during  the  hearing  of 
an  appeal  in  which  judgment  had  been  reserved,  resigned 
his  Commission  before  the  judgment  was  rendered,  and 
thereby  became  disqualified  from  adjudicating  upon  the 
appeal,  the  cas/e  was  ordered  to  be  reheard  at  the  next  fol- 
lowing session  of  the  Court.  Wright  v.  The  Queen,  Mch. 
15th,  1895. 

29.  Any  judge  who  has  heard  the  case  and  is  absent  at  the 
delivery    of    judgment,    may  hand  his  opinion  in  writing  to  any 
judge  present  at  the  delivery  of  judgment,  to  be  read  or  announced 
in  open  court,  and  then  to  be  left  with  the  Registrar  or  reporter  of 
the  Court.    51  V.,  c.  27,  s.  1. 

30.  No  judge  against  whose  judgment  an  appeal  is  brought, 
or  who  took  part  in  the  trial  of  the  cause  or  matter,  or  in  the  hear- 
ing in  a  court  below,  shall  sit  or  take  part  in  the  hearing  of  or 
adjudication  upon  the  proceedings  in  the; Supreme  Court. 

2.  In  any  cause  orl  matter  in  which  a  judge  is  unable  to  sit  or 
take  part  in  consequence  of  the  provisions  of  this  section,  any 
four  of  the  other  judges  of  the  Supreme  Court  shall  constitute  a 
quorum  and  may  lawfully  hold  the  court.  52  V.,  c.  37,  s.  1. 
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This   section  has  been   construed  to  disqualify  a   judge Ss-  31>  32> 
from  sitting  in  appeal  on  a  case  in  which  he  was  a  member 
of  the  court  below,  but  took  no  part  in  the  judgment  of  that 
court.    Grant  v.  Haclaren,  May  9th,  1894. 

The  Court  being  fully  constituted  for  the  hearing  of  an 
appeal  under  sub-section  2  of  this  section,  judgment  may  be 
given  dismissing  the  appeal  where  the  members  of  the  Court 
are  equally  divided  in  opinion,  differing  in  this  respect  from 
appeals  heard  under  the  next  following  section. 

Where  the  members  of  the  Supreme  Court  are  equally 
divided  in  opinion  so  that  the  decision  appealed  against 
stands  unreversed,  the  result  of  the  decision  affects  the 
actual  parties  to  the  litigation  only,  and  the  Supreme  Court 
in  similar  cases  brought  before  it  is  not  bound  by  the  result 
of  the  previous  case.  Re  Stanstead  Election,  20  Can.  S.C.R. 
12. 

31.  Any  four  judges  shall  constitute  a  quorum  and  may  law- 
fully hold  the  court  in  cases  where  the  parties  consent  to  be  heard 
before  a  court  so  composed.    59  V.,  c.  14,  s.  2. 

"It  is  the  invariable  practice  of  the  Court  to  direct  a  re- 
argument  where  a  case  is  argued  before  four  judges  by  con- 
sent of  parties,  and  the  members  of  the  Court  are  equally 
divided  in  opinion,  the  practice*  differing  in  this  respect  from 
the  case  where  four  constitute  at  quorum  of  the  Court  by  rea- 
son of  one  of  the  judges  being  disqualified  from  sitting  under 
the  preceding  section."  October  9th,  1905,  per  Sir  H.  E. 
Taschereau,  C.J. 

Rule  73  provides  tnat : — 

"If  it  happens  at  any  time  that  the  number  of  judges 
necessary  to  constitute  a  quorum  for  the  transaction  of  the 
business  to  be  brought  before  the  court  is  not  present,  the 
judge  or  judges  then  present  may  adjourn  the  sittings  of  the 
court  to  the  next  day  or  some  other  day,  and  so  on  from  day 
to  diy,  until  a  quorum  shall  be  present." 

32.  The  Supreme  Court,  for   the  purpose    of    hearing    and 
determining   appeals,    shall   hold   in   each   year,  at   the    city   of 
Ottawa,  three  sessions. 

2.  The  first  session  shall  begin  on  the  third  Tuesday  of  Feb- 
ruary, the  second  on  the  first  Tuesday  in  May,  and  the  third  on 
the  first  Tuesday  in  October,  in  each  year. 
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Ss.  33, 34, 35.       3.  Each  of  the    said    sessions    shall  be    continued    until  the 

business  before  the  court  is  disposed  of.     R.S.,  c.  135,  s.  W, — 

Sessions, 

Appellate       54'55  V"  *  25>  s-  *• 
Jurisdiction. 

33.  The  Supreme  Court  may  adjourn  any  session  from  time 

to  time  and  meet  again  at  the  time  appointed  for  the  transaction 
of  business. 

2.  Notice  of  such  adjournment  and  of  the  d'ay  fixed  for  the 
continuance  of  each  session  shall  be  given  by  the  Eegistrar  in 
the  Canada  Gazette.  R.S.,  c.  135,  s.  21. 

34.  The  Court  may  be  convened  at    any  time  by   the    Chief 
Justice,  or,  in  the  event  of  his  absence  oi<  illness,  by  the  senior 
puisne  judge,  in  such  manner  as   is   prescribed   by   the  rules  of 
Court.    R.S.,  c.  135,  s.  22. 

Rule  16  provides  as  follows : — 

"The  notice  convening  the  court  for  the  purpose  of  hearing 
election  or  criminal  appeals,  or  appeals  in  matters  of  habeas 
corpus,  or  for  other  purposes  under  the  provisions  of  the  Act 
in  that  behalf  shall,  pursuant  to  the  directions  of  the 
chief  justice  or  senior  puisne  judge  as  the  case  may  be,  be 
published  by  the  Registrar  in  the  Canada  Gazette,  and  shall  be 
inserted  therein  for  such  time  before  the  day  appointed  for 
such  special  session  as;  the  said  chief  justice  or  senior  puisne 
Judge  may  direct,  and  may  be  in  the  form  given  in  Schedule  A. 
to  the  Schedule  to  these  Rules. 

35.  The  Supreme  Court  shall  have,  hold  and  exercise  an  appel- 
late, civil  and  criminal  jurisdiction  within  and  throughout  Can- 
ada.   R.S.,  c.  135,  s.  23. 

The  generality  of  this  section  is  qualified  as  follows  :— 
(a)  No  appeal  lies  from  a  judgment  made  in  the  exer- 
cise of  the  judicial  discretion  of  the  court  below. 

Section  45,  infra,  p.  196,  provides  as  follows.— 
"No  appeal  shall  lie  from  any  order  made  in  any  action, 
suit,  cause,  matter  or  other  judicial  proceeding  made  in  the 
exercise  of  the  judicial  discretion  of  the  court  or  judge  making 
the  same;  but  this  exception  shall  not  include  decrees  and 
decretal  orders  in  actions,  suits,  causes,  matters  or  other 
judicial  proceedings  in  equity,  or  in  actions  or  suits,  causes, 
matters  or  other  judicial  proceedings  in  the  nature  of  suits  or 
proceedings  in  equity  instituted  in  any  superior  court." 

As  to  what  is  an  exercise  of  judicial  discretion,  vide  notes 
to  section  45. 
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(I))  No  appeal  lies  to  the  Supreme  Court  from  a  refer-  s.  35. 
ence    to   the    court    ~below    by    the    Lieutenant-Governor    in 
Council. 

Union  Colliery  Co.  v.  Attorney-General  of  British  Columbia,  27 
Can.  S.C.R.  637. 

The  Lieutenant- Governor  of  British  Columbia  in  Coun- 
cil mac[e  a  reference  to  the  Supreme  Court  of  British 
Columbia  pursuant,  to  the  provisions  of  54  V.  c.  5  (B.C.) 
(now  R.S.B.C.  1897,  c.  56,  ss.  98-103),  intituled  "An  Act 
for  expediting  the  decision  of  constitutional  and  other  pro- 
vincial questions,"  for  hearing  and  consideration  of  a  case 
submitted  to  ascertain  whether  in  the  opinion  of  that  court 
the  legislature  of  the  province  had  jurisdiction  to  pass  the 
Act  53  V.  c.  33  (B.C.)  intituled  "An  Act  to  amend  the 
Coal  Mines  Regulation  Act." 

Section  102  provides  as  follows: — "The  opinion  of  the 
court  or  judge  shall  be  deemed  a  judgment  of  the  court 
and  an  appeal  shall  lie  therefrom  as  in  the  case  of  a  judg- 
ment in  an  action." 

The  full  Court  after  argument  certified  to  the  Provincial 
Secretary  that  the  conclusion  arrived  at  was  that  the  statute 
in  question  was  within  the  scope  of  the  legislative  authority 
of  the  Province  of  British  Columbia.  An  appeal  having 
been  taken  from  the  judgment  of  the  Supreme  Court  of 
British  Columbia  to  the  Supreme  Court  of  Canada,  and 
the  respondents  having  moved  to  quash,  Held,  per  Tasche- 
reau,  J.,  for  the  Court:  "We  have  clearly  no  jurisdiction 
to  entertain  the  appeal.  There  is  no  judgment  to  be  ap- 
pealed from.  The  British  Columbia  statute  itself  says, 
'shall  be  deemed  a  judgment.'  That  is  saying  that  it  is  not 
a  judgment.  There  is  no  action,  no  parties,  no  controversy, 
perhaps,  and  the  British  Columbia  Legislature,  did  it  intend 
to  do  so,  cannot  extend  our  jurisdiction  and  create  a  right 
to  appeal  to  this  Court." 

The  Revised  Statutes  of  Ontario,  ch.  84,  contains  provi- 
sions for  a  reference  by  the  Lieutenant-Governor  in  Coun- 
cil to  the  Court  of  Appeal  or  to  the  High  Court  similar  to 
those  contained  in  the  British  Columbia  statute  referred  to 
in  the  preceding  case,  and  section  6  of  the  Act  contains  a 
similar  provision  that  the  opinion  of  the  Court  should  be 
deemed  a  judgment  of  the  Court  and  that  an  appeal  should 
lie  therefrom  as  in  the  case  of  a  judgment  in  an  action. 

It  would  appear  that  references  under  this  statute  are 
not  appealable  to  the  Supreme  Court  of  Canada. 
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8.  35^  Section  7  of  said  chapter  84,  R.S.O.,  provides  that  "an 

Apnelhte       aPPeal  to  Her  Majesty  in  Her  Privy  Council  from  a  judg- 

Jurisdiction.  ment  of  anv  court  on  a  reference  under  this  Act  shall  not 

'  be   subject  to    the    restrictions    contained  in    the    Revised 

Statutes  of  this  province  respecting  appeals  to  Her  Majesty 

in  Her  Privy  Council." 

In  a  reference-  intituled  "In  re  Assignments  and  Pre- 
ferences Act,  sec.  9"  to  the  Court  of  Appeal  for  Ontario 
(20  A.R.  489),  under  the  statute  in  question,  the  judgment 
of  the  Court  of  Appeal  was  reversed  by  the  Judicial  Com- 
mittee of  the  Privy  Council  (1894)  A.C.,  p.  189. 

The  Ontario  Judicature  Act,  E.S.O.  c.  51,  s.  57,  sub-s. 
2,  provides  as  follows : — 

"The  High  Court  shall  have  jurisdiction  to  entertain  an 
action  at  the  instance  of  either  the  Attorney-General  for  the 
Dominion  or  the  Attorney-General  of  this  province  for  a  de- 
claration as  to  the  validity  of  any  statute,  or  any  provision  in 
any  statute  of  this  Legislature,  though  no  further  relief  should 
be  prayed  or  sought;  and  the  action  shall  be  deemed  sufficiently 
constituted  if  the  two  officers  aforesaid  are  parties  thereto.  A 
judgment  in  the  action  shall  be  appealable  like  other  judg- 
ments of  the  said  court." 

Under  this  provision  an  action  was  brought  (Atty.-Gen. 
of  Canada  v.  Atty.-Gen.  of  Ontario),  for  a  declaration  touch- 
ing the  validity  of  a  statute  of  Ontario  passed  in  1888,  51  V. 
c.  5,  intituled  "An  Act  respecting  the  executive  administra- 
tion of  the  laws  of  this  Province."  The  judgment  of  the 
Court  of  Appeal  for  Ontario,  19  A.R.  31,  was  affirmed,  33 
Can.  S.C.R.  458. 

The  Revised  Statutes  of  Nova  Scotia,  1900,  c.  166,  pro- 
vides for  a  reference  by  the  Lieutenant-Governor  in  Council 
to  the  Supreme  Court  of  Nova  Scotia,  and  by  section  6  give 
an  appeal  therefrom  to  the  Supreme  Court  of  Canada  and 
to  Her  Majesty  in  Council. 

It  would  appear  from  the  above  decision  in  Union  Col- 
^liery  Co.  v.  Attorney-General  of  British  Columbia  that  even 
if  the  Legislature  of  the  province  has,  as  in  the  case  of  the 
Province  of  Nova  Scotia,  provided  for  an  appeal  in  matters 
of  reference  to  the  Supreme  Court  of  Canada,  this  will  not 
confer  jurisdiction,  and  that  legislation  to  this  effect  is  ultra 
vires. 

In  re  Teachers  in  Roman  Catholic  Schools.     Feb.  20th,  1906. 

In  this  case  an  application  was  made  on  consent  for  leave 
to  appeal  from  the  judgment  of  the  Court  of  Appeal  for 
Ontario  in  a  reference  by  the  Lieutenant-Governor  in  Coun- 
cil. 
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The  motion  was  refused,  the  Court  holding  that  it  had  S.  35. 
no  jurisdiction  and  was  bound  by  its  decision  in  the  Union 
Colliery  Co.  v.   The  Attorney-General  of  British  Columbia, 
Subsequently  an  appeal  was  taken  directly  to  the  Judicial " 
Committee  of  the  Privy  Council  (1907),  A.C.  69. 

For  the  jurisdiction  of  the  Supreme  Court  in  disputed 
matters  of  jurisdiction  between  the  Dominion  of  Canada  and 
any  province,  vide  notes  to  section  67,  infra,  p.  348. 

(c)  No  appeal  where  the  court  or  judge  is  curia 
designata. 

Attorney-General  of  Nova  Scotia  v.  Gregory,  11  App.  Gas.  229. 

Where  the  plaintiff  in  an  action  obtained  a  verdict,  which 
was  affirmed  by  the  Supreme  Court  of  Nova  Scotia,  the 
defendants  appealed  to  the  Supreme  Court  of  Canada,  and 
agreed  with  the  plaintiff,  the  Government  of  Nova  Scotia 
becoming  a  party  to  such  agreement,  that  the  appeal  should 
be  decided  on  the  merits  irrespective  of  the  pleadings  or  any 
technical  defence  raised  thereon,  and  limiting  the  amount  in 
question,  the  balance  being  otherwise  satisfied.  The  Supreme 
Court  having  affirmed  the  judgment  appealed  from,  an 
application  for  leave  to  appeal  to  the  Judicial  Committee  of 
the  Privy  Council  was  refused,  on  the  ground  that  in  decid- 
ing the  appeal  the  Supreme  Court  was  not  acting  in  its 
ordinary  jurisdiction  as  a  court  of  appeal,  but  was  acting 
under  the  special  reference  made  to  it  by  the  agreement. 

McGreevy'  v.  The  Queen,  14  Can.  S.C.R.  735. 

The  Petition  of  Eight  Act  of  the  Province  of  Quebec,  46 
V.  c.  27,  provides  that  the  Superior  Court  of  the  Province  of 
Quebec  sitting  in  the  District  of  Quebec  shall  have  exclu- 
sive original  jurisdiction  in  matters  of  Petitions  of  Right, 
and  also  provides  that  an  appeal  shall  lie  from  the  final 
judgment  of  the  Superior  Court  to  the  Court  of  Queen's 
Bench  sitting  in  appeal. 

The  suppliant  McGreevy  being  dissatisfied  with  the 
amount  awarded  him  by  arbitrators  appointed  to  settle  a 
disputed  claim  between  him  and  the  Government  of  the 
Province  of  Quebec,  instituted  proceedings  by  way  of  peti- 
tion of  right  to  set  aside  the  award.  The  judgment  of  the 
Superior  Court  in  his  favour  was  reversed  by  the  Court  of 
Queen's  Bench,  appeal  side.  An  appeal  being  taken  to  the 
Supreme  Court,  counsel  for  the  government  moved  to  quash 
the  appeal  on  the  ground  that  the  remedy  by  petition  of 
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S.  35.  right  was  a  statutory  remedy  and  that  the  statute  having 

provided  for  an  appeal  only  to  the  Court  of  Queen's  Bench 

Jurisdiction  no  further  appeal  lay  to  the  Supreme  Court.  This  preten- 
'  sion  was  rejected  by  the  Court  and  the  motion  to  quash 
dismissed. 

Canadian  Pacific  Ely.  Uo.  v.  St.  Therese,  16  Can.  S.C.R.  606. 

The  railway  company  on  the  17th  August,  1886,  gave 
notice  of  expropriation  of  land  under  the  Railway  Act,  R.S. 
c.  109,  and  on  the  1st  October  following  obtained  an  order 
enabling  them  to  take  possession  at  once,  paying  into  the 
bank  $4,000  as  security  in  pursuance  of  the  order.  Arbi- 
trators were  appointed  on  the  28th  October.  The  company 
proceeded  to  take  gravel  from  the  land  in  question,  but  find- 
ing it  insufficient  in  quantity,  gave  notice  of  abandonment 
of  the  notice  of  expropriation,  and  by  tender  offered  $2,500 
as  compensation  for  the  damages  sustained.  At  tha.t  time 
the  arbitrators  had  not  made  any  award,  but  they  did  so  on 
the  27th  October  following,  assessing  the  damages  at  $7,000. 
On  the  2nd  December,  1887,  the  plaintiff  petitioned  for  an 
order  for  payment  to  him  of  the  $4,000,  and  after  hearing 
the  order  was  made.  An  appeal  from  this  order  was  dis- 
missed by  the  Court  of  Queen's  Bench.  The  company  there- 
upon appealed  to  the  Supreme  Court  of  Canada  where  the 
appeal  was  quashed,  the  Court  holding  that  where  in  the 
Railway  Act  a  judge  of  the  Superior  Court  has  conferred 
upon  him  power  to  make  various  orders,  he  acts  as  persona 
designata  and  does  not  represent  the  court  to  which  he  is 
attached,  and  that  no  appeal  lay  from  his  orders. 

Quaere,  per  Gwynne  and  Patterson,  JJ.,  whether  an 
appeal  lay  to  the  Court  of  Queen's  Bench  from  orders  made 
by  the  Superior  Court  in  matters  in  which  that  court  had 
jurisdiction  conferred  upon  it  under  section  8  of  the  Act. 

St.  Hilaire  v.  Lamtert,  42  Can.  S.C.E.  264. 

On  an  application  for  the  cancellation  of  a  liquor  license 
islsued  under  the  "Liquor  License  Act"  of  the  Province  of 
Alberta,  a  judge  of  the  Supreme  Court  of  Alberta,  in  cham- 
bers, granted  an  originating  summons  ordering  all  parties 
concerned  to  attend  before  him  in  Chambers,  and,  after  hear- 
ing the  parties  who  appeared  in  answer  to  the  summons,  re- 
fused the  appplication.  The  full  court  reversed  this  order 
and  cancelled  the  license.  On  an  appeal  by  the  licensee  to 
the  Supreme  Court  of  Canada, 
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Held,  that  the  case  came  within  the  principle  decided  in  s-  35. 
The  Canadian  Pacific  Ely.  Co.  v.  The  Little  Seminary  of  Ste. 
Therese,    (16    Can.    S.C.B.    606),    and,    consequently,    the 
Supreme  Court  of  Canada  had  no  jurisdiction  to  entertain' 
the  appeal. 

Finseth  v.  Eyley  Hotel  Co.,  43  Can.  S.C.E.  646. 

Proceedings  on  an  originating  summons  issued  by  a 
judge  of  the  Supreme  Court  of  Alberta  on  an  application  for 
cancellation  of  a  license  under  section  57  of  the  "Liquor 
License  Ordinance,"  are  judicial  proceedings!  within  the 
meaning  of  section  37  of  the  "Supreme  Court  Act,"  R.S.C. 
1906,  ch.  139,  and,  consequently,  the  Supreme  Court  of  Can- 
ada has  jurisdiction  to  entertain  an  application  for  lenve  to 
appeal  from  the  judgment  of  the  Supreme  Court  of  Alberta 
thereon. 

C.P.  Ely.  Co.  v.  Fleming,  22  Can.  S.C.R.  33. 

Where  by  the  practice  and  procedure  of  a  province  the 
issue  must  be  tried  by  a  jury,  if  the  parties  by  consent  with- 
draw the  case  from  the  jury  and  refer  it  to  the  Court,  the 
latter  acts  as  quasi  arbitrator  and  its  decision  is  not  open  to 
review  on  appeal. 

Birely  v.  Toronto  &  Hamilton  Ely.  Co.,  25  A.E.  (Ont.)  88. 

Under  section  161  of  the  Railway  Act,  51  V.  c.  29  (D.), 
an  appeal  lies  by  either  party  from  an  award  of  compensa- 
tion to  the  Court  of  Appeal  or  to  the  High  Court  of  Jus- 
tice. Held,  that  * '  while  therefore  not  interfering  in  any  way 
with  the  existing  law  and  practice  as  to  setting  aside  awards, 
the  Act  creates  a  special  appellate  tribunal  for  reviewing 
the  decision  of  the  arbitrators,  on  the  law  and  the  facts. 
.  .  .  It  may  be  that  by  force  of  section  24  (/),  (now 
section  39  (6)  ),  of  the  Supreme  Court  Act,  there  is  an 
appeal  to  that  court,  but  no  second  appeal  to  any  provin- 
cial court  is  given  by  the  Act,  and,  therefore,  so  far  as  provin- 
cial courts  are  concerned,  the  decision  of  the  court  selected 
by  the  appellant  is  final." 

In  Ottawa  Electric  v.  Brennan,  31  Can.  S.C.R,  311,  an 
application  was  made  for  leave  to  appeal  direct  to  the 
Supreme  Court  per  saltum  from  the  judgment  of  Mr.  Jus- 
tice MacMahon  with  respect  to  the  amount  awarded  by 
arbitrators  as  to  the  value  of  lands  expropriated,  and  coun- 
sel for  the  applicant  cited  the  above  case  of  Birelij  v. 
Toronto  &  Hamilton  Ely  Co.,  and  contended  that  the  deci- 
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S.  35.  ;sion  was  wrong,  and  asked  that  if  the  motion  could  not  be 

~~~~        granted  because  of  it,  that  the  decision  be  overruled.     In 
Jurisdiction  pronouncing  judgment  orally,  the  Chief  Justice  said: — 

"It  has  not  been  shewn  that  there  was  any  right  of  appeal 
to  the  Court  of  Appeal  which  is  necessary  to  give  us  juris- 
diction. On  the  contrary,  it  appears  that  there  is  no  such 
right  of  appeal";  and  the  motion  was  refused  with  costs. 

The  J>ames  Bay  Ely.  Co.  v.  Armstrong,  38  Can.  S.C.E.  511. 

By  s.  168  of  3  Edw.  VII.,  c.  58,  amending  the  Railway 
Act,  1903,  (R.S.C.  (1906),  c.  37,  s.  209),  if  an  award  by 
arbitrators  on  expropriation  of  land  by  a  railway  company 
exceeds  $600  any  dissatisfied  party  may  appeal  therefrom  to 
a  Superior  Court,  which  in  Ontario  means  the  High  Court  or 
the  Court  of  Appeal,  (Interpretation  Act,  U.S.  (1906),  c.  1, 
s.  34,  ss.  26). 

Held,  that  if  an  appeal  from  an  award  is  taken  to  the 
High  Court  there  can  be  no  further  appeal  to  the  Supreme 
Court  of  Canada  which  cannot  even  give  special  leave. 

In  the  matter  of  the  South  Shore  Ely.  Co.  and  the  Quebec  South- 
ern Ely.  Co.  Morgan  v.  Beique,  March  1st,  1906. 

3  Edw.  VII.  c.  21,  s.  1,  confers  jurisdiction  upon  the 
Exchequer  Court  in  connection  with  the  sale  or  foreclosure 
of  railways,  and  by  4  &  5  Edw.  VII.  c.  158,  after  reciting 
that  certain  railways  were  in  the  hands  of  a  receiver  and 
that  it  was  desirable  that  they  should  be  sold  under  the  order 
of  the  Exchequer  Court,  it  is  provided  that  the  Exchequer 
Court  might  order  the  sale  of  the  railways  and  that  they 
might  be  sold  separately  or  together  as  in  the  opinion  of  the 
Exchequer  Court  would  be  for  the  best  interests  of  the 
creditors,  and  that  the  sale  should  have  the  same  effect  as  a 
sheriff's  sale  of  immovables  under  the  laws  of  the  Province 
of  Quebec,  and  that  the  buyer  should  have,  under  such  sale, 
clear  title,  free  from  all  charges,  hypothecs,  privileges  and 
incumbrances  whatever. 

The  judge  of  the  Exchequer  Court  having  accepted  a 
certain  tender  for  the  combined  railways,  although  having 
separate  tenders!  which  together  amounted  to  more  than 
the  tender  accepted,  parties  who  were  creditors  appealed 
from  his  order  to  the  Supreme  Court  objecting  to  the  dis- 
cretion exercised  by  him  in  accepting  the  tender  in  ques- 
tion. The  respondents  moved  to  quash  on  the  ground  that 
the  Exchequer  Court  was  curia  designata,  and  that  no  ap- 
peal lay  from  the  order  of  the  Exchequer  Court  judge.  The 
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Supreme  Court,  without  determining  the  motion  to  quash,  s-  35- 
gave  judgment  dismissing  the  appeals  with  costs.  Appellate 

Jurisdiction. 

(d)  Exercise  of  disciplinary  powers  by  a  competent  body.      Practice 

and  Pro- 
Ash  v.  Methodist  Church,  31  Can.  S.C.R.  497.  cedure  of 

The  appellant  having  been  prevented  by  the  Methodist Court  below' 
Conference  from  pursuing  his  calling  of  a  minister,  and 
deprived  of  the  emoluments  attached  to  such  position, 
brought  an  action  for  damages  and  claimed  a  mendamus  for 
re-instatement,  but  failed  at  the  trial  and  in  the  Court  of 
Appeal.  Held,  that  the  matter  was  one  clearly  within  the 
powers  of  a  domestic  forum,  and  the  Court  had  no  right  to 
interfere. 

(e)  Practice  and  procedure  of  courts  beloiv. 

Although  having  an  appellate  jurisdiction  the  Supreme 
Court  will  not  exercise  it  in  matters  relating  to  the  practice 
and  procedure  of  the  courts  below  except  under  special  cir- 
cumstances. 

Kandick  v.  Morrison,  2  Can.  S.C.R.  12. 

An  order  setting  aside  a  demurrer  as  frivolous  and 
irregular  under  the  Nova  Scotia  Practice  Act,  R.S.N.S.,  4th 
series,  c.  94,  is  an  order  on  a  matter  of  practice  and  not 
a  final  judgment  within  the  meaning  of  the  expression 
"judgment"  as  defined  by  section  2,  R.S.  c.  135. 

Gladwin  v.  Cummings,  Gout.  Dig.  88  (Nov.  3,  1883). 

Action  of  replevin  to  recover  125  barrels  of  flour.  Plain- 
tiffs were  indorsees  of  a  bill  of  lading  of  the  goods,  which 
were  held  by  the  defendant  as  freight  agent  of  the  I.C.R. 
at  Truro.  The  action  was  begun  and  the  goods  were  re- 
plevied  and  the  writ  was  served  on  9th  April,  1881.  A 
default  was  marked  in  25th  April,  1881.  On  10th  Sept., 
1881,  plaintiffs'  attorney  issued  a  writ  of  inquiry,  under 
which  damages  were  assessed  under  R.S.N.S.  (4  Ser.)  c.  94, 
s.  56.  An  order  nisi  to  remove  the  default  and  let  in 
defendant  to  defend  was  taken  out,  on  llth  October,  1881, 
and  discharged  with  costs.  The  judgment  being  affirmed  on 
appeal  (4  Russ.  &  Geld.  168).  R.S.N.S.  (4  spr.)  c.  94,  s.  75, 
enacts  that  it  shall  be  lawful  for  the  court  or  a  judge  at 
any  time  within  one  year  after  final  judgment,  to  let  in 
defendant  to  defend  upon  application  supported  by  satis- 
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s.  35.  factory  affidavits  accounting    for    his    non-appearance,  and 

~~~~  disclosing  a  defence  upon  the  merits,  etc.    Held,  that  if  the 

Jurisdiction  Judgment  appealed  from  was  a  final  judgment  within  the 

Practice  meaning   of   section   3   of  the  Supreme   Court  Amendment 

and  Pro-  Act  of  1879,  that  the  matter  was    one    of    procedure  and 

cedureof  entirely  within  the  discretion  of  the  court  below,  and  this 

DWl  Court  would  not  interfere.     Appeal  dismissed  with  costs, 

Dawsori  v.  Union  Bank,  Gout.  Dig.  125  (17  Feb.,  1885). 

Defendant  applied  by  motion  for  permission  to  file  new 
pleas,  which  was  refused  by  the  Superior  Court  on  account 
of  insufficiency  of  the  affidavit  in  support  thereof,  and, 
therefore,  defendant  served  notice  of  intention  to  appeal 
from  this  interlocutory  judgment  to  the  Court  of  Queen's 
Bench.  Nptwith<standing  ttiifa  notice  plaintiff  imoved  for 
and  obtained  judgment  in  the  Superior  Court  and  this 
judgment  was  affirmed  by  the  Court  of  Queen's  Bench.  On 
appeal  to  the  Supreme  Court  of  Canada,  Held,  per  Ritchie, 
C.J.,  and  Strong  and  Taschereau,  JJ.,  that  on  a  question  of 
procedure  an  appellate  /court  should  not  interfere.  Per 
Fournier  and  Henry,  JJ.,  that  the  affidavit  filed  by  the 
appellant  in  support  of  his  amended  plea  was  insufficient, 
not  being  sufficiently  positive  and  precise.  Per  Taschereau, 
J.,  only  a  rule  for  leave  to  appeal  would  have  the  effect  of 
staying  proceedings,  not  a  mere  service  of  a  motion  for  leave 
to  appeal.  Appeal  dismissed  with  costs. 

Scammell  v.  James,  16  Can.  S.C.R.  593. 

On  application  to  a  judge  in  Chambers  an  order  was 
made  in  capias  proceedings  for  the  discharge  of  the  bail  on 
account  of  delay  in  entering  up  judgment  and  the  full  Court 
refused  to  set  aside  siuch  order.  Held,  that  an  appeal  would 
not  lie  as  the  matter  was  simply  one  of  practice  in  the  dis- 
cretion of  the  court  below. 

Baker  v.  La  Societe  de   Construction  Metropolitaine,   22   S.C.R. 

364. 

In  their  declaration  the  plaintiffs  alleged  that  the  defend- 
ants had  been  in  possession  of  certain  property  sdnce  9th 
May,  1876,  and  after  the  enquete  they  moved  the  court  to 
amend  the  declaration  by  substituting  for  the  "9th  May, 
1876,"  the  words  "1st  Dec.,  1886."  The  motion  was  refused 
by  the  Superior  Court,  which  held  that  the  admission 
amounted  to  a  judicial  avowal  from  which  they  could  not 
recede,  and  this  decision  was  affirmed  by  the  Court  of  Queen 's 
Bench. 
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On  appeal  to  the  Supreme  Court,  it  was  held,  reversing  S.  35. 
the  judgment  of  the  court  below,  Fournier,  J.,   dissenting,       ~~~~~ 
that  the  motion  should  have  been  allowed  by  the  Superior  jurisdiction 
Court,  so  as  to  make  the  allegation  of  possession  conform  Practice 
with  the  facts  as  disclosed  by  the  evidence.    Art.  1245  C.C.  and  Pro- 
cedure of 

Terrier  v.  Trepannier,  24  Can.  S.C.R.  86.  Court  below- 

In  this  case  the  appellants  took  exception  in  limine  to  an 
amendment  made  by  leave  of  the  court  below,  whereby  they 
were  sued  in  a  different  capacity  from  that  set  up  in  the 
writ.  The  Court  said:  ''The  amendment  in  question  con- 
sisted in  adding  them  to  the  case  in  their  quality  of  trus- 
tees. Their  objection  to  this  proceeding  cannot  prevail.  It 
rests  upon  a  mere  question  of  procedure  and  upon  such 
questions  the  decisions  of  the  provincial  courts  according 
to  a  well-established  jurisprudence  of  this  court  cannot  be 
interfered  with  except  under  special  circumstances,  none  of 
which  appear  in  this  case.  The  Court  of  Queen's  Bench  has 
sanctioned  the  act  of  the  Superior  Court  in  the  matter  and 
we  cannot  be  asked  to  reverse  the  concurrent  decisions  of  the 
two  courts  on  a  question  of  this  nature  even  were  we  inclined 
to  doubt  its  legality. " 

Arpin  v.  The  Merchants  Bank,  24  Can.  S.C.R.  142. 

An  opposition  filed  to  a  sale  of  lands  was  dismissed.  A 
writ  of  venditioni  exponas  was  issued  by  the  Superior  Court 
in  the  District  of  Montreal.  The  appellant  contended  it 
should  have  issued  in  the  District  of  Iberville.  The  writ 
was  upheld  by  the  Superior  Court  and  affirmed  by  the  Court 
of  Queen's  Bench.  The  Court  declined  to  interfere  on  a 
point  of  practice  and  dismissed  the  appeal. 

Bradshaw  v.  Foreign  Mission  Board,  24  Can.  S.C.R.  351. 

53  V.  c.  4,  s.  85  (N.B.),  provides  that  in  an  equity  suit 
either  party  may  apply  for  a  new  trial  to  the  judge  before 
whom  the  trial  was  had.  In  this  case  the  trial  was  had 
before  Mr.  Justice  Palmer  who  had  resigned  from  the  Bench. 
An  application  to  the  then  present  Judge  in  Equity,  Mr. 
Justice  Barker,  for  a  new  trial  was  refused  by  him  on  the 
ground  that  he  had  no  jurisdiction  under  the  statute  and 
his  judgment  was  affirmed  by  the  full  Court.  The  Supreme 
Court  reversed  this  judgment  on  appeal ;  Taschereau,  J.,  dis- 
senting, was  of  opinion,  following  the  preceding  case,  that 
the  matter  was  one  of  practice  and  procedure  and  the  Court 
should  not  interfere. 
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S.  35.  Lamb  v.  Armstrong,  27  Can.  S.C.R.  309. 

Appellate  Held,  that  although  the  jurisprudence  of  the  Court  is  not 

Jurisdiction,  to  entertain  appeals  on  questions  of  practice  and  procedure, 
Practice  yet  questions  of  practice  cannot  be  ignored  by  the  Supreme 
and  Pro-  Court  where  their  decision  involves  the  substantial  rights 
C\mrtebelow  of  the  litigants,  or  sanctions  a  great  injustice. 

Eastern  Townships  Bank  v.  Swan,  29  Can.  S.C.R.  193. 

When  a  grave  injustice  has  been  inflicted  upon  a  party 
to  a  suit  the  Supreme  Court  will  interfere  for  the  purpose 
of  granting  appropriate  relief,  although  the  question 
involved  upon  the  appeal  may  be  one  of  mere  local  practice 
only. 

Dueber  Watch  Case  Co.  v.  Taggart,  Cout.  Dig.  127,  24th  April, 

1900. 

It  was  held  that  the  Supreme  Court  of  Canada  will  not 
entertain  an  appeal  from  an  order  made  upon  a  motion  in  a 
practice  matter  in  the  appellate  court  below. 

Home  Life  v.  Randall,  30  Can.  S.C.R.  97. 

Under  the  Ontario  Judicature  Act,  the  performance  of 
conditions  precedent  to  a  right  of  action  must  still  be  alleged 
and  proved  by  the  plaintiff. 

Price  v.  Fraser,  31  Can.  S.C.R.  505. 

The  defendant  died  between  the  hearing  of  the  ease  and 
rendering  of  judgment,  and  his  solicitor  by  inadvertence 
inscribed  the  case  in  review  in  the  name  of  deceased  defend- 
ant, but  the  court  in  review  allowed  an  amendment  sub- 
stituting the  names  of  his  executors  for  the  defendant  and 
gave  judgment  in  their  favour.  The  Court  of  King's  Bench 
reversed  the  court  in  review  holding  that  the  latter  court 
had  no  jurisdiction  to  allow  the  amendment.  On  appeal  to 
the  Supreme  Court  it  was  held  that  although  only  a  question 
of  procedure  was  involved,  it  injuriously  affected  one  of  the 
parties  and  the  Supreme  Court  would  interfere.  The  appeal 
was  allowed  and  the  action  remitted  to  the  court  below  to  be 
heard  on  the  merits. 

Currie  v.  Currie,  24  Can.  S.C.R.  712.    6th  May,  1895. 

An  action  for  annulment  of  a  will,  the  execution  of 
which  was  procured  when,  as  alleged,  the  testator  was  not 
capable  of  making  it,  it  was  dismissed  because  all  necessary 
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parties  had  not   been   summoned.      The    Court   of   Queen's s-  35- 
Bench  (Q.R.  3  Q.B.  552)  reversed  this  decision,  and  holding  A   ~^te 
that  the  execution  of  the  will  had  been  procured  by  undue  jurisdiction, 
influence,  annulled  it.  Practice 

The  Supreme  Court  of  Canada,  affirmed  the  decision  of  and  Pro- 
the  Court  of  Queen's  Bench,  as  to  parties,  holding  that  the^edurre *** 
Superior    Court   should  itself   have   summoned   the   parties 
deemed  necessary.     It  also  affirmed  the  judgment  as  to  the 
will  on  the  ground  that  the  onus  was  on  the  party  procuring 
the  execution  to  prove  capacity,  and  that  he  had  not  only 
failed  to  do  so,  but  the  evidence  was  overwhelming  against 
him.     The  appeal  was  dismissed  with  costs. 

Higgins  v.  Stephens,  32  Can.  S.C.R.  132. 

The  judgment  appealed  from  held  that  in  an  action  pro 
socio,  it  was  sufficient  for  the  plaintiff  in  his  statement  of 
claim  to  allege  facts  that  would  justify  inquiry  into  all  the 
affairs  of  the  partnership  and  for  the  liquidation  of  the 
same,  without  producing  full  and  regular  accounts  of  the 
partnership  affairs.  Held,  that  the  appeal  involved  merely 
a  question  of  procedure  in  a  matter  where  the  appellant  had 
suffered  no  wrong  and,  therefore,  that  the  appeal  should  be 
dismissed. 

Gibson  v.  Nelson,  Cout.  Dig.  127.     9th  Dec.,  1902. 

The  Supreme  Court  of  Canada  refused  to  interfere  with 
the  decision  of  the  provincial  court  on  matters  of  procedure, 
but,  under  the  special  circumstances  of  the  case,  the  appeal 
was  dismissed  without  costs. 

Toronto  Rly.  Co.  v.  Balfour,  32  Can.  S.C.R.  239. 

Held,  that  the  Supreme  Court  would  not  interfere  with 
a  decision  of  the  Court  of  Appeal  that  the  verdict  of  the 
jury  should  be  deemed  general  and  not  special,  it  being  a 
matter  purely  of  procedure. 

Finnie  v.  City  of  Montreal,  32  Can.  S.C.R.  335. 

In  this  case  the  Supreme  Court  refused  to  interfere  with 
the  action  of  the  courts  below  in  a  matter  of  procedure  where 
no  injustice  was  suffered,  although  there  were  irregularities 
in  the  pleadings  which  brought  before  the  Court  a  different 
issue  from  what  was  the  real  matter  in  controversy. 
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S.  35.  Williams  v.  Leonard,  26  Can.  S.C.R.  406. 

Appellate  ^he  question  in  issue  in  this  case  was  the  possession  of  a 

Jurisdiction,  certain  chattel.    The  plaintiff  made  title  as  well  by  a  chattel 
Practice        mortgage   as  by  purchase    from    the    manufacturer.       The 
and  Pro-       defendants  simply  claimed  to  be  a  bond  fide  purchaser  for 
C^urtbelow   value>  and  did  not  attack  in  their  plea  the  validity  of  the 
chattel  mortgage.     At  the  trial  the  defendants  applied  to 
amend  by  alleging  that  the  chattel  mortgage  was  void  under 
a  section  of  the  Bills  of  Sale  Act,  but  the  amendment  was 
refused.    On  appeal  the  Divisional  Court  allowed  the  amend- 
ment and    their  judgment    was    affirmed  by    the    Court  of 
Appeal.     On  appeal  to  the  Supreme  Court  it  was  held  that 
the  order  granting  leave  to  amend  would  not  be  interfered 
with  whatever  opinion  the  Court  might  have  as  to  the  pro- 
priety of  amendment,  such  an  order  being  a  matter  of  pro- 
cedure within  the  discretion  of  the  court  below. 

Hamilton  Brass  Mfg.  Co.  v.  Barr  Cash  &  Package  Carrier  Co.,  38 
Can.  S.C.R.  216. 

By  agreement  between  them  the  Hamilton  Brass  Mfg. 
Co.  was  appointed  agent  of  the  Barr  Cash  Co.  for  sale  and 
lease  of  the  carriers  in  Canada  at  a  price  named  for  manu- 
facture; net  profits  to  be  equally  divided  and  quarterly 
returns  to  be  furnished,  either  party  having  liberty  to  annul 
the  contract  for  non-fulfilment  of  conditions.  The  agree- 
ment was  in  force  for  three  years  when  the  Barr  Co.  sued 
for  an  account,  alleging  failure  to  make  proper  returns  and 
payments. 

On  a  reference  to  the  Master  the  taking  of  the  accounts 
was  brought  down  to  a  time  at  which  defendants  claimed 
that  the  contract  was  terminated  by  notice.  The  Court  of 
Appeal  ordered  that  they  should  be  taken  down  to  the  date 
of  the  Master's  report. 

Held,  that  this  was  a  matter  of  practice  and  procedure 
as  to  which  the  Supreme  Court  would  not  entertain  an 
appeal. 

Macllreith  v.  Hart,  (Nov.  26,  1907),  39  Can.  S.C.R.  657. 

The  plaintiff,  claiming  on  behalf  of  himself  and  all  other 
ratepayers  of  Halifax  sued  the  Mayor  and  Engineer  of  Hali- 
fax and  the  city  that  the  Mayor  and  Engineer  should  repay 
to  the  city  certain  moneys  paid  to  them  illegally  to  cover 
their  expenses  attending  a  convention  of  Canadian  muni- 
cipalities at  Winnipeg.  The  plaintiff  succeeded  in  the  courts 
below.  The  Legislature  of  Nova  Scotia,  after  judgment  in 
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favor  of  plaintiff,  by  6  Edw.  VII.,  c.  61,  s.  17,  validated  the  S.  35. 
payment  to  the  Mayor  and  Engineer,  and  authorized  the 
city  of  Halifax  to  pay,  if  it  saw  fit,  "any  sums  for  principal,  jSSSon 
interest  and  costs  incurred  by  the  defendants  in  this  action  practice 
in  the  event  of  judgment  being  finally  recovered  by  the  plain-  and   Pro- 
tiff.     On  the  16th  May,  1907,  the  Halifax  Council  passed  a  c^ure  of 
resolution  approving  and  adopting  a  report  of  a  committee Court 
of  the  Council  which  recommended  that  the  city  solicitor  be 
instructed  to  appeal  this  case  to  the  Supreme  Court  of  Can- 
ada.    These  facts  being    brought  to    the    attention  of    the 
Supreme  Court  of  Canada  on  affidavits  at  the  hearing  counsel 
for  respondent  took  a  preliminary  objection  that  the  appeal 
should  not  be  heard  asi  only  a  question  of  costs  was  involved. 
After  argument  the  Court  directed  the  appeal  to  be  heard 
on  the  merits. 

Green  v.  George,  42  Can.  S.C.R.  219. 

Writ  issued  endorsed  to  recover  the  price  of  goods  sold 
and  delivered  amounting  to  $2,384.  A  default  judgment  for 
non-appearance  was  entered  up.  Plaintiff  having  died, 
action  was  revived  and  leave  given  to  issue  execution.  Order 
made  appointing  Sheriff  of  Nipissing  receiver  to  collect  the 
money  coming  to  defendant  in  respect  of  his  interest  in  cer- 
tain lands.  Subsequently  motion  made  to  set  aside  writ  of 
execution.  Receiving  order  and  order  of  Revivor  and  the 
judgment  on  ground  that  writ  of  summons  was  never  served ; 
judgment  never  signed;  judgment  obtained  by  misrepre- 
sentation as  to  service  of  writ,  etc.  On  this  motion  the 
Master  in  Chambers  directed  an  issue  to  be  tried  in  which 
Green  should  be  plaintiff  and  administratrix  of  George 
defendant,  and  the  issue  to  be  whether  the  plaintiff  was 
entitled  to  have  the  alleged  judgment  set  aside  and  vacated. 
Issue  was  tried,  when  trial  judge  held  the  writ  of  summons 
was  personally  served  on  defendant,  but  also  held  that  plain- 
tiff was  entitled  to  have  the  judgment  set  aside  and  vacated 
upon  certain  terms  and  conditions,  and  in  default  of  accep- 
tance of  such  terms  judgment  should  be  entered  for  the 
defendant  with  costs.  From  this  judgment  an  appeal  was 
taken  by  the  defendant  to  the  Divisional  Court  against  the 
terms  imposed,  which  was  dismissed,  as  also  was  a  further 
appeal  to  the  Court  of  Appeal. 

The  Divisional  Court  held  there  was  question  as  to  the 
propriety  of  the  Master  directing  the  issue  in  the  first  place, 
but  his  order  had  not  been  appealed  against;  also  dealt  at 
length  with  the  question  as  to  whether  a  final  judgment  coulc 
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s-  35.  be  entered  or  not,  and  whether  the  judgment  entered  was  a 

A  "eiiate      nuHity  or  not,  a  question  of  practice  and  procedure. 
Jurisdiction.        The  Judgment  of  the  Court  of  Appeal  saysi  that  at  the 
Costs  below,  trial  the  plaintiff  took  the  objection  not  set  up  in  the  notice 
of  motion,  that  the  writ  had  not  been  specially  endorsed  so 
as  to  entitle  plaintiff  to  sign  judgment  on  default  of  appear- 
ance. 

On  these  facts  respondent  moved  to  quash  and  judgment 
was  pronounced  dismissing  the  appeal  with  costs  on  the 
ground  that,  although  having  jurisdiction,  the  matter  was 
one  of  practice  and  procedure  of  the  courts  below  in  which 
no  substantial  injustice  has  been  done  to  the  appellant. 

Emperor  of  Russia  v.  Proskouriakoff,  42  Can.  S.C.R.  226. 

Appeal  from  judgments  of  the  Court  of  Appeal  for  Mani- 
toba, 18  Man.  E.  56,  affirming  by  equal  division  of  opinion 
the  judgment  of  Mathers,  J.,  18  Man.  R.  at  p.  59,  setting 
aside  two  orders  of  the  Referee  in  Chambers,  one  for  an  attach- 
ment and  the  other  for  substitutional  service  of  the  statement 
of  claim. 

After  the  judgment  of  the  Court  of  Appeal,  Richards, 
J.A.,  in  Chambers,  made  an  order  consolidating  the  two 
appeals  to  the  Supreme  Court  of  Canada  (18  Man.  R.  143). 

Motion  on  behalf  of  the  respondent  was  made  to  quash 
the  appeal  for  want  of  jurisdiction.  After  hearing  counsel 
for  the  parties  the  court  reserved  judgment,  and,  upon  a 
subsequent  day,  the  motion  was  granted  and  the  appeal  was 
quashed  with  costs. 

The  judgment  of  the  court  was  delivered  by  the  Chief 
Justice : 

"This  is  an  appeal  involving  the  consideration  of  ques- 
tions of  practice  and  procedure  and  this  court  has  invariably 
refused  to  interfere  in  such  cases.  See  Williams  v.  Leonard, 
(26  Can.  S.C.R,  406),  per  Strong,  C.J.,  at  page  410;  and 
Green  v.  George,  (42  Can.  S.C.R.  219),  decided  by  this  court 
on  the  1.3th  of  November,  1907. 

"The  motion  is  granted  with  costs."  Vide  Cass  v. 
Couture,  supra,  p.  36. 

(/)  Although  having  an  appellate  jurisdiction  the 
Supreme  Court  will  not  exercise  it  in  matters  of  costs  except 
under  special  circumstances. 

O'Donohoe  y.  Beatty,  19  Can.  S.C.R.  356. 

In  an  appeal  from  a  judgment  of  the  Court  of  Appeal  for 
Ontario  arising  out  of  the  taxation  of  a  solicitor's  bill  of 
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costs,  the  Court  expressed  doubt  if  a  matter  of  this  kind  s-  35. 
relating  to  practice  and  procedure  of  the  High  Court  was      ~~ 
a  proper  subject  of  appeal  to  the  Supreme  Court.  Jurisdiction. 

Costs  below. 
Moir  v.  Huntingdon,  19  Can.  S.C.E.  363. 

A  by-law  the  validity  of  which  was  in  question  having 
been  repealed  after  its  legality  had  been  upheld  by  the  Court 
of  Queen 's  Bench  so  that  a  question  of  costs  only  was  involved 
in  the  appeal,  the  Court  dismissed  the  appeal  with  costs. 

McGugan  v.  McGugan,  21  Can.  S.C.R.  267. 

By  R.S.O.  (1887),  c.  147,  s.  42,  any  person  not  charge- 
able as  the  principal  party  who  is  liable  to  pay  or  has  paid 
a  solicitor's  bill  of  costs  may  apply  to  a  judge  of  the  High 
Court  or  of  the  County  Court  for  an  order  of  taxation.  In 
an  action  against  school  trustees,  a  ratepayer  of  the  district 
applied  to  a  judge  of  the  High  Court  for  an  order  under 
this  section  to  tax  the  bill  of  the  solicitor  of  the  plaintiff, 
who  had  recovered  judgment.  The  application  was  refused, 
but  on  appeal  to  the  Divisional  Court,  this  judgment  was 
reversed  (21  O.K.  289).  There  was  no  appeal  as  of  right 
from  the  latter  decision,  but  on  leave  to  appeal  being  granted 
it  was  reversed  and  the  original  judgment  restored  (19  Ont. 
App.  R.  56).  Held,  per  Ritchie,  C.J.,  and  Strong  and 
Gwynne,  JJ.,  that  assuming  the  Court  had  jurisdiction  to 
entertain  the  appeal,  the  subject  matter  being  one  of  taxa- 
tion of  costs,  this  Court  should  not  interfere  with  the  deci- 
sion of  the  provincial  courts  which  are  the  most  competent 
tribunals  to  deal  with  such  matters.  Per  Ritchie,  C.J.,  and 
Patterson,  J.,  that  a  ratepayer  is  not  entitled  to  an  order 
for  taxation  under  said  section.  Held,  per  Taschereau,  J., 
that  the  Court  had  no  jurisdiction  to  entertain  the  appeal, 
as  the  judgment  appealed  from  was  not  a  final  judgment 
within  the  meaning  of  the  Supreme  Court  Act;  the  matter 
was  one  in  the  discretion  of  the  courts  below  and  the  pro- 
ceedings did  not  originate  in  a  superior  court. 

Cowan  v.  Evans,  22  Can.  S.C.R.  328. 

The  plaintiff  claimed  to  have  a  building  contract  for 
$1,900  rescinded,  damages  $1,000  and  material  $545.  The 
Superior  Court  dismissed  claim  for  damages  from  which 
plaintiff  did  not  appeal,  but  acquiesced,  and  reserved  to 
plaintiff  his  rights  to  the  building  material.  Since  the  insti- 
tution of  the  action  the  building  in  question  had  been  com- 
pleted, so  that  there  was  no  question  before  the  Supreme 
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S.  35.  Court  of  annulling  the  contract,  the  only  question  being 

one  of  costs  and  $545  for  bricks  for  which  the  judgment  of 

turisd^tion  the  Court  of  Queen's  Bench  reserved  the  appellant's  recourse. 

Costs  below.  On  these  facts,  a  motion  to  quash  an  appeal  to  the  Supreme 
Court  was  granted. 

McKay  v.  Hinchinbrooke,  24  Can.  S.C.R.  55. 

This  was  an  action  brought  to  have  the  valuation  roll 
of  a  municipality  which  had  been  duly  homologated  set 
aside  because  the  valuators  had  been  illegally  appointed. 
The  Superior  Court  maintained  the  action  which  was 
reversed  by  the  Court  of  Queen's  Bench.  Held,  that  the 
Court  had  no  jurisdiction  to  hear  the  appeal  as  the  case 
did  not  fall  under  section  39,  infra,  and  that  it  was  not  a 
proceeding  to  annul  a  by-law.  It  was  also  held  that  the 
matter  in  dispute  was  only  one  of  costs  and  on  that  ground 
should  be  dismissed. 

Archbald  v.  Delisle,  25  Can.  S.C.R.  1. 
Baker  v.  Delisle,  25  Can.  S.C.R.  1. 

One  Cotte  was  the  bookkeeper  for  two  estates  represented 
in  the  action  by  the  plaintiffs  Archbald,  and  the  defendants 
Delisle,  respectively.  The  bookeeper  having  defaulted  the 
plaintiff  brought  an  action  to  obtain  contributions  from  the 
defendants  towards  the  loss  sustained  by  them  by  the  defal- 
cation. The  defendants  besides  pleading  to  the  principal 
action,  brought  an  action  in  warranty  against  the  estate 
represented  by  Baker.  The  judgment  below  dismissed  the 
principal  action  and  in  the  proceedings  in  warranty  held 
that  the  defendants  were  rightly  sued  and  maintained  that 
action,  but  concludes  that  as  the  principal  action  had  been 
dismissed  the  court  could  only  condemn  the  defendants  to 
the  costs  of  the  action.  The  defendants  in  both  actions 
appealed  to  the  Supreme  Court  and  the  respondent  in  war- 
ranty action  moved  to  quash  the  appeal  on  the  ground  that 
this  was  only  an  appeal  as  to  costs.  The  motion  was  rejected, 
the  Court  holding  that  the  case  was  distinguishable  from 
Moir  v.  Huntingdon,  19  Can.  S.C.R,  363;  McKay  v.  Hinchin- 
brooke,  24  Can.  S.C.R.  55,  as  here  the  plaintiffs  in  the 
original  action  were  appealing  to  the  Supreme  Court,  and 
if  they  succeeded  and  the  defendants  in  warranty  had  not 
appealed,  the  judgment  of  the  court  below  against  them 
being  res  judicata,  they  were  exposed  to  the  risk  of  suffering 
from  the  consequences  of  the  judgment  which  declared  them 
to  be  warrantors  of  the  plaintiffs  in  warranty  and  were  con- 
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sequently  entitled  to  be  heard  upon  their  appeal  asking  to  s-  35- 
be  relieved  from  that  judgment. 

''This  case  falls  under  the  rule  laid  down  in  the  Privy 
Council  in  Teo  v.  Tafom  (L.R.  3  P.O.  696),  viz.,  although  Costs  below. 
an  appeal  will  not  lie  in  respect  of  costs  only,  yet  when  there 
has  been  a  mistake  upon  some  matter  of  law  which  governs 
or  affects  the  costs,  the  party  prejudiced  is  entitled  to  have 
the  benefit  of  correction  by  appeal.  The  rule  is  also 
expressed  thus  by  Lord  Brougham  in  Inglis  v.  Mansfield  (3 
Cl.  &  F.  371).  "In  the  House  of  Lords,  as  well  as  in  the 
Privy  Council  and  Court  of  Chancery,  you  cannot  appeal  for 
costs  alone,  but  you  can  bring  an  appeal  on  the  merits,  and 
if  that  is  not  a  colourable  ground  of  appeal  for  the  purpose 
of  introducing  the  question  of  costs,  the  Court  of  Keview 
will  treat  that  not  as  an  appeal  for  costs,  but  will  consider 
the  question  of  costs  as  fairly  raised." 

Smith  v.  St.  John  City  Railway,  28  Can.  S.O.R.  603. 

Held,  that  it  is  only  in  extreme  cases  where  some  funda- 
mental principle  of  justice  has  been  ignored  or  where  some 
grossi  error  appears  that  this  Court  will  interfere  with  the 
discretion  of  the  provincial  court  in  awarding  or  withholding 
costs. 

Schlomann  v.  Dowker,  30  Can.  S.C.R.  323. 

In  this  case  there  was  acquiescement  by  the  appellant  in 
the  judgment  sought  to  be  appealed  from.  Held,  that  there 
being  nothing  but  a  question  of  costs  involved  in  the  appeal, 
the  Court  would  decline  to  entertain  jurisdiction  though 
no;t  incompetent  to  do  so,  and  that  a  motion  to  quash  the 
appeal  was  the  proper  procedure  in  such  a  case. 

Angers  v.  Duggan,  February  19th,  1907.     (Not  reported.) 

This  appeal  was  quashed  on  the  ground  that  since  the 
judgment  against  the  appellant  in  the  Superior  Court,  his 
interest  in  the  lands  in  question  under  a  deed  of  sale  a 
remere  had  ceased,  by  payment  and  by  a  deed  of  retrocession, 
executed  by  him  to  the  party  entitled  to  redeem.  It  was 
further  held  that,  following  Schlomann  v.  Dowker,  30  Can. 
S.C.R.  323,  a  motion  to  quash  was  a  convenient  way  of 
disposing  of  the  appeal  before  further  costs  had  been 
incurred. 

Hartley  v.  Carson,  20  Can.  S.C.R.  634. 

An  appeal  from  the  judgment  of  the  Supreme  Court  of 
Canada  in  this  case  to  the  Judicial  Committee  of  the  Privy 
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Council  was  dismissed  without  consideration  of  the  merits 
A    ellate      °^  ^e  case'  on  ^  aPPearin£  that  the  appellant  had  parted 
Jurisdiction.  w^h  his  interest  in  the  property  in  question. 
Costs  below. 

King  v.  Buchanan,  February  21,  1910,   (not  reported). 

A  motion  to  quash  for  wrant  of  jurisdiction  was  made  on 
the  grounds  that  the  case  was  a  criminal  one:  that  the  rules 
applicable  made  by  judges  of  Nova  Scotia  were  under  their 
powers  to  make  rules  in  criminal  cases.  It  also  was  con- 
tended the  order  made  was  a  discretionary  one;  that 
the  period  of  office  of  defendants  had  expired,  and  therefore 
only  a  question  of  costs  was.  involved  in  which  there  was  no 
appeal.  The  Court  held,  there  being  only  costs  involved,  it 
would  not  hear  the  appeal. 

Delta  v.  Vancouver  Ely.  Co.,  Oct.  llth,  1909.     (Not  reported.) 

In  this  case  the  court  having  withdrawn  from  the  Bench 
to  consider  whether  more  than  a  question  of  costs  was 
involved,  subsequently  pronounced  judgment  in  the  terms  of 
Archibald  v.  Delisle,  25  Can.  S.C.R,  at  p.  14,  as  follows : 

"The  case  is  quite  distinguishable  from  those  of  Moir  v. 
Huntingdon,  19  Can.  S.C.R,  363;  and  McKay  v.  The  Town- 
ship of  Hinchinbrooke,  (24  Can.  S.C.R.  55) .  What  we  held 
in  those  cases  was  that  where  the  state  of  facts  upon  which  a 
litigation  went  through  the  lower  courts  has  ceased  to  exist, 
so  that  the  party  appealing  has  no  actual  interest  whatsoever 
upon  the  appeal,  but  an  interest  as  to  costs,  and  where  the 
judgment  upon  the  appeal,  whatever  it  may  be,  cannot  be 
executed  or  have  any  effect  between  the  parties  except  as  to 
costs,  this  court  will  not  decide  abstract  propositions  of  law 
merely  to  determine  the  liability  as  to  costs." 

McLean,  Hope  &  Co.  v.  North  Pacific  Lumber  Co.,  Oat.  14,  1910. 
(Not  reported.) 

In  an  oral  judgment  the  Chief  Justice  says  the  appeal  is 
quashed  because  the  Court's  judgment  would  be  purely 
academic  as  no  order  it  could  make  in  these  proceedings  for 
prohibition  would  be  effective. 

Beauchemin  v,  Armstrong,  34  Can.  S.C.R.  285. 

Where  the  Court  of  King's  Bench  affirmed  the  judgment 
of  the  Superior  Court  dismissing  the  action  but  varied  it  by 
ordering  the  defendant  to  pay  a  portion  of  the  costs : — 

It  was  held,  that,  though  $2,217  was  demanded  by  the 
action,  the  defendant  had  no  appeal  to  the  Supreme  Court 
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of  Canada  as  the  amount  of  the  costs  which  he  was  ordered  s-  35- 
to  pay  was  less  than  $2,000.    Allan  v.  Pratt,  (13  App.  Cas. 
780),  andMoneUe  v.  Lefebvre,  (16  Can.  S.C.R.  387)  followed. 

Key. 
Key  for  determining  jurisdiction  of  the  Court. 

Sections  36  to  49,  both  inclusive,  set  out  in  detail  the 
jurisdiction  of  the  Supreme  Court  in  appeals  from  the  var- 
ious provinces  of  Canada.  The  Court  having  a  Limited 
jurisdiction,  and  its  extent  not  being  the  same  in  all  the 
provinces,  difficulty  is  occasionally  found  in  determining 
whether  or  not  an  appeal  lies  in  a  particular  case.  For  the 
purpose  of  facilitating  the  determination  of  this  question, 
the  following  key  has  been  prepared.  The  key  is  applied  as 
follows : — 

If  the  appeal  is  not  eliminated  by  the  preliminary  excep- 
tions enumerated  in  the  notes  to  the  preceding  section,  the 
first  inquiry  will  be,  Is  the  judgment  final  or  not?  If  in 
doubt  as  to  whether  the  judgment  is  final  or  interlocutory, 
ride,  supra,  p.  9.  If  this  question  is  answered  in  the  nega- 
tive, the  practitioner  will  proceed  to  B  and  its  subdivisions. 

If  the  answer  is  in  the  affirmative,  he  will  proceed  to 
sub-divisdon  I.  of  A.  and  inquire,  Is  it  an  appeal  from  the 
highest  court  of  final  resort?  For  the  courts  of  final  resort 
in  each  province,  vide,  p.  97,  infra.  If  the  answer  to  this 
latter  inquiry  is  in  the  negative,  he  will  drop  to  II.  and  its 
sub-divisions.  1 

If  the  answer  is  in  the  afirmative,  he  will  proceed  to  the 
next  sub-division  (1)  and  inquire,  Was  the  court  of  original 
jurisdiction  a  superior  court?  The  courts  of  superior  juris- 
diction in  en.ch  province  are  sot  out  p.  100,  infra.  If  the 
answer  to  this  inquiry  is  in  the  negative  he  will  proceed  to 
(2)  and  apply  its  sub-divisions  to  the  case  in  hand. 

If  the  answer  to  the  latter  inquiry  is  in  the  affirmative 
there  only  remains  to  consider  whether  or  not,  in  the  par- 
ticular province  from  which  the  appeal  is  taken,  the  case 
falls  within  any  of  the  sub-divisions  of  (1). 

The  key  does  not  include  election  appeals,  appeals  from 
the  Exchequer  Court  or  under  the  Winding-tip  Act,  or 
appeals  provided  for  by  special  statutes.  In  all  such  cases 
the  statute  conferring  jurisdiction  must  be  looked  at. 

With  respect  to  appeals  under  sections  39  and  49,  infra, 
vide  notes  to  these  sections. 
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S.  35 


Appellate  Except  where  tJhe  judgement  is  made  in  the  exercise  of  the 
Jurisdiction  Judicial  discretion  of  the  Court  below,  or  is  a  case  wherein  the 
j£e  r  '  Supreme  Court,  although  having  jurisdiction,  will  refuse  to 

exercise  it  because  the  matter  in  dispute  involves  only  the  prac- 
tice and  procedure  of  the  court  below,  or  only  relates  to  costs, 
or  the  Court  below  is  curia  designata  by  statute,  or  consent  of 
parties,  an  appeal  lies  to  the  Supreme  Court  of  Canada  in  civil 
cases  from 

A.  Final  judgments 

I.  Of  the  highest  Court  of  final  resort. 

(1)  Where  the  court  of  orignal  jurisdiction  is  a  superior 
court,   and 

In  Quebec 

(a)  Involves  the   question   of  the   validity   of   an   Act   of   the 
Parliament   of    Canada,    or   of   the   legislature    of   any   of  the 
Provinces  of   Canada,    or  of   an   ordinance  or  Act  of  any   of 
the    councils    or    legislative    bodies    of    any    of    the    territories 
or    districts    of  Canada;    or 

(b)  Relates  to  any  fee  of  office,  duty,   rent,  revenue,   or  any 
sum    of   money    payable    to    His  Majesty,    or   to    any    title    to 
lands    or    tenements,    annual    rents     and     other     matters     or 
things  where  rights   in  future  might  be  bound;    or 

(c)  Amounts  to  the  sum  or  value  of  two  thousand  dollars. 

In  Ontario 

(a)  The   title   to  real   estate   or    some    interest    therein    is    in 
question ;    or 

(b)  The  validity  of  a  patent  is  affected;    or 

(c)  The  matter  in  controversy  in  the  appeal  exceeds  the  sum 
or  value   of  one  thousand   dollars  exclusive   of  costs;    or 

(d)  The    matter    in    question    relates   to     the     taking     of     an 
annual  or   other  rent,    customary  or  other  duty  or  fee,   or  a 
like    demand   of   a   general   or   public   nature   affecting   future 
rights ;    or 

(e)  Special  leave  of  the  Court  of  Appeal  for   Ontario  or  of 
the    Supreme   Court    of   Canada   to  appeal   to   such   last   men- 
tioned court  is  granted. 

In  the  Yukon  Territory 

(a)  The    matter    in    question  relates    to    the     taking     of     an 
annual  or  other  rent,   customary  or  other  duty  or  fee,   or   a 
like   demand   of   a   public   or   general   nature   affecting   future 
rights;    or 

(b)  The   title    to   real   estate    or    some    interest   therein    is   in 
question ;    or 

(c)  The   validity    of    a   patent   is   affected;    or 

(d)  It    is    a   proceeding    for   or  upon    a   Mandamus,    Froh 
tion    or    Injunction;    or 

(e)  The  matter  in  controversy  amounts  to  the  sum  or  value 
of  two  thousand   dollars  or  upwards. 

In  the  other  Provinces  of  Canada 

No    limitation    with    respect    to    the    amount    involved    or    the 
nature   of  the   action. 

(2)  Where    the  court    of    original    jurisdiction    is   not    a 
superior  court. 

(a)    In  the  Province  of  Quebec  if  the  matter  in   controversy 
involves   a    question   of  or  relates  to    any    fee   of   c   ice,    d 
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rent,   revenue,    sum   of  money   payable   to   His   Majesty,   or  to  g.  35. 

any    title    to    lands    or    tenements,    annual    rents    and    other 

matters   or    things    where   rights   in    future   might    be    bound; 

or  amounts  to  or  exceeds  the  sum  or  value  of  two  thousand  Appellate 

dollars;  Jurisdiction 

(b)  In  the  Province  of  Nova  Scotia,  New  Brunswick,  British 
Columbia    and    Prince    Edward    Island,    if   the    sum    or    vaiuc 
of  the   matter   in   dispute   amounts  to  two   hundred   and   fifty 
dollars  or  upwards,   and  in  which  the  court  of  first  instance 
possesses  concurrent  jurisdiction  with  a  superior  court; 

(c)  In  the  Provinces  of  Alberta  and  Saskatchewan,  by  leave 
of  the  Supreme  Court  of  Canada  or  a  judge  thereof; 

(d)  From   any  judgment    on   appeal   in   a  case  or  proceeding 
instituted  in   any  Court  of  Probate  in   any  Province  of  Can- 
ada  other  than  the   Province   of  Quebec,   unless  the  matter   in 
controversy    does    not    exceed    five    hundred    dollars; 

(e)  In    the    Yukon    Territory    in    the    case    of    any    judgment 
upon    appeal    from    the    Gold    Commissioner. 

II.  Not  of  the  highest  Court  of  final  resort. 

(1)  In  Quebec: 

In  the  Province  of  Quebec  an  app.al  shall  lie  from  any 
judgment  of  the  Superior  Court  in  lie  view  when-  that  Court 
confirms  the  judgment  of  the  court  of  first  instance;  and  its 
judgment  is  not  appealable  to  the  Court  of  King's  Bench; 
but  is  appealable  to  His  Majesty  in  Council. 

(2)  An  appeal  shall   lie   directly   to   the   Supreme   Court 
without  any  intermediate  appeal  being  had  to  any  inter- 
mediate   Court    of    appeal    in    the    Province. 

(a)  From  the  judgment  of  the   Court  of  original  jurisdiction 
by   consent   of   parties. 

(b)  By  leave  of  the  Supreme  Court  or  a  j mitre  thereof  from 
any   judgment    pronounced   by   a   superior    court    of   equity   or 
by    any    judge    of  equity,    or    by    any    superior    court    in    any 
action,    cause,    matter    or    other    judicial    procri  ding    in    the 
nature   of   a    suit    or    proceeding   in   equity,   and — • 

(c)  By  leave  of  the   Supreme   Court   or  a  judge  thereof  from 
the  final  judgment  of  any  .superior  court  of  any  Province  other 
than    the     Province    of     Quebec     in     any    action,     suit,     cause 
matter   or   other   judicial   proceeding   originally   commenced   in 
such  superior  court. 

B.  Interlocutory  judgments 

I.  Of  the  highest  Court  of  final  resort, 

(1)    Court   of   original   jurisdiction  a   superior   Court. 

(a)  Upon   any  motion  to  enter   a   verdict  or  nonsuit  upon   a 
point    reserved    at    the    trial. 

(b)  Upon    any    motion    for   a    new   trial. 

(c)  In   any   action,   suit,    cause,    matter  or   other  judicial  pro- 
ceeding  originally   instituted   in    any    superior   court   of  equity 
in     any     Province     of     Canada     other     than     the    Province     of 
Quebec,    and   from    any   judgment    in    any    action,    suit,    cause, 
matter  or  judicial  proceeding,  in  the  nature  of  a  suit  or  pro- 
cetding    in    equity,      originally     instituted      in     any      superior 
court    in    any    Province   of   Canada    other   than    the    Province 
of     Quebec.      Provided    that,     "in     the     Province    of    Queoec 
the  case  is  one  of  those  covered  by   section   46   and  47,   and 
in    the    Province    of    Ontario    the    case    is    one    of   those    men- 
mentioned    in   section    48,"    and    in    the   Yukon    Territory    the 
case  is  one  of  those  mentioned  in  section  49  of  the  Supreme 
Court    Act. 
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S.  36.  36.  Except  as    hereinafter   otherwise    provided,    an    appeal 

e  *°  the  Supreme  Court  from  any  final  judgment  of  the 
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Jurisdiction,  highest  court  of  final  resort  now  or  hereafter  established  in  any 

province  of  Canada,  whether  such  court  is  a  court  of  appeal  or 
of  original  jurisdiction,  in  cases  in  which  the  court  of  original 
jurisdiction  is  a  superior  court:  Provided  that,  — 

(a)  there  shall  be  no  appeal  from  a  judgment  in  any  case  of 
proceedings  for  or  upon  a  writ  of  habeas  corpus,  certiorari  or 
prohibition  arising  out  of  a  criminal  charge  or  in  any  case;  of  pro- 
ceedings for  or  upon  a  writ  of  habeas  corpus,  arising  out  of  any 
claim  for  extradition  made  under  any  treaty; 

(b)  there  shall  be  no  appeal  in  a  criminal  case  except  as  pro- 
vided in  the  Criminal  Code.     R.S.,  c.  135,  ss.  24  and  31;—  54-55 
V.,  c.  25,  s.  2;—  55-56  V.,  c.  29,  ss.  742  and  750. 

The  expression  "except  as  hereinafter  otherwise  pro- 
vided "  refers  to  the  limitation  placed  upon  appeals  in  the 
Provinces  of  Ontario,  Quebec  and  the  Yukon  Territory  by 
sections  46,  48  and  49,  infra,  and  discretionary  judgments 
provided  for  by  section  45. 

An  appeal  will  lie  to  the  Supreme  Court  from  the  Court 
of  King's  Bench,  appeal  side,  Quebec,  when  that  court  has 
erroneously  held  it  was  without  jurisdiction.  Ckicoutimi  v. 
Price,  39  Can.  S.C.R.  81.  But  no  appeal  will  lie  if  the  court 
below  has  properly  held  that  it  is  without  jurisdiction.  Hull 
Electric  Co.  v.  Clement,  41  Can.  S.C.R.  419. 

The  legislature  of  any  province  may  refuse  an  appeal  to 
the  Court  of  Appeal  or  other  highest  court  of  last  resort  in 
the  province,  and  in  such  a  case  no  appeal  will  lie  to  the 
Supreme  Court  of  Canada.  St.  Cunegonde  v.  Gougeon,  25 
Can.  S.C.R.  83.  But  the  legislature  cannot  limit  appeals  from 
the  Court  of  Appeal  or  other  highest  court  of  last  resort  to 
the  Supreme  Court.  Clarkson  v.  Ryan,  17  Can.  S.C.R.  251  ; 
Halifax  v.  McLaughlin  Carriage  Co.,  39  Can.  S.C.R.  174; 
Day  v.  Crown  Grain  Co.,  39  Can.  S.C.R.  258;  (1908)  A.C. 
504;  C.R.  [1908]  A.C.  150. 

The  first  part  of  s.  36  gives  a  general  appeal  in  every 
province  of  Canada  from  the  final  judgment  of  the  highest 
court  of  final  resort  where  the  court  of  original  jurisdiction 
is  a  superior  court.  This  provision  has  its  immediate  origin 
in  R.S.C.  1886,  c.  135,  ss.  24  (a),  where  it  is  associated  with 
the  provisions  now  contained  in  ss.  38  and  39.  Sec.  24  is  a 
section  which  consolidates  certain  sections  of  the  original 
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Supreme  and  Exchequer  Court  Acts,  38  V.,  c.  11,  and  42  V.,  8.  36. 
c.  39.  24  (a)  is  contained  in  38  V.,  c.  11,  first  part  of  s.  17  • 
24  (&),  (c)  and  (d)  are  reproductions  of  ss.  18,  19  and  20 
of  the  same  act.  24  (e)  is  a  reproduction  of  42  V.,  c.  39,  s.  1 ; 
24  (/)  of  42  V.,  c.  39,  s.  4;  while  24  (g)  is  derived  from  38 
V.,  c.  11,  s.  23. 

24  (a),  if  viewed  irrespective  of  its  origin  is  open  to  the 
construction  that  although  it  gives  a  general  appeal  in  all 
cases,  it  must  be  construed  as  excluding  the  right  of  appeal 
given  by  the  other  subsections  (&)  to  (g)  inclusive;  and  that 
seems  to  have  been  the  view  taken  by  the  court  in  some  cases. 
Sherbrooke  v.  McManamy,  18  S.C.R.  594;  Verclieres  v. 
Varennes,  19  Can.  S.C.R.  365 ;  Bell  Telephone  Co.  v.  Quebec, 
20  Can.  S.C.R.  230.  It  would  have  been  better  in  the  revi- 
sion of  1886  if  s.  24  (a)  had  been  made  an  independent  sec- 
tion as  it  is  in  the  original  act,  38  V.,  c.  11,  s.  17,  where  it 
reads  as  follows: 

"17.  Subject  to  the  limitations  and  provisions  hereinafter 
made,  an  appeal  s'hall  lie  to  the  Supreme  Court  from  all  final 
judgments  of  the  highest  Court  of  final  resort,  whether  such 
Court  be  a  Court  of  Appeal  or  of  original  jurisdiction,  now  or 
hereafter  established  in  any  Province  of  Canada,  in  cases  In 
which  the  Court  of  original  jurisdiction  is  a  Superior  Court: 
Provided  that  no  appeal  shall  be  allowed  from  any  Judgment 
rendered  in  the  Province  of  Quebec,  in  any  case  where  the  sum 
or  value  of  the  matter  in  dispute  does  not  amount  to  two 
thousand  dollars;  and  the  right  to  appeal  in  civil  cases  given 
by  this  Act,  shall  be  understood  to  be  given  in  such  cases 
only  as  are  mentioned  in  this  section,  except  Exchequer  cases, 
and  cases  of  mandamus,  habeas  corpus,  or  municipal  by-laws, 
as  hereinafter  provided." 

There  is  no  doubt,  looking  at  the  provisions  of  this  sec- 
tion, that  the  intention  of  Parliament  was  to  give  a  general 
right  of  appeal  to  the  Supreme  Court  from  every  Province 
of  Canada,  where  the  judgment  was  of  the  character  therein 
mentioned,  subject  only,  in  the  Province  of  Quebec,  to  the 
proviso  therein  contained. 

This  was  the  view  adopted  by  the  writer  in  drafting  the 
sections  dealing  with  the  appellate  jurisdiction  of  the  court 
in  the  revision  of  1906.  Whatever  question  there  may  have 
been  under  the  Revised  Statutes  of  1886,  there  can  be,  and 
is  none  now  as  to  the  construction  to  be  placed  upon  s.  24 
(a),  now  s.  36,  namely,  that  it  gives  a  general  right  of  appeal 
applicable  to  all  the  provinces  of  Canada,  including  the 
Province  of  Quebec.  See  the  judgment  of  the  present  Chief 
Justice  in  Canada  Carriage  Co.  v.  Lea,  37  Can.  S.C.R.  672, 
and  in  Desormeaux  v.  Ste.  Therese,  43  Can.  S.C.R.  82,  where 
he  says : 
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S.  36.  "That  section   39   of  the  Supreme?  Court  Act  applies  to  the 

whole  Dominion  is  perfectly  true,   but  the   general  jurisdiction 
Appellate       conferred  by  that  section  is  limited   in  so   far  as  appeals  from 
Jurisdiction,  the    Province    of    Quebec    are    concerned    by    the    provisions    of 
section    46.     In   other   words,   section    39    would    seem    to    be   a 
general     section,     like    sections     36     and     38,     which,     notwith- 
standing the  generality  of  their  provisions,   are   subject  to   the 
special  limitations   provided   by   section   46,   in   Quebec,   and   by 
section  48  as  to  Ontario. 

More  recently,  Mr.  Justice  Anglin,  in  Shawinigan  v. 
Shawinigan,  43  Can.  S.C.R.  at  p.  662,  says : 

"  The  special  jurisdiction  conferred  by  s.  39  (e),  (for- 
merly s.  24  (g),  is  supplementary.  It  does  not  exclude  the 
general  appellate  jurisdiction  conferred  by  s.  36  in  a  case 
otherwise  appealable,  although  the  validity  of  a  municipal 
by-law  may  be  brought  in  question  in  the  action." 

Power  of  provincial  legislature  to  limit  appeals. 

Clarkson  v.  Eyan,  17  Can.  S.C.R.  251. 

Held,  the  section  of  the  Ontario  Judicature  Act,  1881, 
s.  43,  which  provides;  that  in  cases  where  the  amount  in  con- 
troversy is  under  $1,000  no  appeal  shall  lie  from  the  decision 
of  the  Court  of  Appeal  to  the  Supreme  Court  of  Canada 
except  by  leave  of  a  judge  of  the  former  court,  is  ultra  vires 
of  the  legislature  of  Ontario,  and  not  binding  on  this  Court. 

This  decision  was  followed  in  Halifax  v.  McLaughlin,  39 
Can.  S.C.R.  283. 

In  Day  v.  Crown  Grain  Co.,  39  Can.  S.C.R.  258,  the 
Supreme  Court  refused  to  quash  an  appeal  on  the  ground 
that  the  right  of  appeal  had  been  taken  away  by  Mechan- 
ics Lien  Act,  R.S.M.  c.  110,  s.  36,  which  provided  that  the 
judgment  of  the  Court  of  Queen's  Bench  should  be  final. 

This  was  afterwards  affirmed  in  the  Privy  Council  (1908) 
A.C.  504;  C.R.  [1908]  A.C.  150,  the  question  being  whether 
the  provincial  legislature  could  limit  appeals  to  the  Supreme 
Court  from  the  highest  provincial  courts. 

Final  judgment. 

For  definition  and  distinction  between  final  and  inter- 
locutory judgments,  vide  supra,  p.  9. 
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Highest  court  of  final  resort. 

The  highest  courts1  of  final  resort  in  civil  matters  in  the 


different  provinces  of  Canada  are  as  follows:—  finaT  resort. 

Province  of  Ontario:— 

"  The  Court  of  Appeal  for  Ontario  "  (R.S.O.  c.  51,  s.  6). 

Province  of  Quebec:— 

"  The   Court    of    Queen's    Bench    sitting    in    appeal  " 
(C.C.P.  s.  40).  i 

Province  of  New  Brunswick:— 

"The  Supreme  Court  of    New    Brunswick"    (R.S.N.B. 
c.  Ill,  s.  2). 

Province  of  Nova  Scotia:— 

"  The  Supreme  Court  of  Nova  Scotia  "  (R.S.N.S.  c.  155, 
s.  3). 

Province  of  Prince  Edward  Island:— 

"  The  Supreme  Court  of  Judicature  "  and  "  the  Court 
of  Appeal  in  Equity  "  (32  V.  (P.E.I.),  c.  4,  s.  8). 

Province  of  Manitoba:  — 

"  The  Court  of  Appeal  "  (5-6  E.  VII.,  c.  18). 

Province  of  Alberta:  — 

"  The  Supreme   Court   of   Alberta  "  (1907  E.  VII.,  c.  3 
s.  3). 

Province  of  Saskatchewan:  — 

"  The  Supreme  Court  of    Saskatchewan  "    (7    E.    VII., 
c.  8,  s.  4). 

Province  of  British  Columbia:  — 

"  The  Court  of  Appeal  "  (7  E.  VII.,  c.  10,  s.  2). 
Yukon  Territory:  — 

"  The  Territorial  Court  "  (61  V.  c.  6,  s.  10). 
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S.  36.  It  is  to  be  borne  in  mind  that  in  some  of  the  provinces 

7~~7        and  territories,  where  there  is  no  court  of   appeal   a  judge 
Courtof        of  the  Supreme  or  Territorial    Court,    while    sitting    alone, 
final  resort,    has  all  the  powers  of  the  court,  and  his  judgment  may  pro- 
perly be  styled  a  judgment  of  the  court.     Such  a  judgment 
is  not  appealable  de    piano   to   the    Supreme    Court.       The 
court  whose  judgment  is  meant  by  this  section  is  the  judg- 
ment of  the  full  Court,  or  court  sitting  in  banco,  or  in  bane 
as  it  is  variously  styled. 

In  1879  the  Supreme  Court  was  called  upon  to  inter- 
pret the  words  "  highest  court  of  last  or  final  resort  "  in  the 
case  of  Danjou  v.  Marquis,  3  Can.  S.C.R.  251.  It  was  there 
contended  that  inasmuch  as  the  case  in  question  was  not 
appealable  to  the  Court  of  Queen's  Bench  by  reason  of  the 
provisions  of  article  1033  of  the  Code  of  Civil  Procedure, 
the  judgment  of  the  Superior  Court  was  a  judgment  of  the 
court  of  last  resort  quoad  the  appellant.  The  Supreme 
Court  rejected  this  contention  and  held  that  the  only  court 
in  the  Province  of  Quebec  from  which  an  appeal  would  lie 
to  the  Supreme  Court  was  the  Court  of  Queen's  Bench. 
This  was  followed  in  Macdonald  v.  Abbott,  3  Can.  S.C.R. 
278.  In  1891  (54-55  V.  c.  25,  s.  3)  the  Supreme  Court  Act 
was  amended  giving  an  appeal  from  the  Superior  Court  in 
Review  "  in  cases  where,  and  so  long  as  no  appeal  lies  from 
the  judgment  of  that  court,  when  it  confirms  the  judgment 
rendered  in  the  court  appealed  from,  which  by  the  law  of 
the  Province  of  Quebec  are  appealable  to  the  Judicial  Com- 
mittee of  the  Privy  Council." 

Farquharson  v.  The  Imperial  Oil  Co.,  30  Can.  S.C.R.  188. 

Section  77,  sub-sec.  2,  of  the  Judicature  Act,  Ontario 
(R.S.O.  c.  51),  read  as  follows:  "  In  case  a  party  appeals  to 
a  Divisional  Court  of  the  High  Court  in  a  case  in  which 
an  appeal  lies  to  the  Court  of  Appeal,  the  party  so  appeal- 
ing shall  not  be  entitled  to  afterwards  appeal  from  the  said 
Divisional  Court  to  the  Court  of  Appeal,  but  any  other 
party  to  the  action  or  matter  may  appeal  to  the  Court  of 
Appeal  from  the  judgment  or  order  of  the  Divisional 
Court."  Held,  by  Mr.  Justice  Gwynne  in  Chambers,  that 
in  such  a  case  the  judgment  of  the  Divisional  Court  in 
appeal  is  absolutely  final  and  conclusive  and  that  court  is 
the  only  court  of  final  resort  which  under  the  circumstances 
has  jurisdiction  in  the  Province  of  Ontario  within  the 
meaning  of  section  24,  sub-section  (a)  of  the  Act,  and  that 
an  appeal  lies  without  leave  in  such  case  directly  to  the 
Supreme  Court  of  Canada. 
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Subsequent  to  the  above  decision  of  Mr.  Justice  Gwynne,  s-  36- 
by  62  V.  c.  11,  s.  27,  the  legislature    of    Ontario    amended  Hi  hest 
section  77,  sub-section  2,  so  as  to  give  an  appeal  to  the  party  Court  of 
taking  the  appeal  to  the  Divisional  Court,  as  well  as  to  the  final  resort.  . 
other  party.     Since  then  the  reasons    for   his    decision    no 
longer  apply  and  the  Court  of  Appeal  for  Ontario  is  now 
the  only  highest  court  of  last  resjort  in  Ontario  from  which 
an  appeal  will  lie  to  the  Supreme  Court  de  piano. 

In   Ontario   Mining    Co.    v.    Seybold,    31   Can.    S.C.R.    125,    Mr. 
Justice  Girouard  says: — 

"  In  the  report  of  Farquharson  v.  Imperial  Oil  Co.  (30 
Can.  S.C.R.  188),  which  I  saw  for  the  first  time  when  this 
application  was  made,  I  am  said  to  have  concurred  in  the 
dismissal  of  the  appeal  from  the  order  made  in  Chambers. 
I  presume  that  this  means  that  I  would  not  interfere  with 
the  discretion  exercised  by  the  learned  judge  who  granted 
leave  to  appeal.  I  am  supposed  to  have  expressed  no  views 
upon  the  question  of  jurisdiction  of  the  court  to  hear  the 
appeal.  But  as  I  concurred  in  the  judgment  disposing  of 
the  merits  of  the  case,  I  must  be  taken  to  have  concurred 
with  the  view  of  the  Chief  Justice  and  Mr.  Justice  Gwynne 
that  there  was  jurisdiction  in  the  Supreme  Court  to  grant 
an  appeal  per  sal  turn  to  this  court  from  the  Divisional  Court 
of  Ontario,  notwithstanding  the  limitations  placed  by  the 
Legislature  of  Ontario  upon  appeals  from  the  Divisional 
Court,  where  the  party  desiring  a  further  appeal  had  failed 
both  in  the  Divisional  Court  and  in  the  court  below." 

This  decision  must  be  taken  as  overruled  by  Ottawa 
Electric  Co.  v.  Brennan,  31  Can.  S.C.R.  311,  where  the  Chief 
Justice  says: 

'  We  are  all  of  opinion  that  this  application  must  be 
refused.  It  is  not  a  case  in  which  leave  to  appeal  per  saltum 
can  be  granted.  It  has  not  been  shown  that  there  was  any 
right  of  appeal  to  the  Court  of  Appeal  which  is  necessary 
to  give  us  jurisdiction ;  on  the  contrary  it  appears  that  there 
is  no  such  right  of  appeal.  The  motion  is  refused  with 
costs. ' ' 

The  same  view  was  expressed  in  James  Bay  Ely.  Co  v. 
Armstrong,  38  Can.  S.C.R.  511.  By  s.  168  of  3  Edw.  VII., 
c.  58,  amending  the  Railway  Act,  1903  (R.S.C.,  1906,  c.  37, 
s.  209),  if  an  award  by  arbitrators  on  expropriation  of  land 
by  a  railway  company  exceeds  $600  any  dissatisfied  party 
may  appeal  therefrom  to  a  Superior  Court,  which  in  Ontario 
means  the  High  Court  or  the  Court  of  Appeal  (Interpreta- 
tion Act,  R.S.,  1906,  c.  1,  s.  34,  ss.  26). 


100 

S.  36. 

Appellate 
Jurisdiction, 
Superior 
Court. 


SUPREME   COURT  ACT. 

The  Supreme  Court  held  that  if  an  appeal  from  an  award 
is  taken  to  the  High  Court  there  can  be  no  further  appeal 
to  the  Supreme  Court  of  Canada  which  cannot  even  give 
special  leave. 

On  a  further  appeal  of  this  case  to  the  Privy  Council 
(1909)  A.C.  624,  C.R.  [1909]  A.C.  285,  it  was  held  that 
according  to  the  true  construction  of  s.  168  of  the  Canada 
Eailway  Act,  1903,  the  appeal  given  thereby  to  a  superior 
court  from  an  award  under  that  Act  lies  in  the  Province  of 
Ontario  to  either  the  Court  of  Appeal  or  the  High  Court  of 
Justice  therein  at  the  option  of  an  appellant;  but  that  in 
case  of  appeal  to  the  High  Court,  inasmuch  as  it  is  not  the 
Court  of  last  resort  in  the  province  within  the  meaning  of 
the  Supreme  and  Exchequer  Courts  Act,  R.S.C.  1886,  c.  135, 
s.  26,  there  is  no  appeal  therefrom  to  the  Supreme  Court  of 
Canada. 

"  Court  of  Appeal  or  of  original  jurisdiction." 

In  the  Provinces  of  Ontario,  Quebec,  British  Columbia 
and  Manitoba  alone  are  there  courts  of  appeal.  In  all  the 
other  provinces  the  court  of  final  resort  is  the  court  of 
original  jurisdiction  sitting  in  banco. 

"  The  Court  of  original  jurisdiction  a  superior  court." 

The  following  are  superior  courts  (R.S.  1906,  c.  1,  s.  34, 
sub-s.  26)  : 

Province  of  Ontario: — 

The  Court  of  Appeal  for  Ontario  and  the  High  Court 
of  Justice  for  Ontario. 

Province  of  Quebec:— 

The  Court  of  King's  Bench  and  the  Superior  Court. 

Province  of  New  Brunswick: — 

The  Supreme  Court  of  New  Brunswick  and  the  Supreme 
Court  in  Equity. 

Province  of  Nova  Scotia: — 

The  Supreme  Court  of  Nova  Scotia. 
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Province  of  Prince  Edward  Island: —  s.  36. 

The  Supreme  Court  of    Judicature    and    the    Court    of  Appellate 
Appeal  in  Equity. 

Court. 
Province  of  Manitoba: — 

His  Majesty's  Court  of  King's  Bench  for  Manitoba  and 
the  Court  of  Appeal. 

The  Legislature  of  the  Province  of  Manitoba,  by  5-6 
E.  VII.,  e.  18,  created  a  court  of  appeal  for  that  province 
to  be  intituled  the  Court  of  Appeal.  The  Court  is  vested 
with  all  the  rights,  powers  and  duties  theretofore  exercised 
by  the  Court  of  King's  Bench  sitting  en  bane  as  a  court  of 
appeal,  and  is  therefore  a  superior  court ;  but  the  Act  of  the 
Parliament  of  Canada,  6  E.  VII.,  c.  4,  neglected  to  provide 
for  an  amendment  to  the  Interpretation  Act,  R.S.,  1886,  c.  1, 
s.  7,  ss.  31,  so  as  to  include  in  the  expression  "  superior 
court, "  not  only  the  Court  of  King's  Bench  for  Manitoba, 
but  also  the  Court  of  Appeal. 

Province  of  Alberta: — 

The  Supreme  Court  of  Alberta. 

Province  of  Saskatchewan: — 

The  Supreme  Court  of  Saskatchewan. 

Province  of  British  Columbia: — 

The  Supreme  Court  of  British  Columbia  and  the  Court 
of  Appeal. 

Yukon  Territory:— 

The  Territorial  Court. 

Tucker  v.  Young,  30  Can.  S.C.R.  185. 

Held,  that  there  is  no  appeal  to  the  Supreme  Court  of 
Canada  in  a  case  in  which  the  action  was  commenced  in  the 
county  court  (Ontario)  and  transferred  by  order  to  the 
High  Court  of  Justice,  in  which  all  subsequent  proceedings 
were  carried  on. 

North  British  Canadian   Investment    Co.    v.    Trustees    St.    John 

School  District,  35  Can.  S.C.R.  461. 

Held,  that  a  confirmation  of  a  tax  sale  transfer  by  a 
judge  of  the  Supreme  Court  of  the  North- West  TerritoriJes 
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Sec.  36.  under  section  97  of  the  Land  Titles  Act,  1894,  is  a  matter  or 
proceeding  originating  in  a  court  of  superior  jurisdiction 

Criminal  and  an  appeal  will  lie  from  the  final  judgment  of  the  full 
Court  affirming  the  same. 

Criminal  appeals, 

Sub-sections  (a)  and  (&,)  deprive  the  Supreme  Court  of 
any  appellate  jurisdiction  in  a  criminal  case  with  respect 
to  the  judgment  of  a  provincial  court,  except  where  a  person 
has  been  convicted  of  an  indictable  offence  and  one  of  the 
judges  of  the  appellate  court  below  has  dissented  from  the 
opinion  of  the  majority.  Vide  Criminal  appeals,  infra,  p. 

Habeas  Corpus  appeals.  , 

By  section  62,  infra,  p.  340,  a  judge  of  the  Supreme  Court 
has  concurrent  jurisdiction  to  issue  a  writ  of  habeas  corpus 
in  a  criminal  case  with  judges  of  tie  provincial  courts,  and 
there  is  an  appear  from  his  decision  to  the  full  Court. 

In  re  Boucher,  15th  November,  1879,  per  Ritchie,  C.J.: 

11  As  regards  habeas  corpus  in  criminal  matters,  the 
Court  has  only  a  concurrent  jurisdiction  with  the  judges  of 
the  Superior  Courts  of  the  various  provinces,  and  not  an 
appellate  jurisdiction,  and  there  is  no  necessity  for  an 
appeal  from  the  judgment  of  any  judge  or  court,  or  any 
appellate  court,  because  the  prisoner  can  come  direct  to  any 
judge  of  the  Supreme  Court  individually,  and  upon  that 
judge  refusing  the  writ  or  remanding  the  prisoner,  he  could 
take  his  appeal  from  that  judgment  to  the  full  Court." 

Prohibition. 

Gaynor  and  Greene  v.  United  States  of  America,  36  Can.  S.C.R. 
247. 

A  motion  for  a  writ  of  prohibition  to  restrain  an  extra- 
dition commissioner  from  investigating  a  charge  of  a  crim- 
inar  nature  upon  which  an  application  for  extradition  has 
been  made,  is  a  proceeding  arising  out  of  a  criminal  charge 
within  the  meaning  of  section  24  (g)  of  the  Supreme  Court 
Act,  as  amended  by  54  &  55  V.  c.  25,  s.  2,  and,  in  such  a  case 
no  appeal  lies  to  the  Supreme  Court  of  Canada.  In  re 
Woodhall  (20  Q.B.D.  832),  and  Hunt  v.  The  United  States 
(16  U.S.R.  424)  referred  to. 
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Elaine  v.  Jamieson,  41  Can.  S.C.R.  25. 

An  information  was  laid  before  the  police  magistrate  of  Appellate 
St.  John,  N.B.,  charging  the  Jjicense  Commissioners  with  a  Jurisdiction, 
violation  of  the  Liquor  License  Act  by  the  issue  of  more 
licenses  in  Prince  Ward  than  the  Act  authorized.  The  in- 
formant  and  the  Commissioners  agreed  to  a  special  case 
being  stated  for  the  opinion  of  the  Supreme  Court  of  New 
Brunswick  on  the  construction  of  the  Act  and  that  court, 
after  hearing  counsel  for  both  parties,  ordered  that  "  the 
Board  of  License  Commiss'j  oners  for  the  City  of  Saint  John 
be,  and  they  are  hereby,  advised  that  the  said  Board  of 
License  Commissioners  can  issue  eleven  tavern  licenses  for 
Prince  Ward  in  the  said  City  of  St.  John  and  no  more  " 
(38  N.B.  Rep.  508).  On  appeal  by  the  Commissioners  to 
the  Supreme  Court  of  Canada  it  was  held  that  the  proceed- 
ings did  not  originate  in  a  superior  court,  and  were  not 
within  the  exceptions  mentioned  in  sec.  37  of  the  Supreme 
Court  Act:  that  they  were  extra  cur  sum  curia;  and  that  the 
order  of  the  court  below  was  not  a  final  .-judgment  within  the 
meaning  of  s.  36 ;  the  appeal,  therefore,  did  not  lie  and 
should  be  quashed. 

St.  Hilaire  v.  Lambert,  42  Can.  S.C.R.  264. 

On  an  application  for  the  cancellation  of  a  liquor  license 
issued  under  the  Liquor  License  Act  of  the  Province  of 
Alberta,  a  judge  of  the  Supreme  Court  of  Alberta,  in  Cham- 
bers, granted  an  originating  summons  ordering  all  parties 
concerned  to  attend  before  him,  in  Chambers,  and,  after 
hearing  the  parties  who  appeared  in  answer  to  the  summons, 
refused  the  application.  The  full  court  reversed  this. order 
and  cancelled  the  license.  On  an  appeal  by  the  licensee  to 
the  Supreme  Court  of  Canada  it  was  hed  that  the  case  came 
within  the  principle  decided  in  The  Canadian  Pacific  Ely. 
Co.  v.  The  Little  Seminary  of  Ste.  Therese  (16  Can.  S.C.R. 
606),  and  consequently,  the  Supreme  Court  of  Canada  had 
no  jurisdiction  to  entertain  the  appeal. 

37.  Except  as  hereinafter  otherwise  provided,  an  appeal 
shall  lie  to  the  Supreme  Court  from  any  final  judgment  of  the 
highest  court  of  final  resort  now  or  hereafter  established  in  any 
province  of  Canada,  whether  such  court  is  a  court  of  appeal  or 
of  original  jurisdiction,  where  the  action,  suit,  cause,  matter  or 
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S.  37.  other  judicial  proceeding  has  not  originated  in  a  superior  court, 

in  the  following  cases: — 
Appellate 

Jurisdiction.         (a )  jn  ^he  Province  of  Quebec  if  the  matter  in  controversy 

Inferior111  ™  involves  the  question  of  or  relates   to    any   fee    of   office,    duty, 

Court.  rent>  revenue,  sum  of  money  payable  to  His  Majesty,  or   to   any 

titles  to  lands  or  tenements,  annual  rents  and  other  matters  or 

things  where  rights  in  future  might  be  bound;  or  amounts  to  or 

exceeds  the  sum  or  value  of  two  thousand  dollars; 

(b.)  In  the  Provinces  of  Nova  Scotia,  New  Brunswick,  British 
Columbia  ,and  Prince  Edward  Island,  if  the  sum  or  value  of  the 
matter  in  dispute  amounts  to  two  hundred  and  fifty  dollars  or 
upwards,  and  in  which  the  court  of  first  instance  possesses  con- 
current jurisdiction  with  a  superior  court; 

(c.)  In  the  Provinces  of  Alberta  and  Saskatchewan  by  leave 
of  the  Supreme  Court  of  Canada  or  a  judge  thereof; 

(d.)  From  any  judgment  on  appeal  in  a  case  or  proceeding 
instituted  in  any  court  of  probate  in  any  province  of  Canada 
other  than  the  Province  of  Quebec,  unless  the  matter  in  con- 
troversy does  not  exceed  five  hundred  dollars; 

(e.)  In  the  Yukon  Territory  in  the  case  of  any  judgment 
upon  appeal  from  the  Gold  Commissioner.  50-51  V.,  c.  16,  s.  57; 
—51  V.,  c.  37,  ss.  2  and  3;— 52  V.,  c.  37,  s.  2;— 54-55  V.,  c.  25, 
s.  3;— 56  V.,  c  29,  s.  2;— 2  E.  VII.,  c.  35,  s.  4. 

The  expression  "  except  as  hereinafter  otherwise  pro- 
vided "  refers  to  the  limitation  placed  upon  appeals  in  the 
Provinces  of  Ontario,  Quebec  and  the  Yukon  Territory  by 
sections  46,  48  and  49,  infra. 

Section  36  gives  an  appeal  to  the  Supreme  Court  where 
the  judgment  appealed  from  has  three  characteristics, 
namely, 

1st.  The  judgment  is  final;  2nd.  It  is  a  judgment  of  the 
highest  court  of  final  resort;  and  3rd.  The  action  arose  in  a 
superior  court. 

This  section  deals  with  appeals  lacking  one  of  the  three 
characteristics,  namely,  that  the  action  originate  in  a 
superior  court,  and  states  the  only  cases  in  which  an  action 
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arising  in  an  inferior  court  can  be  carried  in  appeal  to  the  s-  37- 
Supreme  Court  of  Canada.  Appellate 

Jurisdiction. 

37   (a).  Arising  in  an 

Inferior 

Previous  to  54-55  V.  c.  25  (Sept.  30th,  1891),  in  the  Court. 
Province  of  Quebec  there  was  no  appeal  to  the  Supreme 
Court  except  from  the  Court  of  Queen's  Bench.  On  this 
state  of  the  law  it  was  held  that  no  appeal  lay  to  the 
Supreme  Court  where  the  action  arose  in  the  Circuit  Court 
of  the  Province  of  Quebec. 

Major  v.  City  of  Three  Rivers,  Gout.  Dig.  71.     17th  Nov.,  1882. 

Appeal  from  the  Court  of  Queen's  Bench,  Three  Rivers, 
setting  aside  a  seizure  for  a  tax  of  $10  imposed  by  by-law 
of  the  City  of  Three  Rivers  on  strangers  and  non-residents 
selling  goods  by  samples.  The  case  was  settled  and  agreed 
to  by  both  parties,  who  took  no  objection  to  the  jurisdiction. 
Held,  that  an  appeal  will  not  lie  to  the  Supreme  Court  of 
Canada  in  cases  where  the  court  of  original  jurisdiction  is 
the  Circuit  Court  for  the  Province  of  Quebec.  Appeal 
quashed  with  costs,  the  objection  having  been  taken  by  the 
Court. 

Terrebonne  v.  Sisters  of  Providence,  Gout.  Dig.  72.       18th   May, 
1886. 

The  action  was  brought  in  the  Circuit  Court,  District  of 
Terrebonne,  for  $125  and  interest  for  taxes  imposed  upon 
real  estate.  The  respondents  moved  to  quash  appeal  for 
want  of  jurisdiction,  relying  on  section  3  of  the  Supreme 
Court  Amendment  Act  of  1879.  Appellants  contended  that 
in  Montreal  and  some  other  districts  in  the  Province  of 
Quebec  such  an  action,  in  which  future  rights  would  be 
bound,  would  be  brought  in  the  Superior  Court,  and  only 
by  virtue  of  a  special  statute  was  it  brought  in  the  Circuit 
Court  of  Terrebonne;  that  such  statute  was  applicable  to 
only  some  of  the  districts  of  the  province,  and  that  if  the 
contention  of  the  counsel  for  appellants  was  correct,  the 
anomaly  would  arise  that  in  such  a  case  if  the  action  were 
brought  in  one  district  there  would  be  no  appeal,  while,  if 
brought  in  another  district  there  would  be  an  appeal,  and 
argued  that,  in  this  case,  the  Circuit  Court  must  be  con- 
sidered as  substituted  for  and  in  lieu  of  the  Superior  Court. 
Held,  that  the  statute  was  clear,  and  in  no  case  would  an 
appeal  lie  in  an  action  which  originated  in  a  Circuit  Court. 
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s.  37.  Major  v.  Corporation  of  Three  Rivers  (Cout.  Dig.  71)   fol- 

~^~~         lowed.     Motion  granted  and  appeal  quashed  with  costs.     The 

Jurisdiction,  objection  to  the  jurisdiction  was  taken  by  the  respondents  in 

Arising  in        the  f  actum. 

an  Inferior          By  virtue  of  the  above  amendment  of  1891,  there  is  now 
Court.  an  appeal  from  the  Circuit  Court  in  the  Province  of  Quebec 

subject  to  the  conditions  and  limitations  above  expressed. 

As  to  the  meaning  to  be  attached  to  the  expressions  ' '  fee 
of  office,"  "  title  to  lands,"  "  future  rights,"  etc.,  contained 
in  this  sub-section,  vide  infra,  p.  211,  et  seq. 

37    (b). 

Previous  to  50-51  V.  c.  16  (1887),  no  appeal  lay  to  the 
Supreme  Court  from  the  Provinces  of  New  Brunswick, 
Nova  Scotia,  British  Columbia  and  Prince  Edward  Island, 
where  the  action  arose  in  an  inferior  court.  But  by  Sche- 
dule A.  to  the  above  Act,  the  Supreme  &  Exchequer  Courts 
Act  was  amended  by  the  addition  of  the  provisions  contained 
in  this  sub-section. 

37  (c). 

Prior  to  50-51  V.  c.  16,  Schedule  A.  (1887),  no  appeal 
lay  to  the  Supreme  Court  from  an  inferior  court  in  the 
North-West  Territories. 

Angus  v.  Calgary  School  Trustees,  16  Can.  S.C.R.  716. 

By  an  ordinance  of  the  North-West  Territories  an 
appeal  lies  from  the  decision  of  the  Court  of  Revision  for 
adjudicating  upon  assessments  for  school  rates  to  the  district 
court  of  the  school  district;  on  such  appeal  being  brought 
the  clerk  of  the  court  issues  a  summons,  making  the  rate- 
payer plaintiff  and  the  school  trustees  defendants,  which 
summons  is  returnable  at  the  next  sitting  of  the  court  when 
the  appeal  is  heard.  The  district  is  now  merged  in  the; 
Supreme  Court  of  the  Territories. 

Held,  that  an  appeal  will  not  lie  from  the  judgment  of 
the  Supreme  Court  affirming  a  decision  of  the  Court  of 
Revision  in  such  case,  as  the  proceedings  do  not  originate 
in  a  superior  court. 

An  appeal  in  such  case  will  lie  since  the  passing  of  51 
V.,  c.  37,  s.  5,  which  allows  an  appeal  from  the  decision  of 
the  Supreme  Court  of  the  Territories,  although  the  matter 
may  not  have  originated  in  a  superior  court. 
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Lafferty  v.  Lincoln,  38  Can.  S.C.R.  625. 

In  this  case  the  respondent  was  convicted  by  the  Police  Appellate 
Magistrate  of  Calgary  for  practising  medicine  for  gain  jurisdiction, 
without  having  registered  in  accordance  with  the  provisions  Arising  in 
of  c.  28  of  the  Statutes  of  Alberta,  1906,  and  a  case  was  |£  *ntferior 
stated  by  the  magistrate  for  the  opinion  of  the  Supreme 
Court  of  the  North- West  Territories  under  s.  900  of  the 
Criminal  Code  (1892).  The  Supreme  Court  of  the  North- 
West  Territories  held  that  the  provincial  statute  was  ultra 
vires  and  quashed  the  conviction,  one  judge  dissenting. 
Counsel  for  appellant  alleged  that  a  local  Act  provided  that 
the  procedure  in  appeals  from  magistrates,  in  offences 
against  local  Acts,  should  be  the  same  as  that  provided  in 
the  Criminal  Code  for  criminal  appeals.  The  plaintiff 
applied  to  a  judge  of  the  Supreme  Court  of  Canada  in  Cham- 
bers under  s.  37,  ss.  (c)  for  leave  to  appeal,  and  the  motion 
was  by  him  referred  to  the  full  court,  it  not  being  clear  upon 
the  material  filed  that  the  present  appeal  was  not  launched 
under  the  provisions  for  criminal  appeals  contained  in  s.  1024 
of  the  Criminal  Code  (1906).  After  argument,  leave  was 
granted,  and  the  case  directed  to  be  s<et  down  for  hearing  at 
the  then  present  session  of  the  Court. 

Finseth  v.  Ryley  Hotel  Co.,  43  Can.  S.C.R.  646. 

Proceedings  on  an  originating  summons  issued  by  a  judge 
of  the  Supreme  Court  of  Alberta  on  an  application  for  can- 
cellation of  a  license  under  section  57  of  the  ' '  Liquor  License 
Ordinance,"  are  judicial  proceedings  within  the  meaning 
of  s.  37  of  the  "  Supreme  Court-  Act,"  R.S.C.  1906,  c.  139, 
and,  consequently,  the  Supreme  Court  of  Canada  has  juris- 
diction to  entertain  an  application  for  leave  to  appeal  from 
the  judgment  of  the  Supreme  Court  of  Alberta  thereon. 

Where  the  decisions  of  the  provincial  court  shew  that  the 
judges  of  that  court  are  equally  divided  in  opinion  as  to  the 
proper  construction  of  a  statute  in  force  in  the  province, 
and  it  appears  to  be  desirable  in  the  public  interest  that  the 
question  should  be  finally  settled  it  is  proper  for  the  Supreme 
Court  of  Canada  to  exercise  the  discretion  vested  in  it  for 
the  granting  of  special  leave  to  appeal  under  the  provisions 
of  s.  37  of  the  "Supreme  Court  Act."  Girouard,  J.,  dis- 
sented on  the  ground  that  the  proceedings  in  question  were 
intended  to  be  summary  and  that,  in  these  circumstances, 
the  case  was  not  one  in  which  special  leave  to  appeal  should 
be  granted.  Vide  Elaine  v.  Jamicson,  41  Can.  S.C.R.  25 ; 
St.  Hilaire  v.  Lambert,  42  Can.  S.C.R.  264,  supra,  p.  103. 
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Calgary  &  Edmonton  Land  Co.  v.  Atty.  Gen.  of  Alberta.    45  Can. 
S.C.R.  170. 

The  Chief  Justice  said — "  This  application  was  made 
before  the  Registrar  as  judge  in  Chambers,  under  the  pro- 
visions -of  section  37  (c)  of  the  "  Supreme  Court  Act/*  for 
leave  to  appeal.  The  motion  was  enlarged  by  him  into  court. 

The  application  arises  in  the  following  manner: — The 
local  statute  of  Alberta,  chapter  11,  of  1907,  sections  90  et 
seq.,  provides  that  the  secretary  of  every  district  shall  make 
a  return  of  the  assessable  lands  and  also  of  arrears  of  taxes. 
Section  92  authorizes  a  judge  of  the  Supreme  Court  of 
Alberta,  in  Chambers,  on  the  application  of  the  Attorney- 
General  of  the  province,  to  appoint  a  time  for  the  holding 
of  a  court  for  the  confirmation  of  the  return ;  and  section  95 
provides  that,  any  time  after  the  expiration  of  a  year,  the 
Attorney-General  may  obtain  an  order  from  a  judge,  in 
Chambers,  directing  that  the  title  to  the  lands  in  arrears  for 
taxes  be  vested  in  the  Crown.  In  the  statutes  of  1908, 
chapter  7  (Alta.),  it  is  provided  that  where  jurisdiction  is 
given  to  a  judge,  as  persona  designata,  he  should  be  deemed 
to  have  the  jurisdiction  of  a  judge  of  the  court  to  which  he 
belongs,  and  that  his  orders  shuld  be  enforced  as  other  orders 
of  the  court.  By  the  same  Act  an  appeal  is  given  to  the  full 
court  from  his  judgment,  after  leave  has  been  obtained. 

In  the  present  case  the  lands  of  the  Calgary  and  Edmon- 
ton Jjand  Company  were  returned  by  the  secretary  of  the 
district  as  in  arrears  for  taxes,  and  this  return  was  confirmed 
by  the  Chief  Justice  of  Alberta,  and,  upon  an  appeal  from 
his  order  of  confirmation,  the  appeal  was  dismissed  and  his 
order  was  affirmed  by  the  unanimous  judgment  of  the  full 
court.  The  land  company  now  apply  for  leave  to  appeal 
under  section  37  (c)  of  the  "  Supreme  Court  Act/'  where 
an  appeal  is  taken  by  leave  of  the  Supreme  Court  of  Canada 
or  a  judge  thereof,  although  the  case  may  not  have  originated 
in  a  court  of  superior  jurisdiction. 

Without  expressing  any  opinion  as  to  whether,  in  the 
circumstances,  it  was  necessary  to  move  for  leave,  we  think 
it  is  a  proper  case  in  which  to  grant  the  motion,  quantum 
valeat,  because  of  the  magnitude  of  the  interests  involved. 
The  motion  is  granted  without  costs." 

For  the  grounds  upon  which  leave  to  appeal  will  be 
granted  vide  infra,  p.  275. 
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37     (d).  8.   37. 

This  sub-section  was  incorporated  into  the  Supreme  and  Appellate 
Exchequer  Courts  Act  by  52  V.  c.  37,  and  as  the  law  stood  Jurisdiction, 
previous  to  the  amendment  it  was  held  in  Beamish  v.  Kaul-  Arj*ing  * 
back,  3  Can.  S.C.R,  704,  that  the  Court  of  Wills  and  Pro- 
bate  for  the  County  of  Lunenburg,  N.S.,  was  not  a  superior 
court  within  the  Supreme  and  Exchequer  Courts  Act,  and 
that  no  appeal  would  lie  from  that  court    to    the    Supreme 
Court  of  Canada. 

Since  the  amendment  there  have  been  appeals  to  the 
Supreme  Court  in  cases  originating  in  the  Court  of  Probate 
in  the  Province  of  Nova  Scotia.  Lambe  v.  Cleveland,  19 
Can.  S.C.R.  78;  British  and  Foreign  Bible  Society  v.  Tupper, 
37  Can.  S.C.R.  100 ;  Daly  v.  Brown,  39  S.C.R.  122. 

37   (e). 

Hartley  v.  Matson,  32  Can.  S.C.R.  575. 

By  an  ordinance  of  the  Governor-General  in  Council 
passed  on  the  18th  March,  1901,  pursuant  to  section  8  of 
the  Yukon  Territory  Act,  61  V.  c.  6,  the  Gold  Commissioner 
has  jurisdiction  to  hear  and  determine  various  disputes  relat- 
ing to  mining  claims,  and  an  appeal  is  given  from  his  judg- 
ment to  the  Territorial  Court.  The  same  ordinance  declares 
that  the  judgment  of  the  Territorial  Court  should  be  final 
and  conclusive. 

Held,  that  previous  to  2  Edw.  VII.  c.  35,  expressly  giving 
an  appeal  to  the  Supreme  Court  from  a  judgment  of  the 
Territorial  Court  sitting  in  appeal  from  the  Gold  Commis- 
sioners, the  Supreme  Court  had  jurisdiction  in  such  a  case 
under  62-63  V.  c.  11,  and  that  this  jurisdiction  could  not  be 
taken  away  by  an  ordinance  which  declares  that  the  judg- 
ment of  the  Territorial  Court  should  be  final. 

Klondyke  Government  Concession  v.  McDonald,  38  Can.  S.C.R.  79. 

An  hydraulic  mining  lease,  granted  in  1900,  under  the 
Dominion  Mining  Regulations,  for  a  location  extending 
along  both  banks  of  Hunker  Creek,  in  the  Yukon  Territory, 
included  a  point  at  which,  in  1904,  the  plaintiff  acquired  the 
right  to  divert  a  portion  of  the  waters  of  the  creek,  subject 
to  then  existing  rights,  for  working  his  placer  mining  claims 
adjacent  thereto. 

Held,  that  under  a  proper  construction  of  the  tenth 
clause  of  the  hydraulic  mining  regulations,  waters  flowing 
through  or  past  the  location  were  subject  to  be  dealt  with 
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s.  37.  under  the  regulations  of  August,  1898;  that  the  hydraulic 

grant  conferred  no  prior  privileges  or  paramount  riparian 
Jurisdktton  rights  upon  the  lessee,  and  that  the  grant  to  the  plaintiff  was 
Arising  in  of  a  substantial  user  of  the  waters  which  was  not  subject  to 
the  common  law  rights  of  riparian  owners  and  entitled  him, 
by  all  reasonable  means  necessary  for  the  purpose  of  working 
his  placer  claims,  to  divert  the  portion  of  the  flowing  waters 
so  acquired  by  him  without  interference  on  the  part  of  the 
lessee  of  the  hydraulic  privileges.  The  judgment  of  the 
Territorial  Court  affirming  the  decision  of  the  Gold  Com- 
missioner was  affirmed  by  the  Supreme  Court. 

Other  cases. 

Proceedings  by  certiorari  against  a  conviction  by  a  justice 
of  the  peace. 

The  Queen  v.  Nevins,  Cout.  Dig.  71. 

A  conviction  by  a  justice  of  the  peace  for  selling  liquor 
contrary  to  the  "  Canada  Temperance  Act,  1878,"  and 
papers  connected  therewith  were  brought  before  the  Court 
of  Queen's  Bench  for  Manitoba  by  certiorari,  and  a  rule  nisi 
to  quash  the  conviction  was  made  absolute.  Held,  that  an 
appeal  would  not  lie,  the  cause  not  having  arisen  in  a  superior 
court  of  original  jurisdiction.  The  question  of  costs  was  re- 
served The  Court  subsequently  determined  that  the  respon- 
dent should  have  the  costs  of  appeal,  although  the  objection 
had  been  taken  by  the  court. 

Action  originating  in  County  Court  (Ontario). 

Tucker  v.  Young,  30  Can.  S.C.R.  185. 

Held,  that  an  action  begun  in  a  county  court  in  Ontario 
and  removed,  under  the  provisions  of  the  Judicature  Act,  into 
the  High  Court,  was  not  appealable  to  the  Supreme  Court 
as  the  action  had  not  originated  in  a  superior  court. 

Action  originating  in  the  Recorder's  Court. 

Montreal  Street  Ely.  Co.  v.  City  of  Montreal,  41  Can.  S.C.R.  427. 
Under  the  provisions  of  the  Montreal  City  Charter,  62 
Yict.  c.  58,  s.  481  (Que.),  an  action  was  brought  by  the  city 
in  the  Recorder's  Court  to  recover  taxes  on  an  assessment 
of  the  company's  property  in  the  city.  Judgment  was  re- 
covered for  $39,691.80,  and  an  appeal  to  the  Superior  Court, 
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sitting  in.  review,  under  the  provisions  of  the  Quebec  statute,  s-  38- 
57  V.  c.  49,  as  amended  by  2  Edw.  VII.  c  42,  was  dismissed.  A  ~~ 
On  an  application  by  the  company  to  affirm  the  jurisdiction  jurisdiction 
of  the  Supreme  Court  of  Canada  to  hear  an  appeal  from  the  interiocu- 
judgment  of  the  Court  of    Review,    it    was    held    that    the  tory 
Superior  Court,  when  exercising  its  special  appellate  juris-  Judgments, 
diction  in  reviewing  this  cas<e,  was  not  a  court  of  last  resort 
created  under  provincial  legislation  to  adjudicate  concerning 
the  assessment  of  property  for  provincial  or  municipal  pur- 
poses within  the  meaning  of  s.  41  of  the  Supreme  Court  Act, 
R.S.    (1906),  c.  139,  and,  consequently,  there    could    be    no 
jurisdiction  to  entertain  the  appeal. 

38.  Except  as  hereinafter  otherwise  provided,  an  appeal  shall 
lie  to  the  Supreme  Court  from  the  judgment,  whether  final  or  not, 
of  the  highest  court  of  final  resort  now  or  hereafter  established 
in  any  province  of  Canada,  whether  such  court  is  a  court  of  appeal 
or  of  original  jurisdiction,  where  the  court  of  original  jurisdiction 
is  a  superior  court,  in  the  following  cases: 

(a.)  Upon  any  motion  to  enter  a  verdict  or  nonsuit  upon  a 
point  reserved  at  the  trial; 

(b.)    Upon  any  motion  for  a  new  trial; 

(c.)  In  any  action,  suit,  cause,  matter  or  other  judicial  pro- 
ceeding originally  instituted  in  any  superior  court  of  equity  in 
any  province  of  Canada  other  than  the  Province  of  Quebec,  and 
from  any  judgment  in  any  action,  suit,  cause,  matter  or  judicial 
proceeding,  in  the  nature  of  a  suit  or  proceeding  in  equity,  origin- 
ally instituted  in  any  superior  court  in  any  province  of  Canada 
othqr  than  the  Province  of  Quebec.  U.S.,  c.  135,  s.  24;— 54-55  V., 
c.  25,  s.  2. 

The  expression  "except  as  hereinafter  otherwise  pro- 
vided" refers  to  the  limination  placed  upon  appeals  in  the 
Provinces  of  Ontario,  Quebec  and  the  Yukon  Territory  by 
sections  46,  48  and  49,  infra. 

Section  36  gives  an  appeal  to  the  Supreme  Court  where 
the  judgment  appealed  from  has  three  characteristics, 
namely,  1st.  The  judgment  is  final;  2nd.  It  is  a  judgment 
of  the  highest  court  of  final  resort;  and  3rd.  The  action  arose 
in  a  superior  court. 
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The  cases  provided  for  in  section  37  differed  from  those 
in  36  in  that  the  court  of  original  jurisdiction  was  an  infer- 
ior court.  In  the  cases  provided  for  by  this  section,  the  dis- 
tinction between  them  and  the  cases  provided  for  by  section 
36  is  that  the  judgment  is  not  final,  but  interlocutory. 

38   (a). 

Trustees  St.  John  Y.M.C.A.  v.  Hutchinson  24th  Feb.,  1880  (Gout. 
Dig.  998). 

A  rule  for  nonsuit  pursuant  to  leave  reserved  at  trial 
was  made  absolute  on  the  ground  that  damages  and  injury 
must  concur  to  afford  a  right  of  action,  and  the  evidence 
shewed  only  an  ordinary  and  legitimate  use  of  the  defend- 
ants' oAvn  land,  which  did  not  constitute  an  injury,  and 
therefore  they  were  not  liable.  Held,  affirming  the  judg- 
ment appealed  from  (2  Pugs.  &  Bur.  523),  that  the  declara- 
tion did  not  cover  the  appellant's  case,  and  therefore  the 
nonsuit  was  correct. 

Levy  v.  Halifax  &  Cape  Breton  Ry.  &  Coal   Cov  24th  Feb.,    1886 

(Gout.  Dig.  998). 

On  the  trial  plaintiff  was  nonsuited,  and  on  argument  of 
a  rule  to  set  nonsuit  aside,  and  for  a  new  trial,  it  was  con- 
tended that  the  nonsuit  was  voluntary.  The  minutes  of  the 
trial  judge  merely  stated  that  a  nonsuit  was  moved  for,  that 
the  plaintiff's  counsel  replied,  and  that  judgment  of  nonsuit 
was  entered,  and  the  judge  himself  said  that  he  believed  the 
understanding  to  be  that  a  rule  was  to  be  granted.  The 
Supreme  Court  of  Nova  Scotia  held  the  judgment  of  nonsuit 
to  be  voluntary,  and  discharged  the  rule.  On  appeal  the 
Supreme  Court  Held,  that  as  there  was  a  doubt  as  to  what 
took  place  at  the  trial,  the  parties  were  entitled  to  the  benefit 
of  that  doubt,  and  the  rule  to  set  aside  the  nonsuit  must  be 
made  absolute. 


Archibald  v.  McLaren,  21  Can.  S.C.R.  588. 

The  action  was  tried  three  times,  each  trial  resulting  in 
a  nonsuit,  which  was  set  aside  and  a  new  trial  ordered. 
From  the  judgment  ordering  the  third  new  trial  A.  appealed, 
and  the  judges  being  equally  divided,  the  order  stood.  On 
this  last  trial  it  was  shewn  that  A.  had  requested  the  inspec- 
tor for  the  division  in  which  M.  's  house  was  situate  to  inquire 
about  it,  and  that,  after  the  information,  the  inspector  re- 
ported that  there  were  frequent  rows  in  the  house,  but  he 
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thought  there  was  nothing  in  the  charge.     The  trial  judge  s-  3S- 

held  that  want  of  reasonable  and  probable    cause    was    not 

shewn  and  withdrew  the  case  from  the  jury.     The  Divisional 

Court  held  that  he  should  have  asked  the  jury  to  find  on  the  interiocu- 

fact  of  A.'s  belief  in  the  statement  on   which    he   acted   in  tory 

bringing  the  charge.     Held,  Taschereau,  J.,  dissenting,  that  Judgments. 

A.  was  justified  in  acting  on  the  statement,  and,  the    facts 

not  being  in  dispute,  there  was  nothing  to  leave  to  the  jury 

and  the  trial  judge  rightly  held  that  no  want  of  reasonable 

and  probable  cause  had  been  shewn.       Lister  v.  Ferryman, 

L.R.  4  H.L.  521,  followed;  Abratli  v.  North  Eastern  Ely.  Co., 

11  App.  Cas.  247,  considered. 

Andreas  v.  Canadian  Pacific  Ely.  Co.,  37  Can.  S.C.E.  1. 

This  action  was  brought  under  Lord  Campbell's  Act  by 
the  administratrix  of  Nicholas  Andreas,  and  at  the  close  of 
the  plaintiff's  case  counsel  for  defendants  moved  for  a  non- 
suit, which  was  refused.  The  case  went  to  the  jury,  and 
before  the  entry  of  judgment  upon  their  findings,  counsel 
again  moved  for  a  nonsuit,  but  the  trial  judge  onteml  judg- 
ment for  the  plaintiff  upon  the  verdict  of  the  jury,  From 
this  judgment  an  appeal  was  taken  to  the  full  Court,  where 
the  Chief  Justice  was  of  the  opinion,  that  upon  the  answers 
to  the  questions  of  the  jury  the  trial  judge  should  have 
entered  judgment  for  the  defendants.  The  majority  of  the 
Court  set  aside  the  judgment  below  and  ordered  a  new  trial. 
Plaintiff  thereupon  appealed  to  the  Supreme  Court  and  the 
respondents,  by  cross  appeal,  asked  for  a  nonsuit  and  judg- 
ment for  the  defendants.  Hrld,  that  the  cross-appeal  should 
be  allowed  and  the  action  dismissed  with  costs. 

C.  P.  E.  v.  Wood,  May  15,  1911  (unreported). 

This  was  a  negligence  action  claiming  $25,000  damages. 
The  defence  was  contributory  negligence  or  negligence  of 
a  fellow  servant,  and  volens.  A  motion  for  nonsuit  was  made 
at  the  close  of  the  plaintiff's  case,  which  was  reserved. 

At  the  close  of  the  case  the  f ollowing  took  place : 
Mr.  Justice  Perdue:  As  I  reserved  the  whole  question  of 
a  non-suit  till  the  end  of  the  case,  so  as  to  see  what  evidence 
would  be  adduced  in  the  progress  of  the  defence,  I  can,  at  all 
events,  look  at  the  evidence  offered  by  the  defendants  for  this 
purpose  to  ascertain  whether  this  question  should  be  submitted 
to  the  jury,  in  view  of  the  evidence  that  the  defence  has 
brought  as  to  the  ringing  of  the  bell  and  the  sounding  of  the 
whistle.  I  think  I  may  look  at  the  evidence  of  the  defence 
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S.   38.  for    that    purpose,    and    where    I    find    the    plaintiff's    evidence, 

either    establishing    that    the    whistle    was    sounded,    or    simply 

Appellate        going  to  the  extent  of  showing  that  the  witnesses  did  not  hear 

Jurisdiction,  the    sound,    I    find    the  clearest    possible    evidence,    the    evidence 

Interlocu-       of  two  persons,  and  the  engineer  and  the  foreman  corroborated 

tory  by   the   evidence    of    the    conductor    and    the    baggageman,    that 

Judgments,     the  whistle  was  blown  and  the  bell  was  sounded  before  coming 

to   McPhillips  Street,   and   the   bell   was   kept   ringing   until   the 

plaintiff  was  struck. 

Now,  if  I  were  to  submit  this  case  to  the  jury,  there  is, 
upon  that  evidence,  only  one  conclusion,  it  appears  to  me  to 
which  the  jury  could  properly  come,  and  that  is  to  find  in 
favour  of  the  defendants. 

I  think,  therefore,  that  I  should  withdraw  this  case  from 
the  jury  and  should  enter  a  non-suit,  with  leave,  of  course, 
and  the  plaintiff  can  have  the  usual  time  in  which  to  move 
against  my  judgment. 

The  plaintiff  moved  for  a  new  trial  on  the  grounds, 
amongst  others,  that  the  judge  had  no  authority  (1)  to  enter 
a  nonsuit  against  the  wishes  of  plaintiff's  counsel;  (2)  no 
power  to  direct  the  jury  to  make  a  finding  in  favour  of  the 
defendants  without  having  first  suhmitted  the  evidence  to 
them;  (3)  no  power  to  direct  a  judgment  to  be  entered  for 
the  defendants  without  having  findings  of  the  jury. 

The  Court  of  Appeal  granted  a  new  trial  on  the  ground 
that  there  was  evidence -which  ought  to  have  been  submitted 
to  the  jury,  saying:  "  It  is  clear  on  the  authorities  that  if 
either  of  the  defences  of  contributory  negligence  or  volenti 
non  fit  is  to  be  established,  it  must  be  established  by  the 
defence  satisfactorily  to  the  jury  who  *  are  the  tribunal 
entrusted  by  law  with  the  determination  of  issues  of  fact,'  ! 
citing  Toronto  Ey.  Co.  v.  The  King  (1908),  A.C.  260. 

The  judgment  of  the  Court  of  Appeal  was  reversed  by 
the  Supreme  Court,  Idington  and  Duff,  JJ.,  diss.,  and  the 
trial  judgment  restored. 

Mr.  Justice  Anglin,  with  whom  Mr.  Justice  Davies  con- 
curred, said: 

"As  a  matter  of  trial  practice,  where,  after  motion  for  non- 
suit, evidence  for  the  defence  has  been  'head,  it  is,  as  a  general 
rule,  desirable  that  findings  of  the  jury  should  be  taken 
subject  to  a  reservation  of  the  defendant's  motion.  But  it  is 
quite  within  the  power  of  the  trial  judge  at  any  subsequent 
stage  of  the  proceedings  to  withdraw  the  case  from  the  jury 
upon  the  reserved  motion  for  a  non-suit,  or  to  direct  a  verdict 
for  the  defendant.  Where  either  of  these  courses  has  been 
taken,  to  support  the  judgment  of  dismissal  the  defendant 
must  satisfy  the  appellate  court  that  there  was  no  reasonable 
evidence  of  negligence,  for  which  the  should  be  held  respon- 
sible, to  submit  to  the  jury." 
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38    (b).  S-    38-_ 

Judgment  on  motion  for  a  new  trial  is  interlocutory  and  not  Appellate 

final  Jurisdiction. 

interlocu- 

Lambkin  v.  South  Eastern  Ely.  Co.,  12th  Dec.,    1877.     21    L.C.J.  tory 
325;  22  L.C.J.  21.- 

The  verdict  of  a  special  jury  awarded  the  plaintiff  $7,000 
damages  for  injuries  sustained  in  a  railway  accident,  and 
judgment  was  rendered  against  the  defendants  by  the 
Superior  Court,  Montreal,  in  accordance  with  the  verdict. 
This  judgment  being  reversed  and  a  new  trial  ordered  by  the 
Queen's  Bench  in  appeal,  the  plaintiff  moved  for  leave  to 
appeal  to  the  Judicial  Committee  of  the  Privy  Council.  The 
court  rejected  the  application  on  the  ground  that  the  judg- 
ment being  interlocutory  was  not  susceptible  of  appeal. 

The  Judicial  Committee  of  the  Privy  Council  considered 
that  though  this  was  an  interlocutory  judgment,  it  was  of 
such  a  nature  that  an  appeal  should  be  allowed,  and,  in  the 
exercise  of  their  discretion,  granted  leave  to  appeal. 

The  original  Supreme  &  Exchequer  Courts  Act,  38  V. 
c.  11,  ss.  20  and  22,  provided  as  follows  : 

"20.  An  appeal  shall  lie  from  the  judgment  upon  any 
motion  for  a  new  trial  upon  the  ground  that  the  judge  has 
not  ruled  according  to  law. 

"22.  When  the  application  for  a  new  trial  is  upon  a  matter 
of  discretion  only,  as  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence  or  otherwise,  no  appeal  to  the  Supretae 
Court  shall  be  allowed." 

Upon  this  state  of  the    law    the  following    judgments    were 
rendered. 

Boak  v.  Merchants  Majrine  Ins.  Co.,  1  Can.  S.C.R.  110. 

In  this  case  the  verdict  for  the  plaintiff  was  moved 
against  and  a  new  trial  granted.  An  appeal  to  the  Supreme 
Court  was  quashed,  the  Court  holding  that  the  verdict  was 
set  aside  as  against  the  weight  of  evidence,  and  not  upon  the 
ground  that  the  judge  had  not  ruled  according  to  law,  and 
that  the  application  for  a  new  trial  to  the  court  below  being 
upon  a  matter  of  discretion  only  under  section  22,  no  appeal 
lay  to  the  Supreme  Court. 

Moore  v.  Connecticut  Mutual,  6  Can.  S.C.R.  634.  (1879). 

This  was  an  action  upon  a  policy  of  life  insurance  and  a 
verdict  entered  by  the  trial  judge  upon  the  findings  of  the 
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Appellate 
Jurisdiction, 
interlocu- 
tory 
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jury.  A  rule  nisi  to  set  aside  the  verdict  for  the  plaintiff 
and  to  enter  a  nonsuit  or  verdict  for  the  defendant  was  made 
absolute.  On  appeal  to  the  Court  of  Appeal  for  Ontario, 
the  court  being  equally  divided,  the  appeal  was  dismissed. 
On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the 
court  below  might  have  ordered  a  new  trial  upon  the  ground 
that  the  finding  of  the  jury  upon  the  questions  submitted 
to  them  was  against  the  weight  of  evidence,  but  they  exer- 
cised their  discretion  in  declining  to  act  or  in  not  acting  on 
this  ground;  and  therefore  no  appeal  to  the  Supreme  Court 
of  Canada  would  lie.  Upon  appeal  to  the  Judicial  Com- 
mittee of  the  Privy  Council  it  was  held  that  section  38  of 
the  Supreme  &  Exchequer  Courts  Act  (now  section  51), 
confers  upon  the  Supreme  Court  power  to  give  any  judg- 
ment which  the  court  below  might  or  ought  to  have  given. 
The  Court  then  proceeded  to  say : — 

"  Their  Lordships  have  to  consider  whether  this  power, 
conferred  by  those  two  sections,  is  taken  away  by  the  22nd 
section,  or,  in  other  words,  whether  the  22nd  section  applies 
to  a  case  of  this  kind.  It  is  true  that  an  application  was 
made  to  the  court  below  for  a  new  trial,  but  not  only  for  a 
new  trial;  it  was  also  an  application,  and  this  was  the  main 
point  of  the  application  to  enter  a  verdict  for  the  defendants. 
The  Court  of  Queen's  Bench  were  of  opinion  that  the  defend- 
ants were  entitled  in  point  of  law  to  have  a  verdict  entered 
for  them,  and  did  not  apply  their  minds  to  the  question  of 
the  granting  or  withholding  of  a  new  trial,  nor  did  they 
exercise  their  discretion  upon  that  subject.  No  appeal  is 
brought  in  this  case  against  the  exercise  or  non-exercise  of 
the  discretion  of  the  inferior  court.  It  seems  to  their  Lord- 
ships that  section  22  applies  only  where  an  appeal  is  brought 
from  a  judgment  of  the  court  below  in  which  they  have 
exercised  a  discretion;  and  that  as  no  such  judgment  was 
given,  and  no  appeal  on  that  subject  has  been  brought  in  the 
present  case,  the  power  of  the  court  was  the  same  as  if  no 
application  had  originally  been  made  for  a  new  trial,  and 
that  the  Supreme  Court  could  have  ordered  a  new  trial  on 
the  ground  of  the  verdict  being  against  evidence,  if  the 
Court  of  Queen's  Bench  ought  to  have  done  so.  However, 
this  question  ceases  to  be  of  any  general  importance,  an  Act 
recently  passed  enabling  the  Court  to  exercise  this  very 
power. ' ' 

In  1880  the  Supreme  Court  Act  was  amended  and  section 
22  repealed,  and  the  following  substituted  therefor  (section 
52,  infra} : — 
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'  In  all  cases  of  appeal,  the  court  may  in  its  discretion  y-  38- 

order  a  new  trial  if  the  ends  of  justice  may  seem  to  require  . 

1.1  A.  •   i  i  Appellate 

it,  although  such  new  trial  may  be  deemed  necessary  upon  jurisdiction 

the  ground  that  the  verdict  is  against    the    weight    of    evi-  interiocu- 
dence."  tory 

The    following    decisions    were    given    after    the    above  Judgments. 
amendment  was  made: — 

New  trial  generally. 

Domville  v.  Cameron,  Gout.  Dig.  122  (1880). 

Appeal  from  a  judgment  of  the  Supreme  Court  of  New 
Brunswick,  making  absolute  a  rule  to  set  aside  a  verdict 
for  the  defendants,  and  for  a  new  trial,  on  the  several 
grounds  of  improper  reception  of  evidence,  misdirection, 
and  because  the  verdict  was  against  the  weight  of  evidence. 
It  was  licld,  that  the  court  below  having  proceeded  as  well 
on  the  ground  that  the  verdict  was  against  the  preponder- 
ance of  the  evidence  as  on  the  law,  the  appeal  came  within 
section  22  of  the  Supreme  Court  Act,  and  would  not  lie. 
Appeal  quashed  for  want  of  jurisdiction,  but  without  costs, 
the  appeal  having  been  heard  ex  parte,  the  respondent  not 
appearing. 

Jones  v.  De  Wolff,  Gout.  Dig.  995  (1884). 

Where  the  rule  had  been  taken  out  for  a  now  trial  only, 
the  Supreme  Court  refused  to  make  an  order  for  nonsuit 
or  that  verdict  for  the  defendant  should  be  entered,  but 
merely  affirmed  the  rule. 

C.  P.  R.  v.  Lawson,  Gout.  Dig.  74  (1885). 

A  rule  was  discharged  so  far  as  it  asked  a  nonsuit,  but 
was  made  absolute  for  a  new  trial.  Held,  on  an  appeal  by 
defendant  that  although  the  plaintiff  was  entitled  to  recover, 
yet,  as  he  had  not  appealed  from  the  order  for  a  new  trial, 
the  rule  should  be  affirmed  and  the  appeal  dismissed  with 
costs. 

Eureka  Woollen  Mills  v.  Moss,  11  Can.  S.C.R.  91  (1885). 

The  court  below  in  ordering  a  new  trial  considered  the 
evidence  greatly  preponderated  in  favour  of  plaintiffs. 
Held,  that  the  Supreme  Court  would  not  encourage  appeals 
in  such  cases  and  that  where  the  court  below  has  ordered 
new  trial  on  the  ground  that  the  verdict  is  against  the 
weight  of  evidence  the  Supreme  Court  will  not  interfere. 
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S.  38.  Howard  v.  Lancashire,  11  Can.  S.C.R.  92. 

Appellate  ^e  Supreme  Court  of  Nova  Scotia  having  set  aside  a 

Jurisdiction,  verdict  in  favour  of  plaintiff  and  ordered  a  new    trial    on 

interiocu-      the  ground  that  the  plaintiff  had  an  insurable  interest  in 

tory  property  covered  by  a  policy  of  insurance,  which  was  the 

Judgments.    oniv  course  open  as  under  the  practice  in    Nova    Scotia    a 

verdict  for  defendant  could  not  be  entered.     The  Supreme 

Court  heard  the  appeal,  holding  the  case  was  distinguishable 

from  the  preceding  one. 

Cassels  v.  Burns,  14  Can.  S.C.R.  256. 

Held,  the  jury  having  found  on  a  question  of  fact  and 
their  verdict  having  been  affirmed  by  the  Supreme  Court  of 
New  Brunswick,  the  Supreme  Court  would  not  interfere 
with  the  finding.  i 

0' Sullivan  v.  Lake,  16  Can.  S.C.R.  636. 

Held,  that  the  judgment  of  the  Court  of  Appeal  did  not 
proceed  upon  the  ground  that  the  trial  judge  had  not  ruled 
according  to  law  as  provided  in  section  20  of  the  Act  and 
no  appeal  would  lie  to  the  Supreme  Court. 

Halifax  Street  Rly.  Co.  v.  Joyce,  17  Can.  S.C.R.  709. 

Held,  that  section  24  (d)  of  R.S.C.  c.  135,  now  section 
38  (&),  allowing  appeals  to  the  Supreme  Court  "  from  the 
judgment  on  a  motion  for  a  new  trial  upon  the  ground  that 
the  judge  has  not  ruled  according  to  law,"  applies  to  jury 
cases  only. 

Scott  v.  The  Bank  of  New  Brunswick,  21  Can.  S.C.R.  30. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New 
Brunswick  setting  aside  a  verdict  for  the  plaintiff  and  order- 
ing a  new  trial. 

The  action  was  brought  to  recover  from  the  Bank  of  New 
Brunswick  the  amount  of  a  special  deposit  by  the  plaintiff, 
and  the  defence  was  that  such  amount  had  been  already  paid 
to  an  agent  of  the  plaintiff  who  had  endorsed  plaintiff's 
name  upon  and  given  up  the  deposit  receipt.  As  against 
this  defence  it  was  contended  that  no  such  authority  was 
given  to  the  agent  and  that  plaintiff's  name  had  been  forged 
on  the  receipt.  The  jury  found  the  facts  in  favour  of  this 
contention,  and  plaintiff  obtained  a  verdict  which  was  set 
aside  by  the  full  Court  and  a  new  trial  ordered.  Plaintiff 
sought  to  appeal. 
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The  Court  held  that  a  new  trial  having  been  ordered  to  s-  38- 
try  certain  questions  of  fact  in  the  case,  such  order  should  ApT^7ate 
not  be  interfered  with  by  an  appellate  court.  Jurisdiction. 

Interlocu- 
C.  P.  E.  v.  Cobban,  22  Can.  S.C.R.  132.  tory 

This  action  was  brought  on  for  trial  before  Mr.  Justice  Judgments' 
Street  and  a  jury.  The  only  question  left  to  the  jury  was 
that  of  negligence  upon  which  they  failed  to  agree,  the 
learned  judge  stating  that  if  there  were  any  other  questions 
to  be  decided  he  would  decide  them  himself.  There  was  a 
general  understanding  before  the  jury  returned  their  verdict 
that  other  questions  in  the  case  would  be  argued  before  the 
trial  judge  at  a  subsequent  time.  During  the  trial  counsel 
for  the  defendants  made  a  motion  for  a  nonsuit  which  was 
informally  dismissed.  No  further  argument  took  place 
before  the  trial  judge  and  the  defendants  moved  before  the 
Divisional  Court  by  way  of  appeal  from  Mr.  Justice  Street's 
decision  refusing  a  nonsuit,  and  for  an  order  that  the  action 
be  dismisssed  on  the  grounds  principally  that  there  was  no 
evidence  of  negligence  and  that  the  relief  pleaded  was  of 
itself  a  complete  bar  to  the  action.  Before  the  hearing  of 
the  appeal  the  pleadings  were  amended  by  an  order  made 
in  Chambers.  The  Divisional  Court  ordered  tho  action  dis- 
missed upon  the  sole  ground  that  thore  wns  no  evidence  of 
negligence  to  go  to  the  jury.  Upon  appeal  to  the  Court  of 
Appeal  it  was  held  that  the  Divisional  Court  went  too  far 
in  disposing  of  the  case  as  they  did  before  the  issues  had  been 
passed  upon  and  considered  by  the  trial  judge  or  the  jury. 

Upon  appeal  to  the  Supreme  Court,  field,  that  the  case 
had  never  been  tried  and  that  the  issues  of  fact  had  never 
been  passed  upon  either  by  the  jury  or  the  judge  and  that 
the  appeal  should  be  dismissed. 

Held,  further,  that  the  judgment  appealed  from  was  not 
a  final  judgment  and  it  was  questionable  whether  an  appeal 
lay  to  the  Supreme  Court  on  the  facts  of  the  case  from  the 
judgment  of  the  Court  of  Appeal. 

By  54-55  V.  c.  25,  s.  2  (Sept.,  1891),  the  grounds  upon 
which  an  appeal  would  lie  upon  a  motion  for  a  new  trial 
were  changed,  and  the  expression  "  upon  the  ground  that 
the  judge  has  not  ruled  according  to  law,"  in  old  section  22, 
supra,  and  at  that  time  being  24  (d)  of  R.S.  c.  135,  was 
eliminated,  and  from  that  date  the  statute  with  respect  to 
motions  for  a  new  trial  has  remained  as  now  appears  in  the 
text  38  (&). 
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S.  38.  Hesse  v.  Saint  John  Railway,  30  Can.  S.C.R.  218. 

Appellate  In  this  case  Plaintiff    recovered    a    verdict    for    $25,UUU 

Jurisdiction,  damages  and  appealed  to  the  Supreme  Court  from  an  order 
interiocu-  of  the  Supreme  Court  of  New  Brunswick  granting  a  new 
tory  trial.  This  Court  dismissed  the  appeal,  but  limited  the  new 

Judgments.    trjal  to  ^Q  assessment  of  damages,  the  finding  as  to  liability 
of  defendants  not  to  be  interfered  with. 

Green  v.  Miller,  33  Can.  S.C.R.  193. 

Held,  that  as  the  defendant  had  asked  for  a  new  trial 
only,  in  the  court  below,  the  Supreme  Court  could  not  under 
the  Nova  Scotia  Act  order  judgment  to  be  entered  for  him 
in  the  action,  but  could  only  direct  that  a  new  trial  be  had 
between  the  parties. 

Mutual  Reserve  v.  Dillon,  34  Can.  S.C.R.  141. 

Held,  that  the  defendant  having  asked  for  a  nonsuit,  and 
in  the  alternative  for  a  new  trial,  and  the  new  trial  having 
been  granted  by  the  Court  of  Appeal,  no  appeal  would  lie  to 
the  defendant  from  that  judgment  to  the  Supreme  Court. 

Temiskaming  &  Northern  Ontario   Rly.   Commission   v.    Wallace, 
37  Can.  S.C.R.  696. 

Appeal  from  the  decision  of  the  Court  of  Appeal  for 
Ontario  (12  Ont.  L.E.  126),  reversing  the  judgment  at  the 
trial  and  granting  a  new  trial. 

The  action  was  for  the  price  of  ties  supplied  by  the 
plaintiff  under  a  contract  providing  for  payment  on  the  cer- 
tificate of  the  chief  engineer  in  charge  of  construction  of 
defendants'  railway.  The  engineer  refused  to  certify  for  the 
ties  not  paid  for  on  the  ground  that  new  commissioners 
appointed  had  objected  to  the  quality  and  ordered  another 
inspection.  At  the  trial  plaintiff  was  nonsuited,  the  judge 
holding  that  there  was  no  coercion  of  the  engineer,  and  the 
want  of  the  certificate  was  a  bar  to  the  action.  A  new  trial 
was  ordered  by  the  Court  of  Appeal  on  the  ground  that  there 
was  some  evidence  of  coercion  for  the  jury.  The  defendants 
appealed. 

The  Chief  Justice  pronounced  judgment  for  the  court  as 
follows: — "  Without  expressing  any  opinion  on  the  merits, 
and  especially  without  adopting  the  reasons  of  the  Court  of 
Appeal,  we  are  of  opinion  that  this  appeal  from  a  judgment 
granting  a  new  trial,  should  be  dismissed,  and  said  judgment 
confirmed,  with  costs." 
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Corporation  of  Delta  v.  Wilson,  March,  1905.  S.  38. 

This  was  an  action  brought  by  the  appellant  against  the  ^      llate 
respondent  for  overdue  taxes  under  the  Municipal  Clauses  Jurisdiction. 
Act  of  British  Columbia,     The  respondent  defended  on  the  interiocu- 
ground  that  the  by-laws  were  invalid,  and    the    assessments  toiT 
unauthorized  and  illegal,  and  also  counterclaimed  for  dam- 
ages  for  injuries  by  reason  of  the    negligent    construction, 
operation  and  maintenance  of  the  works  constructed  under 
the  by-law,  and  for  an  injunction. 

The  trial  judge  dismissed  both  the  claim  and  counter- 
claim. The  plaintiff  appealed  to  the  full  Court,  his  notice 
of  appeal  reading,  omitting  unnecessary  words,  as  follows: 
"  Take  notice  that  the  court  will  be  moved  by  counsel  on 
behalf  of  the  plaintiff  that  so  much  of  the  judgment  of  the 
trial  judge  as  dismisses  the  action  of  the  plaintiff  may  be 
reversed  on  the  following  amongst  other  grounds  "  (setting 
out  the  grounds). 

The  Revised  Statutes  of  British  Columbia,  c.  56,  $;.  76, 
sub-s.  3,  provides  as  follows:  "  FAVI-Y  appeal  from  a  final 
judgment,  order  or  decree,  shall  be  deemed  to  include  a 
motion  for  a  new  trial  unless  the  notice  of  appeal  expressly 
states  otherwise." 

The  full  Court  of  British  Columbia  ordered  a  new  trial, 
and  the  plaintiff  thereupon  appealed  to  the  Supreme  Court 
of  Canada.  When  the  case  emnet  on  for  hearing:  counsel  for 
the  respondent  moved  to  quash  for  want  of  jurisdiction,  and 
following  the  decision  in  Mutual  Reserve  v.  Dillon,  the  appeal 
was  quashed  accordingly  (supra,  p.  120). 

Central  Vermont  v.  Franchere,  35  Can.  S.C.R.  68. 

In  this  case  the  Supreme  Court  being  dissatisfied  with 
the  verdict  only  as  regards  the  amount  of  damages  awarded, 
directed  a  new  trial  to  assess  damages  only  unless  the  plain- 
tiff (respondent)  consented  to  have  his  damages  reduced  to 
the  amount  fixed  by  the  Court. 

Bustin  v.  Thome,  37  Can.  S.C.R.  532. 

In  this  case  a  motion  was  made  to  the  Supreme  Court  of 
New  Brunswick  for  a  new  trial.  The  court  was  equally 
divided,  and  the  order  made  was  "  The  rule  (for  a  new 
trial)  drops  and  the  verdict  entered  for  the  plaintiff  on  the 
trial  stands." 

Upon  appeal  to  the  Supreme  Court  of  Canada  the  respon- 
dent moved  to  quash  for  want  of  jurisdiction  on  the  ground 
that  there  was  no  final  judgment  of  the  court  below,  but  the 
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majority  of  the  Court  held  that  it  had  jurisdiction  as,  if  the 
judgment  was  not  linal,  it  was  a  judgment  upon  a  motion 
for  a  new  trial  within  the  meaning  of  section  24  (d),  now 
section  38  (&). 

Temiscouata  Ely.  Co.  v.  Glair,  38  Can.  S.C.R.  230. 

Appeal  from  the  judgment  of  the  Supreme  Court  of  New 
Brunswick  (1  East.  L.B.  524),  refusing  to  set  aside  a  verdict 
for  the  plaintiff  and  enter  a  nonsuit  or  make  an  order  for  a 
new  trial. 

The  action  was  for  trespass  by  the  railway  company  in 
constructing  and  operating  their  railway  across  lands  in  the 
Parish  of  St.  Hilaire  in  the  County  of  Madawaska,  N.B., 
without  taking  proceedings  for  its  expropriation  and  making 
compensation  for  the  land  taken  by  the  company  for  their 
line  of  railway.  The  company  denied  the  plaintiff's  title 
and  also  contended  that,  even  if  he  was  in  possession  of  the 
land  in  question  at  the  time  of  their  entry  and  the  construc- 
tion of  the  railway  thereon,  he  had  acquiesced  and  stood  by 
without  objecting  for  fifteen  years  before  action,  and  that 
he  could  not,  at  so  late  a  date,  bring  an  action  for  trespass  or 
claim  damages. 

Upon  the  answers  of  the  jury  to  questions  put  to  them  at 
the  trial,  Mr.  Justice  Landry  entered  judgment  in  favour  of 
the  plaintiff  and  gave  him  damages  assessed  at  the  rate  of 
ten  dollars  per  annum  for  the  six  years  preceding  the  institu- 
tion of  the  fiction. 

By  the  judgment  appealed  from  the  Supreme  Court  of 
New  Brunswick,  in  bane,  refused  to  set  the  verdict  aside  and 
enter  a  judgment  of  nonsuit  or  to  order  a  new  trial.  In 
the  Supreme  Court  the  judgment  appealed  from  was  re- 
versed on  the  ground  that  the  finding  of  the  jury  was  not  one 
which  reasonable  men  could  fairly  have  come  to  under  the 
evidence. 

Ainsiie  Mining  &  Ely.  Co.  v.  McDougall,  40  Can.  S.C.R.  270. 

The  Court  followed  Mutual  Reserve  v.  Dillon,  supra  p. 
120,  and  as  no  notice  to  quash  had  been  given,  the  appeal  was 
quashed  without  costs. 

Grand  Trunk  Ely.  Co.  v.  Gilchrist,  Oct.  6th,  1909. 

In  this  case  the  order  for  new  trial  was  made  by  the 
Divisional  Court  instead  of  by  the  Court  of  Appeal  as  in  the 
above  case,  and  counsel  for  appellant  attempted  to  distinguish 
it  on  that  ground,  but  the  appeal  was  quashed. 
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Dumpliy  v.  Martineau,  42  Can.  S.C.E,.  224.  S.  38. 

Appeal  from  the  judgment  of  the  Court  of  King's  Bench,  \p^ii7tc 
appeal  side   (Q.R.  17  K.B.  471),  affirming  the  judgment  of  jurisdiction. 
the  Superior  Court,  sitting  in  review  at  Montreal,  which  dis-  interiocu- 
missed  the  plaintiff's  (appellant's)  motion  for  a  verdict  non  tor7 
obstante  ver edict o,  or,  alternatively,  for    a    new    trial,    and    ud&m' 
dismissed  her  action,  upon  the  findings   of   the   jury   at   the 
trial. 

After  hearing  counsel  on  behalf  of  the'  parties,  the 
Supreme  Court  of  Canada  allowed  the  appeal  with  costs  in 
the  Supreme  Court  of  Canada  and  in  the  Court  of  King's 
Bench  and  ordered  a  new  trial,  the  costs  of  the  first  trial  in 
the  Superior  Court,  District  of  Montreal,  to  abide  the  result. 

Canadian  Pacific  Railway  Co.  v.  Lloyd-Brown.     Not  reported. 

This  was  an  action  for  damages  which  the  plaintiff  claimed 
to  have  suffered  by  reason  of  being  compelled  to  jump  from 
the  defendants'  train  while  in  motion.  At  the  close  of  the 
plaintiff's  case  a  motion  for  non-suit  was  refused.  The  case 
went  to  the  jury,  and  the  following  questions  and  answers 
were  given:  — 

"1.  Was  the  injury  occasioned  by  accident  (without  blame 
to  anyone)?  A.  No. 

"2.   If   blame   attaches: 

"(a)  Who  is  to  blame,  the  plaintiff  or  the  company,  or 
both?  A.  Company. 

"(b)  What  blameworthy  thing  or  things  occasioned  the 
accident?  A.  Conductor;  because  he  had  no  right  to  put  them 
off  the  train  while  moving. 

"3.  If  the  plaintiff  should  recover  damages,  how  much? 
A.  Damages  for  plaintiff,  $2,000.  Your  jury  finds  the  plaintiff 
entitled  to  $2,000  dataages." 

Judgment  was  entered  for  $2,000. 

The  defendants  appealed  to  the  Court  of  Appeal,  and  in 
their  reasons  for  appeal  simply  asked  that  the  judgment  in 
favour  of  the  plaintiff  be  reversed,  and  a  judgment  entered 
dismissing  plaintiff's  action.  The  Court  of  Appeal  refused  the 
defendants'  application  to  set  aside  the  verdict  and  enter 
judgment  for  the  defendants,  but  granted  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence, 
and  it  was  not  clear  what  the  jury  had  intended  by  their 
answer  to  Question  2  (b). 

A  motion  to  affirm  the  jurisdiction  of  the  Supreme  Court 
was  granted  by  the  registrar,  who  said: 

"I  think  it  is  open  to  the  defendant  to  contend  in  the 
present  case  that  the  only  finding  of  the  jury  upc)n  which  the 
verdict  can  be  sustained,  viz.,  No.  3,  in  which  the  jury  in 
answer  to  the  question,  'What  blameworthy  thing  occasioned 
the  accident?'  answered  'Conductor;  because  he  had  no  right 
to  put  them  off  the  train  while  moving,'  is  a  statement  of  law 
rather  than  of  fact,  and  therefore  cannot  stand;  if  this  question 
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S.  38.  and  answer  in  favour  of  the  defendant  are  eliminated,  there 

would  be  nothing  to  prevent  this  Court  giving  judgment  in 

Appellate       favour  of  the  defendant  if  satisfied  that  it  has  all  the  material 

Jurisdiction,  before  it  necessary  to  finally  determine  the  question  in  dispute. 

Interlocu-       I  therefore  grant  the  motion  to  affirm  the  jurisdiction,  costs  to 

tory  be  costs  in  the  cause." 

Judgments.  The  case  was  heard  on  the  merits,  and  the  appeal  dismissed 

with  costs.  In  his  reasons  for  judgment  the  Chief  Justice 
said: 

"In  the  Toronto  Rly.  Co.  v.  McKay  (infra,  <p.  199),  which 
on  the  facts  is  not  distinguishable  from  the  present  case,  we 
held  that  where  the  court  below,  upon  a  motion  to  set  aside  the 
verdict  and  judgment  and  dismiss  the  action,  had  suo  motu 
granted  a  new  trial  because  the  answers  of  the  jury  were  unsat- 
isfactory, this  was  an  exercise  of  judicial  discretion  within  s.  45 
of  the  Supreme  Court  Act  and  from  which  there  is  no  appeal." 

Sir  Louis  Davies,  who  dissented,  said: 

"The  jury  having  declined  to  find  the  company  guilty  of 
any  specific  negligence  which  would  make  them  liable  for  the 
plaintiff's  injuries,  and  in  fact  having  really  by  their  findings 
exonerated  them  from  such  negligence,  and  the  Court  of 
Appeal  not  having  granted  the  new  trial  in  the  exercise  of 
their  discretion,  I  think  the  appeal  should  be  allowed  with 
costs  and  judgment  entered  for  the  defendant." 

The  other  members  of  the  Court  thought  the  appeal  should 
be  dismissed  because  they  were  satisfied  with  the  correctness 
of  the  judgment  of  the  Court  of  Appeal. 

Anglin,  J.  exhaustively  discussed  the  grounds  upon  which 
the  Supreme  Court  should  reverse  a  judgment  of  the  Court  of 
Appeal  ordering  a  new  trial;  he  there  says: 

"But  should  the  Court  of  Appeal  have  directed  judgment 
for  the  defendants  under  Rule  No.  817?  And  that  court 
having  refused  to  exercise  this  power,  should  we  now  do  so? 

"In  Paquin  v.  Beauclerk  (1906)  A.  C.  148,  Lord  Loreburn, 
L.C.,  says  at  p.  161: 

"  '  Obviously  a  Court  of  Appeal  is  not  at  liberty  to  usurp 
the  province  of  a  jury.  Yet  if  the  evidence  be  such  that  only 
one  conclusion  can  properly  be  drawn,  I  agree  that  the  Court 
may  enter  judgment.  The  distinction  between  cases  where 
there  is  no  evidenc  and  those  where  there  is  some  evidence, 
though  not  enough  to  be  properly  acted  upon  by  a  jury,  is  a 
fine  distinction  and  the  power  is  not  unattended  by  danger.' 

"His  Lordship  was  here  speaking  of  the  power  conferred  by 
the  English  Order  LVIII.,  r.  4,  which  differs  materially  from 
the  Ontario  Rule  No.  817.  The  English  Rule  permits  the 
Court  of  Appeal  to  'draw  inferences  of  fact,"  while  the 
Ontario  Rule,  which  is  in  terms  similar  to  the  English 
Order  XL.,  r.  10  (1883),  restricts  the  Court  to  dl-awing 
'inferences  of  fact  not  inconsistent  with  the  findings  of  the 
jury.' 

"Where  the  evidence  as  to  the  facts  is  not  conflicting  and 
a  court  having  such  powers  as  the  English  Order  LVIII.,  r.  4 
confers  is  merely  asked  to  draw  inferences  from  admitted  or 
conclusively  proven  facts,  it  may  undoubtedly  act  upon  the 
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rule.     But   it  lmay   not   then   draw   inferences   inconsistent   with  S.   38. 

findings  of  the  jury  which  have  not  been  set  aside.     Ogilvie  v.       

West  Australian    M.    &   A.    Corp.    (1896)    A.C.    257.      Whether,  Appellate 
where   its   power  is   limited   to    drawing   'inferences  of   fact   not  Jurisdiction, 
inconsistent   with    the   findings   of   the   jury'    and    there    is   some  Interloeu- 
evidence    to    go    to    the    jury,    a    Court   of    Appeal    may    first    set  tory 
aside    a    finding    and    then    proceed    to    draw    inferences    incon-  Judgments, 
sistent  with  the  finding  so  set  aside  would  seem  at  least  ques- 
tionable. 

"Under  Order  XL.,  r.  10,  which,  as  originally  framed  in 
1875,  was  the  same  as  the  Ontario  Rule  No.  615,  it  has  been 
held  in  England  that  judgment  should  be  entered  only  where 
the  Court  is  of  opinion  that  there  was  no  evidence  to  go  to 
the  jury.  Melissich  v.  Lloyds  (1875),  36  L.T.  423;  Brewster 
v.  Durrand  (1880),  W.N.  27;  Bryant  v.  North  Metropolitan, 
&c.  (1890),  6  T.L.R.  397.  The  judgments  in  Hamilton  v. 
Johnston,  5  Q.BJD.  263  and  in  Yorkshire  Banking  Co.  v. 
Beatson  and  Mycoek,  5  C.P.D.  109,  are  perhaps  not  easily 
reconcilable  with  Melissich  v.  Lloyds  and  Brewster  v.  Durrand; 
but  the  latter  are  explicit  decisions  which  have  never  been 
overruled  and  in  no  English  case  that  I  can  find  has  Order 
XL.,  r.  10,  since  the  introduction  of  the  words  'may  draw 
inferences  of  fact  not  inconsistent  with  the  verdict  of  the 
jury/  been  held  to  warrant  the  entry  of  a  judgment  contrary 
to  a  finding  of  the  jury  though  set  aside,  unless  the  court 
thought  that  the  case  should  have  been  withdrawn  from  the 
jury  at  the  trial.  In  Millar  v.  Toulmin,  17  Q.BJD.  603,  and  in 
Allcock  v.  Hall  (1891),  1  Q.B.  444,  the  Court  of  Appeal  dwelt 
upon  the  marked  differences  above  alluded  to  between  the 
English  Order  LVIII.,  r.  4,  and  the  Order  XL.,  r.  10,  and 
apparently  rested  upon  that  difference  its  right  to  make  orders 
for  judgment  under  the  former  rule  where  Divisional  courts 
acting  under  the  latter  had  directed  new  trials. 

"In  Rowan  v.  Toronto  Railway  Company,  29  S.C.R.  717, 
and  in  Jackson  v.  Grand  Trunk  Railway  Company,  32  S.C.R. 
245,  this  court  was  of  the  opinion  that  there  was  no  evidence 
for  the  jury  in  the  former  case  of  contributory  negligence  and 
in  the  latter  of  negligence  of  the  defendants. 

"Ontario  Rule  No.  615  (formerly  No.  755)  does  not  contain 
the  words  which  Strong,  J.  refers  to  in  Rogers  v.  Duncan, 
Cameron's  Sup.  Ct.  Gas.  352,  363,  as  'restrictive'  and  a  'quali- 
fication,' viz.:  'The  Court  may  draw  inferences  of  fact  not 
inconsistent  with  the  findings  [of  the  jury.'  These  words 
appear  in  the  English  Order  XL.,  r.  10,  as  revised  in  1883  and 
were  inserted  in  the  Ontario  Court  of  Appeal  Rule  No.  817 
adopted  in  1897.  The  Ontario  Rule  No.  615  has  received  a 
wider  construction  in  some  cases  than  has  been  given  in 
England  to  Order  XL.,  r.  19,  as  passed  in  1875.  Rogers  v. 
Duncan,  sup.;  Clayton  v.  Patterson,  32  O.R.  435-6;  Sheppard 
v.  Press  Publishing  Company,  10  O.L|R|  243,  252  et.  seq. ; 
Smith  v.  Canadian  Express  Company,  12  O.L.R.  84,  88; 
Crown  Bank  v.  Brash,  8  O.W.R.  400,  402-3;  but  see  the 
dissenting  view  of  Burton,  J.  A.  in  Sibbald  v  Grand  Trunk 
Railway  Company,  18  Ont.  A.R.  at  p.  207,  and  Garland  T. 
Thompson,  9  O.R.  376,  383.  It  will  be  found  that  in  most 
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S.  38.  of  the  cases  cited   in   these   authorities  in   which,   upon  setting 

aside  verdicts,   judgments  were  ordered   to  be  entered — notably 

Appellate       in  Stewart  v.  Rounds,   7  A.R.    515,  which  may  be  regarded  as 

Jurisdiction,  the  foundation  case — the  Appellate  Court  has  reached  the  con- 

Lnterloeu-       elusion  that  there  was  no  evidence  to  go  to  the  jury. 

tory  "A   rule  in   its   terms   similar   to   XL.,    r.    10    (1883)    having 

Judgments,     been  adopted  in     Ontario     for     the     purposes  of  the  Court  of 

Appeal,    apparently    with    deliberation    and    in    the    light   of    the 

English    decisions  and    the    views    expressed    in    this    Court    in 

Rogers  v.   Duncan,  I  am  of  opinion  that  the   Ontario   Court  of 

Appeal  upon  setting  aside  the  verdict  of  a  jury  should,  under 

the  present  rules,   direct  judgment  to  be  entered  only  where  it 

is  satisfied  that  the  trial  judge  should  have  ordered  judgment 

to  be  entered  and  should  not  have  submitted  the  case  to  a  jury. 

I  am  with  great  respect  unable  to  agree  in  the  view  expressed 

by    Moss,    C.J.O.,    in    Cavanagh    v.    Glendenning,    10    O.W.R. 

475,   482,   that  the  Ontario   Rule  No.   817   confers  wider  power 

than  the     English     Rules.        The     learned   Chief  Justice   quite 

probably  lmeant  to  refer  to  Rule  615  under  which  an  appellate 

court  in   Ontario  may  be  held   to  have  wider  powers  than  are 

possessed  by  a     divisional     court     in    England,  but  not  wider 

powers  than  are  enjoyed  by  the  English  Court  of  Appeal. 

"Whatever  power  the  appellate  court  may  have  to  draw 
inferences  of  fact  from  facts  admitted  or  conclusively  proven, 
where  the  facts  thetoselves  are  in  issue  and  there  is  a  conflict 
of  evidence  as  to  them,  would  it  not  be  a  usurpation  of  the 
functions  of  a  jury  if  the  court  should  first  find  the  facts, 
should  then  draw  necessary  or  reasonable  inferences  and  should 
thereupon  direct  the  entry  of  judgment?  In  my  opinion  it 
would:  and  I  cannot  think  that  under  any  of  the  rules  which 
have  been  discussed  it  was  intended  that  an  appellate  court 
should  have  this  power  in  jury  cases.  'A  great  difference 
exists  between  a  finding  by  the  judge  and  a  finding  by  a  jury. 
Where  the  jury  finds  the  facts  the  court  cannot  be  substituted 
for  them,  because  the  parties  have  agreed  that  the  facts  shall 
be  decided  by  a  jury.'  Jones  v.  Hough,  5  Ex.  Div.  115,  122, 
per  Bramwell,  L.J.;  Coghlan  v.  Cumberland  (1898),  1  Chy. 
672.  But  see  Lodge  Holes  Colliery  v.  Wednesbury  Cor- 
poration (1908),  A.C.  323,  326.  In  a  jury  case,  in  the 
absence  of  a  finding  upon  a  material  question  of  fact  on  which 
there  is  conflicting  evidence  the  court  has  not  before  it  'all 
the  material  necessary  for  finally  determining  the  question.' 

"In  the  present  case  the  evidence  as  to  the  rate  of  speed, 
which  is  a  material  fact  in  issue,  is  dstinctly  conflicting.  The 
inference  as  to  whether  the  order  of  the  conductor  was  proper 
or  improper,  safe  or  dangerous  depends  largely  upon  this  dis- 
puted fact.  The  evidence  is  not,  in  my  opinion,  such  that 
upon  the  question  of  rate  of  speed  'only  one  conclusion  can 
properly  be  drawn.' 

"That  there  are  cases  in  which,  although  the  verdict  should 
be  set  aside  as  against  the  weight  of  evidence,  it  is  proper  to 
order  a  new  trial  rather  than  to  direct  that  judgment  should 
be  entered  in  incontrovertible.  Paquin  v.  Beauclerk  (1906), 
A.C.  148,  and  Clouston  v.  Corry,  ib.  122. 
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"The  present  case  seems  to  me  not  one  in  which  the  powers  S.   38. 
conferred  by  Rules  Nos.  615  and  817  should  be  exercised. 

"In    Clouston    v.    Corry    the     Judicial     Committee     indicates  Appellate 
how   greatly   an   ultimate   appellate   tribunal   should   respect   the  Jurisdiction, 
view  taken  in  the      first     appellate     court     upon   the  question  Interlocu- 
whether,  when  a  verdict  for  the  plaintiff  has  been  set  aside  as  tory 
against  the  weight  of  evidence,  there  should  be  a  new  trial  or  Judgments, 
judgment  for  the  defendant. 

"In  the  present  case,  in  concluding  his  judgment,  Mr. 
Justice  Osier  said: — 'For  these  reasons,  the  verdict  being 
against  the  weight  of  evidence,  and  the  uncertainty  as  to  the 
meaning  of  the  answer,  which  seems  rather  to  be  the  assertion 
of  a  proposition  of  law  than  a  finding  of  fact,  there  must  be  a 
new  trial.  .  .  .  The  damages,  it  must  be  said,  are  in  the 
circumstances  toost  unreasonably  large,  much  larger  than,  in 
the  view  most  favourable  to  the  plaintiff,  he  deserves  to  have.' 
These  allusions  to  the  indefinite  character  of  the  jury's  answer 
and  to  the  unreasonableness  of  the  damage,  indicate  that  the 
Court  of  Appeal  in  setting  aside  the  verdict  was  to  some 
extent  influenced  by  consideration  of  a  discretionary  character 
and  did  not  entirely  rest  its  judgment  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence. 

"The  power  to  direct  that  judgment  be  entered  conferred 
by  Rules  Nos.  615  and  817  is  discretionary,  and  when  the 
Court  of  Appeal  has  declined  to  exercise  it,  if  we  should  in 
any  case  interfere,  we  should  do  so,  in  my  opinion,  only  in  a 
very  extreme  case. 

"Moreover,  as  pointed  out  by  my  lord  the  Chief  Justice, 
where,  as  here,  on  a  motion  for  judgment,  a  new  trial  has 
been  granted  by  the  Court,  it  would  appear  either  that  the 
order  is  to  be  deemed  discretionary  or  that  it  is  to  be  regarded 
as  not  made  'upon  a  motion  for  a  new  trial'  within  the 
meaning  of  section  38  of  the  Supreme  Court  Act,  and  an 
appeal  to  this  Court  will  not  be  entertained.  Toronto  Railway 
Company  v.  McKay,  Coutlee's  Sup.  Ct.  Gas.  p.  419. 

"For  these  reasons  I  would  dismiss  this  appeal  with  costs." 

Warren  v.  Forst,  Oct.  7th,  1911. 
Judgment    of    the   Eegistrar. 

This  is  an  application  to  the  registrar  sitting  as  a  judge  in 
Chambers,  to  affirm  the  jurisdiction  of  the  court;  Arnoldi,  K.C., 
for  the  motion;  W.  L.  Scott  contra. 

The  facts  of  the  case  shortly  are  that  at  the  trial  of  the 
action  evidence  was  tendered  on  behalf  of  the  defendant  of  a 
stenographer  who  claimed  to  have  been  in  a  room  with  her 
employer  and  overheard  a  conversation  by  telephone.  The 
trial  judge  refused  the  evidence  on  the  ground  that  the  witness 
could  not  swear  that  it  was  the  plaintiff  who  was  at  the  other 
end  of  the  line,  or  that  he  had  heard  what  the  defendant  had 
spoken  into  the  telephone.  The  divisional  court  overruled 
the  trial  judge  and  ordered  a  new  trial  on  the  ground  that  the 
evidence  so  refused  was  admissible,  and  this  judgment  was 
affirmed  by  the  Court  of  Appeal.  It  is  from  the  judgment  of 
the  Court  of  Appeal  that  the  present  appellant  now  proposes 
to  prosecute  an  appeal  to  the  Supreme  Court. 
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8.   38.  The  Supreme  Court  Act,  sec.   38,  ss.    (d)    provides  that  there 

shall  be  an  appeal  to  the  Supreme  Court  frota  the  judgment 
Appellate  whether  "final  or  not  of  the  highest  court  of  final  resort  now 
.Jurisdiction,  or  hereafter  established  in  any  province  of  Canada  whether 
Interlocu-  such  court  is  a  court  of  appeal  or  of  original  jurisdiction, 
tory  where  the  court  of  original  jurisdiction  is  a  superior  court; 

Judgments,     (b)   upon  any  motion  for  a  new  trial." 

There  can  be  no  doubt  that  this  section  is  intended  to  give 
an  appeal  from  judgment  directing  a  new  trial,  subject  to  the 
limitations  placed  upon  the  general  language  of  the  section 
by  sees.  45  and  48  of  the  Supreme  Court  Act.  S.  45  provides 
that  there  shall  be  no  appeal  from  an  order  made  in  the  exer- 
cise/ of  the  judicial  discretion  of  the  court  making  the  same. 
Mr.  Scott's  first  objection  was  that  the  present  order  was  a 
discretionary  one;  but  I  cannot  accede  to  his  argument.  I 
do  not  see  how  it  is  possible  to  suggest  a  stronger  case  for 
holding  that  a  ;new  trial  was  granted  not  in  the  exercise 
of  discretion  but  on  the  question  of  law.  Here  the  trial 
judge  had  ruled  on  the  admissibility  of  certain  evidence, 
He  is  told  by  the  appellate  courts  that  his  ruling  was  incorrect, 
and  that  the  evidence  refused  should  have  been  received. 

Mr.  Scott  also  contended  that  since  the  amendment  of  the 
Supreme  Court  now  contained  in  s.  48,  limiting  appeals  to  the 
Supreme  Court  from  the  Court  of  Appeal  for  Ontario,  no 
appeal  lies  in  cases  of  new  trial.  It  is  admitted  that  the 
amount  involved  in  the  present  appeal  exceeds  $1,000  and  the 
case  therefore,  so  far  as  the  pecuniary  amount  involved  is 
concerned,  is  within  ss.  (c)  of  s.  48.  If  Mr.  Scott's  contention 
be  sound,  all  appeals  which  have  been  heard  and  disposed  of 
on  the  merits  by  the  Supreme  Court  in  cases  of  new  trial  since 
the  legislation  in  question,  have  been  without  jurisdiction.  I 
have  no  doubt  that  the  records  of  the  court  will  show  that  a 
number  of  cases  have  come  to  the  Supreme  Court  on  appeal 
from  orders  granting  or  refusing  a  new  trial  since  the  legis- 
lation in  question,  although  they  may  not  have  been  reported. 
T  can  cite  one  at  least,  namely,  Can.  Pacific  Rly.  Co.  v.  Lloyd- 
£5rown,  which  was  heard  on  the  14th  day  of  December,  1909, 
and  judgment  pronounced  on  the  24th  December  dismissing 
the  appeal  with  costs.  The  reasoning  of  the  court  in  the 
various  cases  in  which  appeals  in  cases  of  new  trials  were 
quashed  because  the  new  trial  had  been  granted  in  the  exercise 
of  the  judicial  discretion  of  the  court  below,  shows  that  there 
is  a  class  of  new  trial  cases  in  which  an  appeal  to  the  Supreme 
Court  does  lie.  In  the  case  of  Canada  Carriage  Co.  v.  Lea, 
37  S.C.R.  672,  it  was  iheld  that  there  was  an  exercise  of  judicial 
discretion  because  the  court  below  had  expressly  stated  that 
the  new  trial  was  granted  in  the  exercise  of  the  court's  dis- 
cretion. Again,  in  the  case  of  Toronto  Rly.  Co.  v.  McKay, 
Gout.  S.C.  Cas.  419,  the  Supreme  Court  quashed  the  appeal 
because  the  Court  of  Appeal  had  granted  a  new  trial  suo  motu, 
this  relief  not  being  asked  by  the  notice  of  motion  by  way  of 
appeal  to  that  Court,  and  the  Court  of  Appeal  stating  that  they 
granted  it  because  the  verdict  of  the  jury  was  unsatisfactory. 
In  the  case  of  Can.  Pacific  Rly.  Co.  v.  Lloyd-Brown  above 
mentioned,  an  application  was  made  to  the  registrar  to  affirm 
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the  jurisdiction  of  the  court,  which  was  granted,  and  no  appeal  S.   3S. 

taken    from    his    decision.     The    Chief   Justice    in    his    reasons,       

delivered    when   judgment   was   pronounced,    held   that   the    case  Appellate 
was  not   distinguishable  from  Toronto   Rly.    Co.   v.   McKay,   and  Jurisdiction, 
the  appeal  should   be   quashed   for  want  of  jurisdiction,   but  as  Interlocu- 
Ihe  respondent  had  not  appealed   from   the  order  of   the  regis-tory 
trar  as  he   should   have  done,   there   should   be   no   costs.        Mr.  Judgments. 
Justice   Davies,   who   dissented,   however,    said   that  "if   the   new 
trial  had   been  ordered  in  the  exercise  of  the  discretion  of  the 
court,    we,    of   course,    would    not    interfere.      It    was    not,    how- 
ever,  so   granted,   but  is  based   expressly   upon  the  ground   that 
the   verdict    was    against   the    weight    of   evidence   and    the    con- 
struction put  upon  the  answer  of  the  jury  to  one  of  the   ques- 
tions."     The   other    judges    do    not    deal    with    the    question    of 
the  jurisdiction   of  the   court. 

If  there  were  no  appeal  in  cases  of  new  trial,  all  these 
motions  to  quash  for  want  of  jurisdiction  would  have  been 
disposed  of  by  the  simple  statement  that  the  appeal  was  one 
in  which  a  new  trial  had  been  ordered  or  refused  by  the  court 
below,  and  that  in  all  such  cases  the  granting  or  refusing  of 
a  new  trial  is  in  the  judicial  discretion  of  the  court,  and  there- 
fore no  appeal  lies  from  such  an  order  by  virtue  of  s.  45  of  the 
^upveme  Court  Act. 

My  conception  of  the  law  with  respect  to  new  trials  under 
the  Supreme  Court  Act  in  appeals  from  the  Province  of  Ontario 
is  that  a  right  to  appeal  lies  in  cases  of  new  trial  under  s.  38 
unless  the  judgment  appealed  from  is  in  the  exercise  of  the 
judicial  discretion  of  the  court,  or  the  right  of  appeal  is  taken 
away  by  reason  of  the  fact  that  the  case  does  not  fall  within 
one  or  other  of  the  subsections  of  s.  48.  In  other  words,  that 
if  the  Court  of  Appeal  grant  or  refuse  a  new  trial,  or  affirm 
or  reverse  an  order  granting  or  refusing  a  new  trial  by  the 
divisional  court,  and  this  is  not  in  the  exercise  of  its  judicial 
discretion,  an  appeal  lies  from  such  judgment  to  the  Supreme 
Court  of  Canada  if: 

"(a)  the  title  to  real  estate  or  some  interest  therein  is  in 
question; 

"(b)  the  validity  of  a   patent  is   affected; 

"(c)  the  ^matter  in  controversy  in  the  appeal  exceeds  the 
sum  or  value  of  one  thousand  dollars  exclusive  of  costs; 

"(d)  the  matter  in  question  relates  to  the  taking  of  an 
annual  or  other  rent,  customary  or  other  duty  or  fee,  or  a 
like  demand  of  a  general  or  public  nature  affecting  future 
rights;  or 

"(e)  special  leave  of  the  Court  of  Appeal  for  Ontario  or  of 
the  Supreme  Court  of  Canada  to  appeal  to  such  last  mentioned 
Court  is  granted." 

The  motion  to  affirm  the  jurisdiction  therefore  is  granted 
with  costs. 

Discretion  of  court  beloiv  in  cases  of  new  trial,  ride  p.  196, 
infra.  Misdirection  in  cases  of  new  trials,  vide  infra,  p.  371. 
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8.    38. 


38   (c). 


Appellate      Equity  Cases. 
Jurisdiction. 

interiocu-  Not    only    was    it    conceded   in     Parliament    when    the 

toiT  original    of    this    section    was    under     consideration    that 

Judgments.  (jecrees  jn  equity  were  appealable  whether  final  or  not, 
but  the  Court  has  so  determined  on  many  occasions. 
Vide  Attorney- General  Sir  John  Macdonald  in  the  House 
of  Commons,  1879,  Hansard  Reports.  Langevin  v. 
St.  Marc,  18  Can.  S.C.R.  599.  It  has  been  pointed 
out,  supra\  p.  37,  that  in  certain  decisions  where  appeals 
were  heard,  arising  out  of  some  order  or  report  of  a 
referee,  jurisdiction  could  be  supported  on  the  ground  that 
the  cases  were  such  as  under  the  old  procedure  were  cogniz- 
able only  in  a  Court  of  Equity. 

It  will  be  noticed  that  this  sub-section  does  not  apply  to 
appears  from  the  Province  of  Quebec.  The  reason  therefor 
probably  is  that  equity  jurisprudence,  as  it  is  understood  in 
England  and  the  other  provinces  of  Canada,  is  unknown  to 
the  French  law,  although  relief  in  cases  of  accident,  mistake, 
fraud,  etc.,  is  specifically  provided  for  in  the  Code. 

Injunction. 

The  remedy  by  injunction  was  unknown  in  the  Province 
of  Quebec  until  1878,  41  V.  c.  14  (Que.),  when  provision 
was  made  for  the  issue  of  a  writ  of  injunction.  In  1897  the 
new  code  brought  the  remedy  by  injunction  into  con- 
formity with  the  practice  which  obtained  in  the  Province  of 
Ontario  and  the  writ  of  injunction  was  done  away  with, 
but  provision  was  made  for  the  granting  of  an  order  of  in- 
junction as  a  remedy  incidental  to  an  action  instituted  by 
writ  of  summons.  Since  the  amendment  of  60-61  V.  c.  34, 
which  placed  a  limitation  upon  appeals  to  the  Supreme  Court 
from  judgments  of  the  Court  of  Appeal  for  Ontario,  infra, 
section  48,  the  jurisdiction  of  the  Supreme  Court  in  matters 
of  injunction  in  the  Provinces  of  Ontario  and  Quebec  has 
been  assimilated,  and  now  unless  the  matter  in  controversy 
falls  within  the  class  of  cases  provided  for  by  sections  46  and 
48,  infra,  no  appeal  from  a  judgment  or  order  awarding  an 
injunction  will  lie  as  of  right  to  the  Supreme  Court  of 
Canada.  Vide  Emerald  Phosphate  Co.  v.  Anglo-Continental, 
21  Can.  S.C.R.  422,  infra,  p.  135;  Delisle  v.  Arcand,  36  Can, 
S.C.R.  24,  infra,  p.  136 ;  Chicoutimi  Pulp  Co.  v.  Price,  39 
Can.  S.C.R,  81,  infra,  p.  136;  Price  v.  Tanguay,  42  Can. 
S.C.R.,  133,  infra,  p.  137. 
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There  can  be  little  doubt  that  the  legislation  contained  S.  38. 
in  6U-61  V.  c.  34,  was  adopted  by  Parliament  without  a  full 
appreciation  of  the  effect  it  would  have  upon  appeals  to  the 
Supreme  Court,  or  that  the  result  would  be  to  take  away  the 
long  established  appeals  in  matters  of  habeas  corpus,  certi-  tory 
orari  and  prohibition  not  arising  out  of  a  criminal  charge,  Judgments, 
mandamus  and  judgments  quashing  municipal  by-laws,  pro- 
vided by  24  (<;),  for  a  reference  to  which,  vide  notes  to  sec- 
tion 48,  infra. 

Similarly,  this  legislation  has  had  the  effect  of  depriving 
the  Supreme  Court  of  jurisdiction  in  many  cases  in  which 
relief  alone  lies  in  the  equity  jurisdiction  of  the  High  Court 
of  Justice,  and  no  damages  are  asked,  nor  is  there  directly  a 
question  of  money  involved.  The  Supreme  Court  has  held 
that  the  collateral  effect  of  a  judgment  cannot  be  taken  into 
consideration  when  its  jurisdiction  depends  upon  the  pecuni- 
ary amount  involved,  or  whether  the  subject  matter  of  the 
appeal  is  one  of  those  provided  for  in  the  statute  limiting 
the  appeal. 

Toussignant  v.  Nicolet,  32  Can.  S.C.R.  353. 

This  was  an  action  brought  for  the  annulment  of  a  proces- 
verbal  establishing  a  highway  in  the  Province  of  Quebec, 
and  charging  the  appellants'  land  with  the  expenses  of  con- 
struction amounting  to  $2,000,  and  $400  a  year  for  mainten- 
ance of  the  road  The  Court  in  quashing  the  appeal  said: — 

"The  constant  jurisprudence  of  the  court  is  against  our 
right  to  entertain  the  appeal.  The  fact  that  the  proces-verbal 
attacked  by  the  appellants'  action  may  have  the  result  to  put 
upon  them  the  cost  of  the  work  in  question,  alleged  to  be  over 
two  thousand  dollars,  dees  not  make  the  controversy  to  be  one 
of  two  thousand  dollars.  It  is  settled  law  that  neither  the 
collateral  effects  nor  any  contingent  loss  that  a  party  may 
suffer  by  reason  of  a  judgment  are  to  be  taken  into  considera- 
tion when  the  jurisdiction  depends  upon  the  pecuniary  amount 
or  upon  any  of  the  subjects  metioned  in  section  29  (now  sec- 
tion 46). 

Injunction — generally. 

The  following  decisions,  although  arising  in  the  Province 
of  Quebec,  have  now,  by  virtue  of  the  provisions  contained 
in  section  48,  application  to  appeals  from  the  Province  of 
Ontario. 

Joly  v.  Macdonald,  2  Legal  News  104  (1879). 

Article  68,  C.C.P.,  provides  for  an  appeal  to  the  Judi- 
cial Committee  of  the  Privy  Council  from  the  Court  of 
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S.    38. 

Appellate 
Jurisdiction, 
Interlocu- 
tory 
Judgments. 


Queen's  Bench  subject  substantially  to  the  same  provisions 
as  regulate  appeals  to  the  Supreme  Court  of  Canada  under 
section  46,  except  that  the  amount  involved  must  exceed  £500 
sterling. 

In  this  case  the  appellant  had  obtained  an  injunction 
against  the  respondent  in  a  matter  involving  the  possession 
of  a  railway  of  the  value  of  over  $1,000,000.  The  Court  of 
Queen's  Bench,  appeal  side,  set  aside  this  injunction,  and 
the  respondent  applied  to  the  same  court  to  allow  his  security 
on  an  appeal  to  the  Privy  Council.  Sir  A.  A.  Dorion,  C.J., 
made  an  order  allowing  the  security  stating  that  "  whether 
the  case  were  considered  as  relating  to  the  possession  of  real 
estate  or  as  involving  an  amount  of  $1,000,000,  the  respon- 
dent had  a  right  to  go  to  the  Privy  Council." 

In  D  of  tie  v.  Board  of  Temporalities,  3  Legal  News  308 
(Sept.,  1880),  an  application  was  made  to  the  Court  of 
Queen's  Bench,  appeal  side,  to  allow  security  upon  an  appeal 
to  Her  Majesty's  Privy  Council.  In  giving  judgment  the 
Court  said: — 

"  The  report  of  O'Farrell  v.  Brassard,  4  Q.L.R.  214,  was 
not  quite  correct.  It  had  not  been  held  that  no  appeal  lay 
from  a  prohibition,  but  that  no  appeal  lay  where  there  was 
no  matter  in  dispute  exceeding  the  sum  or  value  of  £500 
sterling.  The  same  may  be  said  of  the  short  holding  in 
Pacaud  v.  Gagne  (17  L.C.R.  357)  Mondelet,  J.,  said  that 
this  case  did  not  fall  within  any  of  the  dispositions  of  the 
statute  regulating  appeals  to  Her  Majesty  (p.  375).  The 
appeal  was  also  refused  on  the  same  ground  in  Belief euille 
v.  Doucet  (1  Q.L.R.  250).  But  we  granted  the  appeal  in 
Joly  v.  Macdonald  (2  Legal  News  104),  because  there  was 
in  dispute  a  sum  exceeding  £500  sterling.  There  is  also  in 
this  case  a  matter  in  dispute  greatly  exceeding  that  amount, 
and,  therefore,  leave  to  appeal  should  be  granted.  Leave  to 
appeal  is  granted,  however,  without  suspending  the  effect  of 
the  judgment  dissolving  the  injunction." 

It  will  be  noted  that  the  Court  speaks  of  granting  leave 
to  appeal,  an  expression  still  retained  in  the  Province  of 
Quebec,  where  an  appeal  lies  de  piano  and  all  the  Court  has 
power  to  do  is  to  allow  the  security. 

Stanton  v.  Canada  Atlantic  Ely.  Co.,  Gout.  Dig.  89,  18th   March, 

1885. 

In  this  case  the  paintiffs,  appellants,  presented  a  petition 
for  a  writ  of  injunction  to  Mr.  Justice  Torrance  of  the 
Superior  Court  of  the  Province  of  Quebec,  pursuant  to  the 
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provisions  of  the  Injunction  Act,  41  V.  c.  14,  and  the  writ  of  s-  38. 
injunction,  enjoining  the  respondents  until  otherwise  ordered 
&?/  the  said  judge  or  the  court,  issued  and  was  duly  served  j^^^on 
with  a  declaration  embodying  the  plaintiffs'  claim  which  was  lnterlocu_ 
to  prevent  the  completing,  issuing  or  negotiating  of  certain  tory 
bonds  by  the  company.  Judgments. 

Subsequently,  the  defendants,  besides  filing  certain  pre- 
liminary exceptions  to  the  jurisdiction  and  to  the  form,  pre- 
sented a  motion  to  quash  the  injunction  to  Mr.  Justice 
Mathieu  who  suspended  the  operation  of  the  injunction 
under  section  8,  sub-section  2  of  the  Injunction  Act,  which 
read  as  follows: — 

"The  injunction  contained  in  the  original  writ  may  from 
time  to  time  be  suspended  as  the  court  or  judge  may  deem 
necessary,  and  for  such  period  and  upon  such  conditions  as  to 
security  or  otherwise  as  the  court  or  judge  may  deem  reason- 
able, etc." 

The  judge  denied  his  right  to  quasli  the  same. 

The  appellants  and  respondent  respectively  obtained 
leave  to  appeal  from  the  said  judgment  to  the  Court  of 
Queen's  Bench  and  the  last,  mentioned  court  on  the  21st 
January,  1884,  quashed  the  injunction  absolutely. 

The  appellants  then  applied  to  Mr.  Justice  Monk  in  the 
court  below  to  allow  their  security  for  an  appeal  to  the 
Supreme  Court,  but  the  application  was  refused  upon  the 
ground  that  the  judgment  quashing  the  writ  of  injunction 
was  not  a  final  judgment.  The  appellants  then  applied  to 
Mr.  Justice  Henry  of  the  Supreme  Court  of  Canada  to  have 
the  security  allowed,  who  referred  the  application  to  the 
Court  where,  after  argument,  it  was  held  that  the  Judgment 
of  the  Court  of  Queen's  Bench  quashing  the  interim  injunc- 
tion was  not  a  final  judgment  from  which  an  appeal  would 
lie. 

It  would  appear  from  the  facts  of  this  case  that  the  appeal 
might  also  have  been  quashed  on  the  ground  that  the  case 
did  not  fall  within  the  provisions  of  section  8  of  the  Supreme 
Court  Amendment  Act,  1879,  42  V.  c.  39  (now  section  46), 
limiting  appeals  from  the  Province  of  Quebec. 

Hall  v.  Dominion  of   Canada  Land  &   Colonization   Co.,   8   Can. 

S.C.R.  631. 

In  this  case  the  writ  of  injunction  restrained  the  defen- 
dants from  prosecuting  lumbering  operations  upon  certain 
lands  claimed  by  the  plaintiffs.  The  Supreme  Court  heard 
the  appeal.  No  question  of  jurisdiction,  under  the  provi- 
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S.  38.  sions  then  in  force  equivalent  to  present  section,  was  raised. 

~~™        Leave  to  appeal  in    this    case   was    granted    by    the    Privy 
Jurisdiction   Council,  but  the  appeal  was  never  prosecuted. 

tory*  *  Quebec  Warehouse  v.  Levis,  11  Can.  S.C.R.  666. 

Judgments.  In  this  case  the  Superior  Court  made  perpetual  an  in- 
junction against  the  defendants  restraining  the  corporation 
of  Levis  from  proceeding  further  to  carry  out  a  by-law  in 
favour  of  the  Quebec  Central  Railway  upon  the  ground  that 
the  by-law  of  the  municipality  was  ultra  vires.  This  judg- 
ment was  reversed  by  the  Court  of  Queen's  Bench,  appeal 
side,  but  reinstated  by  the  Supreme  Court.  The  proceed- 
ings were  instituted  under  the  old  practice  and  a  writ  of 
injunction  granted  after  pleadings  filed  which  involved  no 
question  of  a  money  demand.  The  jurisdiction  of  the 
Supreme  Court  in  this  appeal  can  only  be  supported  on  the 
ground  that  it  was  a  case  of  a  municipal  by-law,  which  by 
section  30  (now  section  47)  is  excluded  from  the  limitation 
with  respect  to  appeals  from  the  Province  of  Quebec  under 
section  8  of  the  Supreme  Court  Amendment  Act,  42  V.  c.  39, 
1879  (now  section  46),  of  the  Act. 

Chicoutimi  v,  Legare,  27  Can.  S.C.R.  329. 

In  this  case  the  appellants  petitioned  the  Superior  Court 
in  November,  1895  (previous  to  the  adopting  of  the  new 
Code),  for  a  writ  of  injunction  against  the  respondent  to 
restrain  him  from  carrying  on  certain  works  and  excavations 
upon  certain  streets  in  the  town  of  Chicoutimi  of  a  nature 
to  obstruct  the  highways,  to  the  great  damage  and  nuisance 
of  the  general  public,  and  without  the  permission  of  the 
plaintiffs,  until  the  final  judgment  should  be  given  in  the 
action;  and  also  asked  that  a  final  judgment  should  be  ren- 
dered making  the  interlocutory  judgment  final  and  per- 
petual. The  answer  of  the  defendant  to  the  injunction  was 
that  the  plaintiffs'  counsel  had  granted  permission  to  the 
defendant  to  construct  an  aqueduct  in  the  town  of  Chicoutimi 
according  to  certain  conditions  which  appeared  in  the  resolu- 
tion of  the  council,  and  that  in  conforming  to  this  resolution 
he  had  constructed  the  aqueduct  and  he  had  done  nothing 
beyond  what  he  was  authorized  by  resolution  of  the  council 
to  do. 

The  writ  issued,  and  a  petition  to  suspend  its  operation 
was  refused.  By  the  final  judgment  on  the  merits  the 
Superior  Court  made  the  injunction  perpetual  on  the  ground 
that  the  resolution  of  the  council  was  illegal,  but  this  was 
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reversed  by  the  Court  of  Queen's  Bench.     An  appeal  to  the  &  38- 
Supreme  Court  was  heard,  no  exception  to  the  jurisdiction 
being  taken,  and  the  judgment  of  the  Court  of  Queen's  Bench 
was  set  aside  and  that  of  the  Superior  Court  reinstated.         interiocu- 

It  is  not  at  all  clear  what  provision  of  section  29   (nowtory 
section  46)  of  the  Act  gave  jurisdiction  to  the  Supreme  Court  Judgments. 
to  entertain  this  appeal.     No  question  being  raised  as  to  its 
jurisdiction,  it  may  not  be  deemed  a    binding   authority  in 
another  case  where  the  facts  are  similar. 

Came  v.  Consolidated  Car  Heating  Co.,  11  R.J.Q.  K.B.  114. 

The  action  of  the  company  respondent  was  for  $15,000, 
but  the  respondent  subsequently  consented  that  judgment 
should  go  for  $25.  In  the  course  of  the  suit  the  respondent 
obtained  a  writ  of  injunction  against  the  appellant  to  re- 
strain any  infringement  of  the  respondent's  rights  under  a 
patent.  This  injunction  was  maintained  by  the  final  judg- 
ment of  the  Superior  Court,  but  the  judgment  was  reversed 
in  appeal.  The  respondent  then  moved  for  leave  to  appeal 
to  His  Majesty's  Privy  Council. 

Held,  that  the  "  matter  in  dispute  "  being  the  damages 
which  the  appellant  would  suffer  if  the  respondent  acted 
contrary  to  the  order  of  the  Court,  and  these  damages  being 
contingent  and  not  susceptible  of  determination,  it  was  im- 
possible to  say  that  the  matter  in  dispute  exceeded  the  sum 
or  value  of  £500  sterling  and  the  case  did  not  fall  within  the 
terms  of  article  68,  sub-section  3  of  the  Code  of  Civil  Pro- 
cedure, Quebec. 

Article  68  reads  in  part  as  follows : — 

"68.  An  appeal  lies  to  Her  Majesty  in  Her  Privy  Council 
from  final  judgments  rendered  in  appeal  by  the  Court  of 
King's  Bench:  — 

"1.  In  all  cases  where  the  matter  in  dispute  relates  to  any 
fee  of  office,  duty,  rent,  revenue  or  any  sum  of  money  payable 
to  His  Majesty; 

"2.  In  cases  concerning  titles  to  lands  or  tenaments,  annual 
rents  or  other  matters  in  which  the  rights  in  future  of  the  parties 
may  be  affected; 

"3.  In  all  other  cases  wherein  the  matter  In  dispute  exceeds 
the  sum  or  value  of  five  hundred  pounds  sterling." 

Emerald  Phosphate  Co.  v.  Anglo-Continental,  21  Can.  S.C.R.  422. 

Tn  this  case  the  appellants  and  respondents  were  owners 

of  adjoining  lots  numbered    19    and    18    respectively.       The 

appellants  alleging  that  the  respondents  had  trespassed  on 
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their  lot  19,  took  proceedings  (changed  now  by  the  new 
^  ~~!~  Code)  by  petition  to  obtain  a  writ  of  injunction  restraining 
Jurisdiction  *ne  respondents  from  trespassing  and  mining  upon  lot  19. 
interiocu-  The  respondents  opposed  the  proceedings,  alleging  that  all 
tory  their  work  was  done  on  their  own  lot  18.  Upon  issue  joined 

Judgments,  and  evidence  taken,  the  Superior  Court  maintained  the  writ 
of  injunction.  The  Court  of  Appeal  held  the  proper  pro- 
ceedings should  have  been  by  an  action  en  homage,  and  an 
injunction  did  not  lie,  and  set  aside  the  judgment  below.  On 
motion  to  quash  an  appeal  to  the  Supreme  Court,  it  was  held 
that  there  was  no  controversy  between  the  parties  as  to  their 
respective  titles.  The  cause  of  litigation  was  the  boundary 
between  their  lots,  and  that 'under  the  laws  of  the  Province 
of  Quebec,  the  right  to  the  title  to  this  lot  or  to  the  posses- 
sion thereof  could  not  be  determined  in  proceedings  for  a 
writ  of  injunction;  that  no  judgment  either  au  possessoire 
or  au  petitoire  could  be  given  in  such  an  action;  that  no  title 
to  land  was  in  issue  and  no  appeal  would  lie. 

This  case  was  explained  in  Delisle  v.  Arcand,  36  Can. 
S.C.B.  24,  where  the  Court  said: 

' '  Mr.  Belcourt  has  referred  us  to  the  Emerald  Phosphate 
Co.  v.  Anglo-Continental,  but  I  fail  to  see  how  he  can  find 
any  comfort  in  that  decision.  First,  it  was  not  a  case  of  a 
possessory  action,  but  one  of  injunction,  which  is  always 
purely  personal." 

Chicoutimi  Pulp  Co.  v.  Price,  39  Can.  S.C.R.  81. 

The  respondent,  plaintiff  in  the  court  below,  brought  a 
possessory  action  in  the  Superior  Court  at  Chicoutimi  against 
the  appellants,  in  respect  of  interferences  with  his  rights, 
alleging  that  he  and  his  predecessors  had  been  for  a  great 
number  of  years  in  possession  as  proprietors  of  a  water-power 
on  the  Chicoutimi  River;  that  the  defendants,  now  appel- 
lants, owned  and  operated  a  large  pulp-mill  situated  a  short 
distance  above  the  same  river  in  connection  with  which  they 
used  several  machines  known  as  barking  mills ;  that  the  refuse 
from  these  machines,  consisting  of  bark,  sawdust,  etc.,  was 
dumped  into  the  river  and  thence  carried  by  the  current  into 
the  flume  and  cistern  of  his  mill  thereby  injuring  the  power, 
mill,  and  machinery,  and  generally  causing  the  plaintiff 
damages,  for  which  he  claims  an  injunction  and  in  compen- 
sation $2,000.  The  trial  judge  ordered  the  defendant  to 
cease  his  interference  with  the  plaintiff's  rights  to  enjoy  his 
water-power,  made  a  perpetual  injunction  reserving  to  the 
plaintiff  his  recourse  for  damages  which  he  suffered  by  reason 
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of  the  facts  of  which  he  complained.     Price  appealed  to  the  s-  3S- 
Court  of  Review  while  the  company  appealed  to  the  Court  of 
King's  Bench.     The  appeal  to  the  Court  of  Review  was  first 
disposed  of,  when   the   judgment  at   the   trial  was   affirmed,  interiocu- 
The  company  nevertheless  proceeded  with  their  appeal  to  the  tory 
Court  of  King's  Bench,  but  their  appeal  was  dismissed  on  Judgments, 
the  ground  that  they  should  have  appealed  from  the  judg- 
ment of  the  Court  of  Review  and  not  the  judgment  at  the 
trial. 

The  Court  held  that  an  appeal  from  the  judgment  of  the 
Superior  Court,  rendered  on  the  trial  of  a  cause,  will  lie  to 
the  Court  of  King's  Bench,  appeal  side,  if  taken  within  the 
time  limited  by  article  1209  of  the  Code  of  Civil  Procedure 
of  Quebec,  notwithstanding  that,  in  the  meantime,  on  an 
appeal  by  the  opposite  party,  the  Court  of  Review  may  have 
rendered  a  judgment  affirming  the  judgment  appealed  from. 

Although  the  granting  of  an  order  for  injunction,  under 
article  957  of  the  Code  of  Civil  Procedure  of  Quebec,  is  an 
act  depending  on  the  exercise  of  judicial  discretion,  the 
Supreme  Court  of  Canada,  on  an  appeal,  reversed  the  order 
on  the  ground  that  it  had  been  improperly  made  upon  evi- 
dence which  shewed  that  the  plaintiff  could,  otherwise,  have 
obtained  such  full  and  complete  remedy  as  he  was  entitled 
to  under  the  circumstances  of  the  case.  Davies  and  Iding- 
ton,  JJ.,  dissenting,  were  of  opinion -that  the  order  had  been 
properly  granted. 

A  possessory  action  will  not  lie  in  a  case  where  the 
trouble  de  possession  did  not  occur  in  consequence  of  the 
exercise  of  an  adverse  claim  of  right  or  title  to  the  lands  in 
question,  and  is  not  of  a  permanent  or  recurrent  nature. 

Price  v.  Tanguay,  42  Can.  S.C.R.  133. 

The  plaintiffs  complained  that  they  were  impeded  in  the 
right  to  drive  logs  down  the  course  of  a  river  and  brought 
suit  for  a  declaration  of  their  right  to  do  so,  for  an  injunc- 
tion and  an  order  for  the  removal  of  a  movable  boom  placed 
across  the  river  by  the  defendants.  No  claim  was  made  for 
damages.  The  Court  said: 

"The  only  question  for  us  to  decide  is  whether  or  not,  on 
these  facts,  we  have  jurisdiction  to  hear  this  case.  There  is 
no  question  of  future  rights  or  of  title  to  property  at  issue  in 
>my  opinion.  The  right  of  the  riparian  owner  to  use  the  water 
which  passes  by  or  crosses  over  his  property  for  the  purposes 
mentioned  in  art.  503  C.C.  is  not  involved  either  in  this  appeal. 
Appellants'  counsel  in  answer  to  the  objections  made  by  the 
court  put  forward  the  contention  that  this  is  a  possessory 
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S.  39.  action  and  that  we  have  jurisidction  to   hear  it  and   Delisle  v. 

Arcand  (36  Can.  S.C.R.  23)  was  referred  to.  It  was  held 
Appellate  i'n  that  case  that  we  have  jurisdiction  to  hear  a  possessory 
Jurisdiction,  action  because  in  such  an  action  titles  are  in  issue  in  a 
Special  secondary  manner.  In  the  same  case  it  was  decided,  when 

Case.  the  case  was  finally  disposed  of  on  the  merits   (37   Can     .S.C.R 

668),  that  the  possessory  action  lies  only  in  favour  of  persons 
in  exclusive  possession   'a  titre   de   proprietaire.' 

"This  is  not  a  possessory  action;  it  is  merely  an  action  on 
the  case  for  a  nuisance  infringing  plaintiffs'  rights  and  there 
is  no  claim  made  for  actual  ascertained  d\amages."  Vide 
Clarke  v.  Goodall,  43  Can.  S.C.R.  284,  supra,  p. 

39.  Except  as  hereinafter  otherwise  provided,  an  appeal  shall 
lie  to  the  Supreme  Court, — 

(a.)  from  the  judgment  upon  a  special  case,  unless  the  parties 
agree  to  the  contrary,  and  the  Supreme  Court  shall  draw  any 
inference  of  fact  from  the  facts  stated  in  the  special  case  which 
the  court  appealed  from  should  have  drawn; 

(b.)  from  the  judgment  upon  any  motion  to  set  aside  an 
award  or  upon  any  motion  by  way  of  appeal  from  an  award  made 
in  any  superior  court /in  any  of  the  provinces  of  Canada  other 
than  the  Province  of  Quebec; 

(c.)  from  the  judgment  in  any  case  of  proceedings  for  or  upon 
a  writ  of  habeas  corpus,  certiorari  or  prohibition  not  arising  out 
of  a  criminal  charge; 

(d.)  in  any  case  or  proceeding  for  or  upon  a  writ  of  manda- 
mus; and, 

(e.)  in  any  case  in  which  a  by-law  of  a  municipal  corpora- 
tion has  been  quashed  by  a  rule  or  order  of  court  or  the  rule  or 
order  to  quash  has  been  refused  after  argument.  R.S.,  c.  135r 
s.  24;— 54-55  V.,  c.  25,  s.  2. 

39  (a). 

It  is  not  clear,  in  view  of  the  fact  that  section  24  of  the 
Supreme  &  Exchequer  Courts  Act  gave  in  general  terms  an 
appeal  from  final  judgments  of  the  highest  court  of  last 
resort  where  the  court  of  original  jurisdiction  was  a  superior 
court,  why  it  was  considered  necessary  to  make  special  pro- 
vision in  that  Act  for  the  class  of  cases  contained  in  this 
section,  unless  it  were  deemed  advisable  ex  abundanti  cautela. 
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It  might  have  been  argued  that  without  the  provisions  of  (a)  s-  39> 
and  (b)  the  original  tribunal  was  persona  designata,  and  that SlS- _^_* 
no  appeal  would  lie  from  a  judgment  in  cases   such   as   are  Appellate 
therein  provided.     Appeals  under  this  Act  are  governed  by  Jurisdiction, 
sections  42,  44,  46,  47,  48  and  49,  infra.  Special 

Vide  also  notes  to  section  36,  supra,  and  Dcsormcau.r  v.  Case- 
Ste.  Thcrcse,  43  Can.  S.C.R.  82,  infra,  p.  162. 

Draper  v.  Radenhurst,  14  Ont.  P.R.  376. 

In  this  case  it  was  contended  on  behalf  of  the  respondents 
that  every  appeal  to  the  Supreme  Court  was  upon  a  special 
case  and  therefore  a  notice  was  required  to  be  given  under 
section  41  of  the  Supreme  &  Exchequer  Courts  Act,  now  sec- 
tion 70,  and  if  not  so  given  the  appeal  would  not  lie.  In 
pronouncing  judgment  Maclcnnan,  J.A.,  said:— 

"Under  the  old  common  law  practice,  both  in  England  and  in 
Ontario,  a  special  case  was  something  well  known  and  which  had 
a  precise  and  definite  meaning.  It  is  thus  described  in  the  third 
edition  of  Chitty's  Archbold's  Practice  (1836),  at  page  383: 
'Where  a  difficulty  in  point  of  law  arises,  the  jury  toiay,  instead 
of  finding  a  special  verdict,  find  a  general  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  judge  or  the  court  above,  or  a 
special  case  stated  by  counsel  on  both  sides  with  regard  to  the 
matter  of  law;  which  has  this  advantage  of  a  special  verdict, 
that  it  is  attended  with  much  less  expense  and  obtains  a  much 
speedier  decision.  On  the  other  hand,  however,  as  nothing 
appears  upon  the  record  but  the  general  verdict,  the  parties  are 
thereby  precluded  from  the  benefit  of  a  writ  of  error,  if  dis- 
satisfied with  the  judgment  of  the  court  or  judge  upon  the  point 
of  law.' 

By  section  154  and  following  sections  of  the  C.L.P.  Act  of 
Upper  Canada,  provision  was  made  for  stating  questions  of  law, 
and  also  for  stating  the  facts  of  the  case,  by  consent  and  by  order 
of  a  judge,  in  the  form  of  a  special  case  for  the  opinion  of  the 
court,  and  for  judgment  thereon.  Under  the  old  practice  before 
the  C.L.P.  Act,  it  will  be  observed  that  error  could  not  be  brought 
upon  a  judgment  on  a  special  case  without  express  provision 
being  made  therefor;  so  under  the  C.L.P.  Act,  the  proceeding 
being  by  consent  of  parties,  the  like  result  would  follow,  and 
there  could  be  no  appeal  from  the  judgment  without  an  enact- 
ment to  that  effect.  For  that  reason,  doubtless,  we  find  in  the 
Act  relating  to  the  Court  of  Error  and  Appeal,  20  V.  c.  5,  s.  13, 
a  section  declaring  that  an  appeal  shall  lie  from  a  judgment  on  a 
special  case  in  the  same  manner  as  from  a  judgment  upon  a  special 
verdict,  unless  the  parties  agree  to  the  contrary,  and  that  the 
court  shall  draw  any  inference  of  fact  frolm  the  facts  stated  in 
the  special  case,  which  the  court  by  which  the  case  was  originally 
decided  ought  to  have  drawn. 

"Such  being  the  well  known  nature  of  a  special  case,  and 
of  a  judgment  thereon,  and  one  of  the  features  of  such  a  judg- 
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S.   39,  ment  being  that  it  was  not  appealable  without  express  enactment, 

s.s.  (a).  I  cannot  have  any  doubt  that  the  judgment  upon  a  special  case 
intended  in  section  41  (now  sec.  70)  of  the  Supreme  Court  Act 
Appellate  is  a  judgment  on  the  kind  of  case  well  known  by  that  name, 
Jurisdiction,  and  that  it  has  no  reference  to  the  case  which,  by  the  practice 
Special  of  this  Court,  is  prepared  for  the  purpose  of  the  appeal. 

Case.  "I  am,  therefore,  of  opinion  that  no  notice  of  appeal  under 

section  41  was  required  in  this  case,  and  there  being  no  other 
objection  to  the  allowance  of  the  bond,  it  must  be  allowed." 

Smyth  v.  McBougall,  1  Can.  S.C.R.  114. 

"  Where  a  case  has,  by  consent  of  parties,  been  turned 
into  a  special  case,  and  the  judge's  minutes  of  the  evidence 
taken  at  the  trial  agreed  to  be  considered  as  part  of  the 
said  special  case,  the  Court  has  no  power  to  add  anything, 
except  with  the  like  consent,  and  has  no  power  to  order  any 
further  evidence  to  be  taken." 

Halifax  &  Cape  Breton  Coal  &  Rly.  Co.  v.  Gregory,  Cass.  Prac.  20. 
Where  the  plaintiff  in  an  action  obtained  a  verdict,  which 
was  affirmed  by  the  Supreme  Court  of  Nova  Scotia,  the 
defendants  appealed  to  the  Supreme  Court  of  Canada,  and 
agreed  with  the  plaintiff,  the  Government  of  Nova  Scotia 
becoming  a  party  to  such  agreement,  that  the  appeal  should 
be  decided  on  the  merits  irrespective  of  the  pleadings  or  any 
technical  defence  raised  thereon,  and  limiting  the  amount 
in  question,  the  balance  being  otherwise  satisfied.  The 
Supreme  Court  having  affirmed  the  judgment  appealed  from, 
an  application  for  leave  to  appeal  to  the  Judicial  Committee 
of  the  Privy  Council  was  refused,  on  the  ground  that  in 
deciding  the  appeal  the  Supreme  Court  was  not  acting  in  its 
ordirfary  jurisdiction  as  a  court  of  appeal,  but  was  acting 
under  the  special  reference  made  to  it  by  the  'agreement. 

Blackburn  v.  McCallum,  33  Can.  S.C.R.  65. 

The  question  in  this  case  to  be  determined  was  whether 
a  restraint  on  alienation  contained  in  a  will  was  valid.  The 
cause  was  heard  by  Meredith,  C.J.,  upon  a  stated  case  pre- 
pared by  the  parties  pursuant  to  the  Judicature  Act  and 
Rules.  The  trial  judge  felt  himself  bound  by  a  decision  of 
the  Court  of  Appeal  in  Earls  v.  McAlpine,  6  A.R.  145.  The 
parties  thereupon  signed  a  consent  pursuant  to  section  26, 
sub-section  2  (now  42 (a)),  that  an  appeal  should  be  taken 
direct  to  the  Supreme  Court  of  Canada  from  the  judgment 
of  Meredith,  C.J.,  and  the  case  was  accordingly  heard, 
although  no  intermediate  appeal  had  been  taken  to  the  Court 
of  Appeal  for  Ontario. 
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City  of  Halifax  v.  McLaughlin  Carriage  Co.,  39  Can.  S.C.R.  174.  S.  39, 
May  8th,  1907. 

A  case  was  stated  for  the  opinion  of  the  court  below  as  to  Appellate 
the  liability  of  the  respondent  to  pay  a  municipal  tax.  Jurisdiction. 
Under  the  city  charter  the  Assessment  Court  of  Appeal  may,  Special 
at  the  request  of  a  ratepayer  who  has  appealed,  state  a  case  ! 
in  writing  for  the  opinion  of  a  judge  of  the  Supreme  Court 
of  the  Province,  and  the  party  appealing  shall  cause  the  same 
to  be  heard  before  a  judge  in  Chambers  in  Halifax,  and  the 
decision  of  the  judge  shall  ~be  final.  The  stated  case  was 
signed  only  by  the  solicitors  for  the  respective  parties  and 
concluded  by  saying: — "  The  question  for  the  Court  is:  Is 
the  company  liable  under  any  Act  or  ordinance  to  pay  it?" 
(the  special  tax  referred  to).  Upon  reaching  the  Supreme 
Court  of  Canada  the  respondent  moved  to  quash  for  want 
of  jurisdiction  and  contended  that  the  court  below  sat  as  and 
for  the  judge  in  Chambers  under  the  clause  of  the  city 
charter,  and  no  appeal  would  lie.  The  appellant  on  tlio  con- 
trary contended  that  the  Supreme  Court  of  Nova  Scotia, 
exercised  jurisdiction,  not  under  the  clause  of  the  city 
charter,  but  under  the  provisions  of  the  order  33,  Rule  1  of 
the  Rules  of  the  Supreme  Court  of  Nova  Scotia,  which  read 
as  follows : 

"  The  parties  to  any  cause  or  matter  at  any  stage  of  the 
cause  or  matter,  or  without  any  previous  proceeding  having 
been  instituted,  may  concur  in  stating  the  question  of  law 
arising  therein  in  the  form  of  a  special  case  for  the  opinion 
of  the  Court." 

Counsel  contended  that  the  special  case  having  been 
signed  by  the  solicitors  for  the  parties  and  not  by  the  Assess- 
ment Court  of  Appeal  as  required  by  the  city  charter,  this 
shewed  that  the  court  below  acted  under  the  order  and  not 
under  the  charter.  The  majority  of  the  Court  held  that  the 
Supreme  Court  had  jurisdiction  and  the  appeal  proceeded 
on  the  merits. 

Canadian  Pacific  Railway  Co.  v.  The  King,  38  Can.  S.C.R.  137. 

A  stated  case  was  referred  to  the  Exchequer  Court  by 
the  Minister  of  Railways  and  Canals,  under  section  23  of  the 
Exchequer  Court  Act,  *  It  recited  the  Act  3  Edw.  VII.  c.  57; 
certain  orders  in  council  in  respect  of  the  Pheasant  Hills 
branch  of  the  company's  railway  mentioned  in  sub-section  72 
of  the  second  section  of  the  Act  and  the  agreement  for  its 
eons!. ruction  and  operation. 
13 
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S.  39,  The  question  to  be  decided  was  whether  or  not,  on  the 

8.9.  (b).        proper  construction  of  the  said  Act,  contract  and  documents 

Appellate      mentioned,  the  cost  of  the  necessary  rolling  stock  and  equip- 

Jurisdiction.  ment  of  the  line  should  be  included  in  estimating  the  subsidy 

Awards.         payable  to  the  company  under  the  Act.     The  Court  expressed 

grave  doubts  as  to  its  jurisdiction,  but  being  of  opinion  that 

in  any  event  the  appeal  must  be  dismissed,  disposed  of  the 

case  on  the  merits. 

Arbitration  under  order  in  a  pending  action. 

St.   George's  Parish  v.   King,  2   Can.  S.C.R.   143. 

After  causes  at  issue  under  a  rule  of  reference,  all 
matters  in  difference  were  referred  to  arbitration,  and  it  was 
provided  that  the  award  of  the  arbitrators  or  of  any  two  of 
them  was  to  be  final.  Two  of  the  arbitrators  having  made 
an  award  in  favour  of  the  plaintiff,  the  defendant  obtained 
a  rule  nisi  in  the  Supreme  Court  of  Nova  Scotia  to  set  aside 
the  award,  and  after  argument  the  rule  was  made  absolute. 
Upon  appeal  to  the  Supreme  Court  of  Canada,  the  Court  said 
that  * '  As  to  that  part  of  the  award  which  directs  the  defend- 
ant to  pay  the  cost  of  the  reference  and  award,  it  was 
admitted  on  the  argument  that  it  was  bad,  and  there  is  no 
doubt  the  plaintiffs  may  abandon  it  as  they  offered  to  do,  and 
they  can  be  restrained  from  enforcing  that  part  of  it  if  they 
attempt  to  do  so, ' '  but  allowed  the  appeal  with  costs  and  dis- 
charged the  rule  nisi  in  the  court  below  to  set  aside  the 
award. 

Oakes  v.  City  of  Halifax,  4  Can.  S.C.R.  640. 

After  action  was  at  issue  the  matters  in  dispute  were  by 
a  rue  of  the  Supreme  Court  of  Nova  Scotia  referred  to 
arbitration.  After  the  making  of  the  award  and  before  the 
amount  found  due  by  the  arbitrators  had  become  a  judg- 
ment in  the  pending  action,  a  rule  nisi  was  obtained  by  the 
respondent  from  a  judge  in  Chambers  returnable  before  the 
court  en  bane  to  set  aside  the  reference  and  award.  After 
argument  the  rule  was  made  absolute  and  the  award  set  aside. 
From  this  judgment  the  appellant  appealed  to  the  Supreme 
Court.  The  respondent  moved  to  quash  on  the  ground  that 
the  rule  appealed  from  was  not  a  final  judgment  within  the 
meaning  of  the  Supreme  &  Exchequer  Courts  Act,  but  his 
motion  was  refused.  The  decision  was  apparently  given 
upon  the  Act  as  it  stood  prior  to  the  Supreme  Court  Amend- 
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ment  Act  of  1879,  which  by  section  4  gave  an  appeal  to  the  s-  39> 
Supreme  Court  in  matters  of  awards,  and  by  section  9  placed  s-s-   (b)- 
an  interpretation  upon  the  words  final  judgment.  Appellate 

Jurisdiction. 

Awards  in  municipal  drainage  cases.  Awards. 

Chatham  v.  Dover,  12  Can.  S.C.R.  321. 

The  Municipal  Act  of  Ontario  contains  provisions 
whereby  in  the  event  of  it  being  necessary  to  continue  drain- 
age works  beyond  the  limits  of  the  municipality  in  which  the 
same  were  instituted,  and  in  the  event  of  the  two  munici- 
palities being  unable  to  agree  with  respect  to  the  cost  for 
the  said  work  respectively  to  be  borne  by  them,  arbitrators 
might  be  appointed.  In  this  case  an  award  of  arbitrators 
was  made  under  the  above  Act  in  a  drainage  dispute  between 
the  municipalities  of  Dover  and  Chatham.  The  former  being 
dissatisfied,  moved  the  court  to  set  aside  the  award  on  the 
ground  that  a  majority  of  the  arbitrators  had  no  authority 
to  sign  it  in  the  absence  of  the  third  arbitrator,  and  on  other 
grounds.  The  award  was  set  aside  and  an  appeal  taken  to 
the  Court  of  Appeal  for  Ontario  which  affirmed  the  judgment 
below,  the  court  being  equally  divided.  A  further  appeal 
to  the  Supreme  Court  of  Canada  was  dismissed  with  costs. 

Ellis  v.  Hiles;  Ellis  v.  Crooks,  23  Can.  S.C.R.  429. 

These  were  actions  brought  by  the  plaintiffs  against  the 
municipality  for  injuries  sustained  by  reason  of  certain 
drainage  works.  The  Drainage  Trials  Act,  54  V.  c.  51,  pro- 
vided for  the  appointment  of  a  referee  who  should  be  an 
officer  of  the  High  Court,  and  have  all  the  power  of  arbitra- 
tors under  the  Municipal  Act,  and  that  his  decisions  be  sub- 
ject to  an  appeal  to  the  court.  By  section  11  of  the  same 
Act,  actions  for  damages  for  the  construction  and  operation 
of  drainage  works  might  at  any  time  after  the  issue  of  a 
writ  be  referred  to  the  referee  by  the  court  or  a  judge 
thereof.  This  was  done  in  the  present  actions,  and  the 
referee  gave  his  judgment  holding  certain  by-laws  invalid, 
and  awarded  damages  to  the  plaintiffs.  An  appeal  was  taken 
to  the  Court  of  Appeal  for  Ontario  where  the  judgments  of 
the  referee  were  maintained,  and  a  further  appeal  was  taken 
to  the  Supreme  Court,  where  the  appeal  in  Hiles's  case  was 
allowed  in  part,  and  in  Crook's  case  the  judgment  was  varied. 

Harwich  v.  Raleigh,  18th  May,  1895. 

This  was  also  a  case  under  the  Drainage  Trials  Act  re- 
ferred to  in  the  preceding  case.  Sections  580  and  581  of 
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S.  39,  the  Municipal  Act  of  1887,  ch.  184,  provided  for  an  appeal 

from  a  report  of  an  engineer  with  respect  to  drainage  works 
Appellate  to  arbitrators>  and  by  virtue  of  the  Act  54  Viet,  an  appeal 
Jurisdiction.  iav  from  tne  report  of  the  engineer  to  the  referee.  In  this 
Awards.  case  Harwich  being  dissatisfied  with  the  report  of  the  engi- 
neer, appealed  to  the  referee,  who  dismissed  the  appeal  and 
confirmed  the  report.  From  his  decision  an  appeal  was  taken 
to  the  Court  of  Appeal  where  the  appeal  was  dismissed  with 
costs.  A  further  appeal  was  taken  by  Harwich  to  the 
Supreme  Court  of  Canada,  where  it  was  held  that  the  award 
of  the  referee  under  the  provisions  of  "  The  Drainage  Trials 
Act  of  1891  "  was  not  appealable  to  the  Supreme  Court  of 
Canada  under  sub-section  (/)  of  section  24  (now  sub-section 
(b)  of  section  39),  Gwynne,  J.,  dissenting.  The  question  as 
to  jurisdiction  having  been  taken  by  the  Court  the  appeal 
was  dismissed  without  costs. 

Awards  in  municipal  matters  generally. 

Toronto  Junction  v.  Christie,  25  Can.  S.C.R.  551. 

The  Consolidated  Municipal  Act  of  Ontario,  55  V.  c.  42, 
provides  for  arbitration  in  the  event  of  a  town  altering  the 
grade  of  a  street  and  injuriously  affecting  the  property  of  a 
private  individual.  Section  403  provides  that  the  award 
should  be  subject  to  the  jurisdiction  of  the  court  where  it 
might  be  reviewed  on  the  merits,  and  should  also  be  subject 
to  the  jurisdiction  of  the  court  as  if  made  on  a  submission 
.  by  a  bond  containing  an  agreement  for  making  the  submis- 
sion a  rule  or  order  of  such  court.  The  claimant  moved 
before  Rose,  J.,  to  set  aside  the  award,  but  his  motion  was 
dismissed.  On  appeal  to  the  Court  of  Appeal  this  judgment 
was  affirmed  upon  an  equal  division  of  opinion.  An  appeal 
taken  to  the  Supreme  Court  of  Canada  was  dismissed  with 
costs. 

Langley  v.  Duffy,  30th  May,  1899. 

The  corporation  -of  the  township  of  Langley,  pursuant  to 
the  provisions  of  the  Municipal  'Clauses  Act,  B.C.,  passed  a 
by-law  for  the  opening  up  of  a  certain  roadway  through  the 
property  of  the  respondent  Duffy,  and  served  a  notice  calling 
upon  him  to  appoint  an  arbitrator  to  act  with  the  appellant's 
arbitrator  for  the  purpose  of  deciding  upon  what  compensa- 
tion the  respondent  was  entitled  to  by  reason  of  the.  expro- 
priation of  his  property.  The  arbitrators  made  an  award 
which  was  set  aside  by  the  court,  and  the  matters  in  question 
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referred    back    to    the    arbitrators    for    reconsideration    and s-  39> 
re-determination.     The  arbitrators  reconsidered  the  matters  s-s<  _^_- 
and    awarded    the    respondent    Duffy    $400    and    the    costs  Appellate 
of  the  arbitration,  amounting  to  $286.40.       The  respondent  jurisdiction. 
Duffy  served  a  notice  upon  the  municipality  that  unless  they  Awards. 
complied  with  his  terms,  an  application  would  be  made  to 
the  court  for  liberty  to  enforce  the  award.     The  municipality 
having  ignored  the  notice  the  respondent  Duffy  moved  the 
court  for  leave  to  enforce  the  award,  and  the  appellant  gave 
notice  of  motion  to  set  aside  the  award.       The  two  motions 
were  heard  by  the  court  when  an  order  was  made  refusing 
for  the  present  the  application  of  the  respondent  to  enforce 
the  award,  and  at  the  same  time  referring  the  award  back 
to  the  arbitrators  for  further  consideration.     An  appeal  was 
taken  from  this  order  to  the  full  Court  when  an  order  was 
made  allowing  the  respondent  Duffy  to  enter  up  judgment 
for  the  amount  of  the  award.       From  this  order  an  appeal 
was  taken  to  the  Supreme  Court  of  Canada  when  a  motion 
to  quash  was  made  on  behalf  of  the  respondent  on  the  ground 
that  the  judgment  appealed  from  was  not  a  judgment  upon 
a  motion  to  set  aside  an  award,    nor    a    judgment    upon    a 
motion  by  way  of  an  appeal  from  an  award,  and  aftor  argu- 
ment the  appeal  was  quashed  accordingly. 

Osgoode  v.  York,  24  Can.  S.C.R.  282. 

This  action  was  brought  for  a  declaration  that  an  award 
under  the  ditches  and  Water  Courses  Act,  R.S.O.  1887,  c.  20, 
was  made  without  jurisdiction  because  the  requisition  filed 
was  not  accompanied  by  the  preliminaries  referred  to  in  sec- 
tion 6  of  the  Act,  and  for  an  injunction.  The  interim  injunc- 
tion was  granted  and  upon  motion  to  continue  the  same  the 
motion  was  refused.  At  the  trial  the  action  was  dismissed 
and  an  appeal  taken  to  the  Divisional  Court  was  also  dis- 
missed. On  appeal,  the  Court  of  Appeal  reversed  the  Divi- 
sional Court  and  gave  judgment  for  the  plaintiff,  and  this 
judgment  was  affirmed  by  the  Supreme  Court  of  Canada. 

Awards  in  railway  cases. 

Bickford  v.  The  Can.  Southern  Ely.,  14  Can.  S.C.R.  743. 

By  consent  of  parties  in  the  action  all  matters  in  dispute 
were  by  order  of  the  court  referred  to  the  arbitration  of  a 
county  judge  with  a  provision  in  the  submission  that  there 
should  be  an  appeal  from  the  award  as  is  given  by  the  189th 
section  of  the  C.L.P.  Act,  R.S.O.  c.  50,  which  provides  that 
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S.  39,  an  appeal  shall  lie  from  the  award  in  the  same  way  as  an 

s-s-  _(*>)•  appeal  from  a  Master's  report.  The  award  having  been 
Appellate  uPne1^  by  the  Superior  Court  and  the  judgment  affirmed  by 
Jurisdiction.  the  Court  °f  Appeal,  an  appeal  to  the  Supreme  Court  was 
Awards.  dismissed,  affirming  the  judgment  of  the  Court  of  Appeal. 

Judah  v.  Atlantic  &  North- West  Ely.  Co.   (unreported). 

On  the  9th  of  April,  1887,  the  respondent  railway  com- 
pany served  upon  the  appellant  Judah  a  notice  under  the 
Railway  Act  of  certain  lands  which  it  required  for  the  purposes 
of  the  railway,  and  offered  the  sum  of  $15,000  as  compensa- 
tion for  the  land  and  damages,  at  the  same  time  appointing 
the  company's  arbitrator.  The  appellant  Judah  protested  the 
railway  company  on  the  22nd  April,  1887,  alleging  that  the 
notice  was  illegal,  null  and  void,  but  under  reserve  of  the 
protest  appointed  an  arbitrator. 

The  arbitrators  met  and  took  evidence,  and  an  award  was 
made  by  a  majority  of  them  on  the  17th  July,  1888,  awarding 
to  the  appellant  the  sum  of  $30,575.  Thereupon  the  appellant 
Judah  presented  a  petition,  dated  the  14th  August,  1888,  to 
the  Superior  Court  wherein  he  prayed  that  a  writ  of  appeal 
might  be  ordered  to  issue  requiring  the  arbitrators  to  transmit 
to  the  Superior  Court  the  award  and  papers  filed  on  the  arbi- 
tration, and  praying  that  the  arbitrators  might  be  summoned 
to  appear  before  the  court  for  the  purpose  of  having  it  declared 
and  adjudged  that  the  award  should  have  been  rendered  for  a 
sum  of  $94,817.75.  From  this  petition  an  order  was  made 
by  Mr.  Justice  Taschereau  on  the  16th  August,  1888,  directing 
the  writ  of  appeal  to  issue,  and  thereupon,  pursuant  to  the 
practice  of  the  Province  of  Quebec,  the  respondent  company 
filed  an  answer  to  the  petition  setting  up  that  the  Superior 
Court  had  no  power  to  revise  the  award;  that  the  proceedings 
before  the  arbitrators  were  legal  and  binding  upon  the  pro- 
prietor; that  the  proprietor  could  not  appeal  from  an  award 
of  the  arbitrators  upon  matters  not  apparent  on  the  face  of 
the  record  of  proceedings  before  the  arbitrators,  nor  upon 
matters  of  fact,  but  upon  questions  of  law  only,  and  prayed 
that  the  award  might  be  declared  legal  and  binding  and  the 
petition  dismissed. 

The  respondent  company  further  answered  to  the  petition 
by  alleging  that  the  petitioner  was  not  entitled  by  law  or  by 
the  evidence  to  a  larger  compensation  than  that  awarded  by 
the  arbitrators. 

The  petition  was  heard  by  Mr.  Justice  Gill  of  the  Superior 
Court  on  the  1st  of  April,  1889,  and  judgment  given  on  the 
25th. 

The  Railway  Act  of  1888,  51  V.  c.  29,  came  into  force  on 
the  22nd:[  May,  1888,  and  feection  161  provides  that  there 
should  be  an  appeal  on  questions  of  law  or  fact  to  the  Superior 
Court,  and  that  upon  the  hearing  the  court  should  decide  the 
same  upon  the  evidence  taken  before  the  arbitrators,  and  that 
the  practice  and  proceedings  should  be  as  nearly  as  possible 
the  same  as  upon  an  appeal  from  the  decision  of  an  inferior 
court  to  such  Superior  Court. 
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In   his-  judgment   Mr.    Justice   Gill   says:      "Seeing   that   the  S.  39, 
cotapany   opposed   the   said   appeal   alleging   that   the  said   arbi-s.s.    (b). 
trators    having      proceeded    with      the      arbitration    before    the       — 
coming  into   force  of  the  Railway  Act  of   1888,   were   not  able  Appellate 
to    appeal    upon    the    facts";     and    in    his    considcrants    he    says  Jurisdiction, 
that     the    court     is    in     possession     of     all    the     facts     of     the  Awards, 
case,    and    that    the    award    having    been    rendered    under    the 
provisions  of  the   Railway  Act  of   1888,   the  court  was  entitled 
to  apply  the  law  with  respect  to  appeals  as  provided  in  section 
161    of   that  Act,    and      proceeded      to    increase    the    indemnity 
awarded    by    the    arbitrators    to     the     sum    of     $52,500,     with 
interest. 

On  appeal  the  Court  of  Queen's  Bench  held  that  the  court 
below  had  not  proceeded  on  a  proper  principle  in  fixing  the 
valuation  of  the  lands  and  reduced  the  damages  to  $30,575, 
homologating  the  award  of  the  arbitrators  made  on  the  17th 
July,  1888. 

From  this  judgment  an  appeal  was  taken  to  the  Supreme 
Court,  and  when  the  case  came  on  for  hearing,  of  its  own 
motion,  the  Court  took  objection  to  its  jurisdiction,  and  after 
argument  of  counsel  the  appeal  was  quashed  without  costs  for 
want  of  jurisdiction. 

It  does  not  appear  in  what  respect  the  Supreme  Court 
considered  it  had  no  jurisdiction  to  hear  this  appeal,  whether 
it  was  because  the  proceedings  were  instituted  previous  to  the 
coming  into  force  of  the  Railway  Act  of  1888,  which  for  the 
first  time  gave  an  appeal  from  the  arbitrators,  or  because  the 
Court  considered  the  judgment  of  the  Superior  Court  inter- 
locutory and  not  final,  or  because  the  court  of  first  instance 
was  curia  designata. 

The  satae  case  came  before  the  Court  (23  Can.  S.C.R.  232) 
on  an  appeal  by  the  railway  company  from  an  order  subse- 
quently made  by  the  Superior  Court  requiring  the  appellants 
to  pay  interest  on  the  sum  of  $30,575,  and  ordering  them  to 
proceed  to  the  confirmation  of  title  in  order  to  the  distribution 
of  the  money.  No  question  of  the  jurisdiction  of  the  Court 
was  raised  upon  this  appeal  and  the  same  was  heard  on  the 
merits  and  the  appeal  allowed  with  costs. 

Quebec,  Montmorency,  etc.,  Ely.  Co.  v.  Mathieu,    19    Can.    S.C.R. 
426. 

In  a  railway  expropriation  case  the  respondent  in  nam- 
ing his  arbitrator  declared  that  he  only  appointed  him  to 
watch  over  the  arbitrator  of  the  company,  but  the  company 
recognized  him  officially  and  subsequently  an  award  of 
$1,974.25  damages  and  costs  for  land  expropriated  was  made 
under  article  5164  R.S.Q.  The  demand  for  expropriation 
as  formulated  in  their  notice  to  arbitrate  by  the  appel- 
lants was  for  the  width  of  their  track,  but  the  award  granted 
damages  for  three  feet  outside  of  the  fences  on  each  side  as 
being  valueless.  In  an  action  to  set  aside  the  award,  Held? 
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S.  39,  affirming  the  judgment  of  the  courts  below  that  the  appoint- 

ment of  the  respondent's  arbitrator    was    valid    under    the 
Appellate       statute  and  bound  both  parties,  and  that  in  awarding  dam- 
Jurisdiction.  a&es  for  three  feet  of  land  injuriously  affected  on  each  side 
Awards.         of  the  track,  the  arbitrators  had  not    exceeded    their    juris- 
diction. 

Strong  and  Taschereau,  JJ.,  doubted  if  the  amount  in 
controversy  was  sufficient  to  give  the  Court  jurisdiction  to 
hear  the  appeal. 

Benning  v.  Atlantic  &  North- West  Ely.  Co..  20  Can.  S.C.E.  177. 

In  this  case  an  award  made  pursuant  to  the  expropriation 
clauses  of  the  Railway  Act  was  attacked  by  action  instituted 
in  the  Superior  Court,  when  the  award  was  upheld  and  the 
judgment  affirmed  by  the  Court  of  King's  Bench.  An  appeal 
to  the  Supreme  Court  was  heard ;  no  question  of  jurisdiction 
was  raised,  although  the  award  was  made  prior  to  the  Rail- 
way Act  of  1888,  which  gave  an  appeal  from  the  award  of 
arbitrators  made  under  the  Railway  Act. 

Grand  Trunk  Ely.  v.  Coupal,  28  Can.  S.C.E.  531. 

An  award  of  arbitrators  under  the  Railway  Act  of  1888 
was  set  aside  by  the  Superior  Court,  but  was  reinstated  by 
the  Court  of  Queen's  Bench.  The  Supreme  Court  reversed 
the  latter  judgment,  saying  that  although  respect  was  to  be 
paid  to  awards  made  under  the  Railway  Act,  yet  when  the 
arbitrators  grossly  err  in  the  principle  adopted  by  them 
in  fixing  the  compensation  to  be  allowed  the  landowner,  the 
Court  is  called  upon  to  set  them  right.  Vide  C.P.R.  v.  Ste. 
Thcrese,  16  Can.  S.C.R.  606,  supra,  p.  76. 

Ottawa  Electric  v.  Brennan,  31  Can.  S.C.E.  311. 

Held,  that  leave  to  appeal  direct  to  the  Supreme  Court 
cannot  be  granted  from  a  judgment  of  a  judge  of  the  High 
Court  of  Justice  for  Ontario  sitting  in  appeal  from  an  award 
of  arbitrators  under  the  Railway  Act  from  which  no  appeal 
lies  to  the  Court  of  Appeal. 

Birely  v.  Toronto  Ely.  Co.,  25  Ont.  App.  Rep.  88,  fol- 
lowed, that  the  judge  under  the  Railway  Act  acts  persona 
designata  and  no  appeal  lies  from  his  judgment. 

James  Bay  Ely.  Co.  v.  Armstrong,  38  Can.  S.C.E.  511. 

The  arbitrators  awarded  the  plaintiff  $1,170  which  he 
considered  insufficient,  and  appealed  to  the  High  Court, 
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where  it  was  increased  to  $2,250.       The  Railway  Company  s.  39, 
then  took  an  appeal  to  the  Supreme  Court  of  Canada  asking  s.s.   (b) . 
to  have  the  -original  award  of  $1,170  restored.     The  plaintiff 
by  cross-appeal  claimed    that    the  increase    allowed   by   the 
High  Court  was  insufficient  and  that  he  was   entitled    to    a  Awards, 
much  larger  sum. 

By  s.  168  of  3  Edw.  VII.  c.  58,  amending  the  Railway 
Act,  1903  (R.S.C.  1906,  c.  37,  s.  209),  if  an  award  by  arbi- 
trators on  expropriation  of  land  by  a  railway  company 
exceeds  $600  any  dissatisfied  party  may  appeal  therefrom  to 
a  Superior  Court,  which  in  Ontario  moans  the  High  Court 
or  the  Court  of  Appeal  (Interpretation  Act,  R.S.  1906,  c.  1, 
s.  34,  ss.  26). 

Held,  that  if  an  appeal  from  an  award  is  taken  to  the 
High  Court  there  can  be  no  further  appeal  to  the  Supreme 
Court  of  Canada,  which  cannot  even  give  special  leave. 

Calgary  and  Edmonton  Ely.   Co.  v.  MacKinnon,  43   Can.   S.C.R. 
379. 

In  expropriation  proceedings  under  the  Railway  Act,  the 
arbitrators  in  making  their  award  stated  that  they  had  not 
found  the  expert  evidence  a  valuable  factor  in  assisting  them 
in  their  conclusions  and  that,  after  viewing  the  property  in 
question,  they  had  reached  their  conclusions  by  "  reasoning 
from  their  own  judgment  and  a  few  actual  facts  submitted 
in  evidence. ' '  On  appeal  from  the  judgment  of  the  Supreme 
Court  of  Alberta  setting  aside  the  award  and  increasing  the 
damages,  it  was  held  that  it  did  not  appear  from  the  language 
used  that  the  arbitrators  had  proceeded  without  proper  con- 
sideration of  the  evidence  adduced  or  upon  what  was  not 
properly  evidence  and,  therefore,  the  award  should  not  have 
been  interfered  with. 

Arbitration  under  special  Act  of  Parliament. 

Province  of  Ontario  v.  Province  of  Quebec,    Re    Common    School 

Fund,  30  Can.  S.C.R.  306. 

A  reference  to  arbitration  provided  that  the  arbitrators 
should  not  be  bound  to  decide  according  to  strict  rules  of 
law  or  evidence  but  might  decide  upon  equitable  principles, 
and  when  they  did  proceed  on  their  view  of  a  disputed  ques- 
tion of  law  the  award  shall  set  forth  the  same  at  the  instance 
of  either  or  any  party,  and  any  award  on  a  disputed  question 
of  law  should  be  subject  of  appeal  to  the  Supreme  Court. 
At  the  time  of  rendering  the  award  the  arbitrators  did  not 
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&  39,  declare,  but  refused  to  declare  that  in    rendering    the    said 

award  they  had  proceeded  as  on  a  disputed  question  of  law. 
Appellate  ^n  aPPeal  being  taken  to  the  Supreme  Court  and  a  motion 
Jurisdiction,  having  been  made  to  quash,  the  Court  quashed  the  appeal 
Habeas  on  the  ground  that  the  award  did  not  on  its  face  shew  that 
Corpus.  the  arbitrators  had  proceeded  on  a  disputed  question  of  law. 

39  (c). — Habeas  corpus  not  arising  out  of  a  criminal  charge. 

Habeas  corpus  proceedings  not  arising  out  of  a  criminal 
charge  include  cases  where  parties  have  been  convicted  of 
offences  against  what  are  treated  as  police  regulations  rather 
than  crimes,  and  cases  of  imprisonment  for  debt. 

Section  47,  infra,  expressly  provides  that  the  limitations 
placed  upon  appeals  from  the  Province  of  Quebec  do  not 
apply  to  cases  of  habeas  corpus. 

Section  75,  sub-section  2,  infra,  provides  that  no  security 
for  costs  shall  be  required  in  proceedings  for  or  upon  a  writ 
of  habeas  corpus. 

Fraser  v.  Tupper,  Cass.  Dig.  (2nd  ed.)  421. 

The  prisoner  was  convicted  before  the  stipendiary  magis- 
trate of  Truro,  N.S.,  of  violating  the  license  laws  in  force  in 
the  town  and  fined  $40  and  costs  as  for  a  third  offence. 
Execution  issued  in  the  form,  given  in  the  R.S.N.S.  (4  ser.), 
ch.  Vt>,  under  which  F.  was  committed  to  jail.  While  there 
he  was  convicted  of  a  fourth  offence  and  fined  $80  and  costs, 
and  was  detained  under  an  execution  in  the  same  form.  The 
Supreme  Court  (N.S.)  on  motion  to  make  absolute  a  rule 
nisi  granted  under  R.S.N.S.  (4  ser.),  ch.  99,  discharged  the 
rule.  Before  the  institution  of  the  appeal  to  the  Supreme 
Court  of  Canada,  the  time  for  which  the  appellant  had  been 
imprisoned  had  expired  and  he  was  at  large.  On  motion  to 
dismiss  for  want  of  jurisdiction,  Held.,  that  an  appeal  will 
not  lie  in  any  case  of  proceedings  for  or  upon  a  writ  of 
habeas  corpus  when  at  the  time  of  bringing  the  appeal  the 
appellant  is  at  large. 

In  xe  George  R.  Johnson,  20th  February,  1886. 

J.  was  in  custody  on  an  execution  for  debt,  and  applied 
to  a  judge  of  the  County  Court  under  chapter  118,  E.S. 
(N.S.),  5th  series,  to  be  examined  as  to  his  affairs  with  a 
view  to  obtaining  his  discharge.  The  examination  was  held 
by  the  County  Court  judge,  who,  on  January  23rd,  1886, 
made  an  order  to  the  effect  that  J.  was  adjudged  guilty  of 
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fraud  in  respect  to  the  delay  of  payment  of  his  debt  to  the  s-  39> 
execution  creditors,  and  in  regard  to    the    disposal    of    his s-s>  _^j 
property,  and  by  such  order  remanded  J.   to  jail,   without  Appellate 
privilege  of  jail  limits,  for  a  further  period  of  six  months  Jurisdiction, 
from  date  of  remand.     When  the  order  was  drawn  up  it  was  Habeas 
dated    24th    of    January,    1886,    which    was    Sunday,    and  Corpus, 
directed  that  J.  be  confined  in  the  county  jail  for  six  months 
from  that  date. 

J.  was  taken  back  to  jail,  the  order  dated  on  Sunday 
being  delivered  to  the  jailer,  and  the  counsel  for  the  execu- 
tion creditors  on  Monday,  January  the  25th,  procured  from 
the  County  Court  judge  another  order  dated  the  25th,  order- 
ing J.  to  be  imprisoned  for  six  months  from  January  23d. 

Application  was  made  to  the  Supreme  Court  of  Nova 
Scotia  for  the  discharge  of  the  prisoner  on  habeas  corpus, 
which  was  refused,  the  majority  of  the  court  holding  that 
he  was  rightly  held  in  custody,  if  not  on  the  order  of  the 
County  Court  judge,  then  on  the  original  cause  of  his  deten- 
tion, the  writ  of  execution. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that 
the  appeal  must  be  dismissed.  Appeal  dismissed  without 
costs. 

In  re  Smart,  16  Can.  S.C.R.  396. 

The  writ  was  issued  to  obtain  possession  of  children  from 
their  mother.  After  the  case  had  been  opened  Ferguson,  J., 
made  an  order  directing  that  no  further  proceedings  be 
taken  on  the  writ,  but  that  the  matter  should  be  brought 
before  the  court  by  way  of  petition  by  the  applicant.  On 
appeal  from  this  order  the  Divisional  Court  varied  it  by 
directing  that  the  writ  of  habeas  corpus  should  remain  in 
force  and  that  the  questions  for  trial  under  the  return 
thereto  should  be  tried  at  the  same  time  and  place  as  the 
questions  under  the  petition  directed  by  the  said  order  to  be 
filed.  The  judgment  of  the  Divisional  Court  was  affirmed  by 
the  Court  of  Appeal.  The  mother  of  the  infant  children  then 
appealed  to  the  Supreme  Court  of  Canada,  seeking  to  have 
the  original  order  of  Ferguson,  J.,  restored.  Notice  of  inten- 
tion to  appeal  to  the  Supreme  Court  was  given,  but  nothing 
further  was  done  until  more  than  sixty  days  had  elapsed 
from  the  pronouncement  of  the  judgment  of  the  Court  of 
Appeal.  Upon  motion  to  quash  for  want  of  jurisdiction, 
Held,  that  "  In  appeals  in  habeas  corpus  proceedings  no 
security  being  required,  the  first  proceeding  must  necessarily 
be  the  filing  of  the  case  in  the  Supreme  Court,  and  that  step 
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S.  39,  must  be  taken  within  sixty  days  from  the  date  on  which  the 

judgment  appealed  from  was    pronounced."       The    appeal 
Appellate      was  therefore  quashed. 

Jurisdiction. 

Certiorari.      Seid  Sjng  Kaw  v.  Bowes,  17th  May,  1898;  Gout.  Dig.  105. 

Upon  the  calling  for  hearing  of  the  appeal  (which  was 
from  a  judgment  of  the  Supreme  Court  of  British  Columbia, 
refusing  a  writ  of  habeas  corpus,  for  the  possession  of  Quai 
Sing,  a  Chinese  female  under  age),  counsel  for  the  respon- 
dent produced  to  the  Court  an  order  of  the  Supreme  Court 
of  British  Columbia  dated  subsequently  to  the  judgment 
appealed  from,  by  which  it  appeared  that  the  respondent,  the 
matron  of  a  rescue  home,  had  been  appointed  by  that  court 
as  guardian  to  the  infant  in  question,  whereupon  the  Chief 
Justice  intimated  that,  under  the  circumstances,  it  was  use- 
less to  proceed  with  the  hearing  of  the  appeal,  it  being 
impossible  that  any  order  could  be  made  thereon  respecting 
the  possession  of  the  infant  being  given  to  the  appellant. 
The  appeal  was  consequently  dismissed  with  costs. 

The  adjudication  upon  habeas  corpus  matters  is  expressly 
excluded  from  the  jurisdiction  of  the  Registrar,  General 
Order  83. 

The  Rules  applicable  to  habeas  corpus  appeals  are  46,  47, 
48  and  49,  infra. 

Rule  12  provides  that  a  special  session  of  the  Supreme 
Court  under  the  powers  conferred  by  section  34,  supra,  may 
be  called  for  the  hearing  of  appeals  in  matters  of  habeas 
corpus. 

Certiorari. 

The  Supreme  Court  has  original  jurisdiction  to  issue  a 
writ  of  certiorari  under  section  66,  infra.  The  certiorari 
proceedings  referred  to  in  this  section  are  those  which  have 
originated  in  the  court  below. 

The  practice  in  certiorari  in  criminal  matters,  and  the 
same  practice  appears  to  prevail  in  the  provinces  of  Canada 
where  this  procedure  is  applied  in  civil  proceedings,  is  stated 
in  Paley  on  Convictions  as  follows: — 

"If  a  rule  nisi  only  be  granted  in  the  first  instance  the 
argument  on  such  rule  generally  decides  the  case,  and  if  it 
be  made  absolute  after  argument,  the  conviction  is  quashed 
almost  as  a  matter  of  course,  when  it  is  afterwards  brought 
up  on  the  certiorari." 
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The  Queen  v.  Troop,  29  Can.  S.C.R.  662,  infra,  p.  154.  S.  39, 

Mr.  Justice  King  for  the  Court  here  said:—  s.s.   (e). 

"It  is  settled  in  cases  where  no  restraint  is  imposed  by  the  Appellate 
Legislature    upon    a   review    by    certiorari    that    an    adjudication  Jurisdiction, 
by    a   tribunal    having    jurisdiction    over    the    subject   matter    is,  Certiorari. 
if  no   defect  appears  on  the   face   of  it,   to   be  taken   as  conclu- 
sive of  the  facts  stated  therein  and  that  the  court  will  not  on 
certiorari   quash   such   an   adjudication   on   the   ground   that   any 
such   fact,   however,   essential,    has   been   erroneously   found,    but 
where  the  right  is  taken  away  by  statute  it  is  to  be  deemed  as 
still    existing    in    cases    of    want    or    excess    of    jurisdiction,    or; 
fraud." 

Section  24(#)  of  the  Supreme  &  Exchequer  Courts  Act, 
containing  the  original  of  this  sub-section  in  the  first  place 
only  applied  to  habeas  corpus  proceedings,  but  in  1891  Sir 
John  Thompson  introduced  a  bill  amending  the  section  and 
making  it  applicable  to  prohibition  and  c<  rlinrari  proceed- 
ings. In  stating  to  the  House  his  reasons  for  the  amend- 
ment, the  Minister  of  Justice  said : — 

"In  some  provinces,  especially  Now  Brunswick,  the  courts 
have  power  to  review  on  certiorari  a  great  many  matters  in 
which  the  superior  courts  have  no  original  jurisdiction.  For 
example,  questions  of  assessment  are  reviewed  by  the  Supreme 
Court  of  the  province  under  certiorari,  although  the  suit  did 
not  begin  in  a  superior  court." 

The  provision  relating  to  quashing  assessments  by 
certiorari  proceedings  in  the  Statutes  of  New  Brunswick  at 
the  time  the  amendment  was  made,  are  contained  in  the  Con- 
solidated Statutes  of  New  Brunswick,  1877,  ch.  100.  Section 
111  provides  "  No  such  rate  or  any  proceeding  touching  any 
such  "rate  shall  in  any  case  be  quashed  for  defect  either  in 
form  or  substance  unless  and  until  in  the  event  of  the  court 
being  unable  to  give  the  relief  or  make  the  order  or  orders 
hereinafter  mentioned. ' ' 

"  112.  On  any  rule  nisi  being  granted  for  a  certiorari 
to  bring  up  any  rate  or  any  proceeding  touching  any  such 
rate,  with  a  view  to  quashing  the  same,  the  Court  shall 
have  and  exercise  the  following  powers  in  reference  thereto." 
Then  follow  special  provisions. 

On  this  state  of  the  law  there  arose  the  case  of  Ex  parte 
James  I).  Lewin,  11  Can.  S.C.R.  484,  in  which  a  rule  nisi  was 
granted  calling  upon  the  assessors  of  rates  for  the  City  of 
St.  John  to  shew  cause  why  a  writ  of  certiorari  should  not 
issue  to  remove  into  the  Supreme  Court  the  assessment  list, 
whereby  the  said  James  D.  Lewin  was  assessed  as  President 
of  the  Bank  of  New  Brunswick  in  the  sum  of  $12,760,  and 
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all  proceedings  upon  which  said  assessment  was  based,  with 

a  view  to  the  same  being  quashed.     After  argument  the  rule 

Appellate      was  discharged.       An  appeal  was    thereupon    taken   to    the 

Jurisdiction.  Supreme  Court  of  Canada  when   the    judgment   below    was 

Certiorari.      reversed  and  the  appeal  allowed  with  costs. 

This  decision  was  in  1885  and  prior  to  the  amendment, 
and  the  fact  that  the  Supreme  Court  had  exercised  juris- 
diction in  matters  of  certiorari  does  not  seem  to  have  come 
to  the  knowledge  of  the  Minister  of  Justice. 

Similarly  before  this  amendment  and  when  no  express 
jurisdiction  was  conferred .  upon  the  Supreme  Court  in 
matters  of  prohibition,  jurisdiction  was  exercised  in  an 
appeal  from  a  judgment  of  the  Court  of  Queen's  Bench 
(Quebec),  arising  out  of  a  writ  of  prohibition — Cote  v. 
Morgan,  1  Can.  S.C.R.  1 — and  the  amendment  was  there- 
fore not  considered  necessary  by  the  Supreme  Court  to  give 
it  jurisdiction  in  matters  of  prohibition. 

The  Queen  v.  Sailing  Ship  "  Troop,"  29  Can.  S.C.R.  662. 

An  action  was  brought  by  the  Imperial  Board  of  Trade 
in  the  name  of  Her  Majesty  against  the  defendant  before 
the  police  magistrate  at  St.  John  to  recover  the  amount 
paid  for  hospital  fees  and  board  at  Hong  Kong  incurred 
on  behalf  of  a  seaman  on  board  a  ship  of  the  defendant,  who 
was  injured  and  left  at  Hong  Kong,  and  also  the  expenses 
of  carrying  the  seaman  to  London.  The  Supreme  Court  of 
New  Brunswick  made  absolute  a  rule  nisi  for  a  certiorari 
to  remove  the  proceedings  before  the  police  magistrate,  with 
a  view  to  having  the  order  made  therein  quashed.  On  appeal 
to  the  Supreme  Court  of  Canada  the  judgment  below  was 
reversed  and  the  appeal  allowed  with  costs.  The  question  of 
jurisdiction  was  expressly  taken,  vide  judgment  of  King,  J. 

Jones  v.  City  of  St.  John,  30  Can.  S.C.R.  122. 

This  appeal  originated  by  an  order  nisi  made  by  one  of 
the  judges  of  the  Supreme  Court  of  New  Brunswick  in  an 
application  by  the  appellant  calling  upon  the  Common 
Council  of  the  City  of  St.  John,  the  Board  of  Assessors  of 
the  city,  and  the  appeals  committee  of  the  Common  Council 
to  shew  cause  why  a  writ  of  certiorari  should  not  issue  to 
remove  into  the  Supreme  Court  of  New  Brunswick,  the 
assessment  against  the  appellant.  The  report  of  the  Appeals 
Committee  and  the  order  of  the  Common  Council  adopted 
the  report  with  a  view  of  quashing  the  assessment  report 
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and  order.     After  argument  before  the  full  Court  the  order  S.  39, 
nisi  was  discharged.     Upon  appeal  to  the  Supreme  Court  the  s-s-  J 
judgment' below  was  reversed.  Appellate 

Jones  v.  City  of  St.  John,  31  Can.  S.C.R.  320.  Jurisdiction. 

Previous  to  the  proceedings  in  the  next  preceding  case, 
the  appellant  had,  under  protest,  for  some  years  paid 
assessments  similar  to  that  in  issue  in  the  appeal  to  the 
Supreme  Court  and  in  which  the  rule  nisi  for  a  writ  of 
certiorari  was  similarly  discharged  by  the  Supreme  Court 
of  New  Brunswick,  but  no  appeal  from  that  decision  was 
taken.  After  the  judgment  of  the  Supreme  Court  the 
appellant  instituted  an  action  to  recover  the  assessments  so 
previously  paid  under  protest,  but  the  Supreme  Court 
affirmed  a  judgment  of  the  court  below,  holding  that  the 
judgment  in  the  earlier  assessment  not  having  been  appealed 
from,  the  matter  was  res  juflicafa  and  could  not  be  recovered 
now  in  an  action. 

Bigelow  v.  The  Queen,  31  Can.  S.C.R.  128. 

Upon  appeal  to  the  Supreme  Court  of  Canada  from  a 
judgment  of  the  Supreme  Court  of  Nova  Scotia  vacating 
the  order  of  Ritchie,  J.,  for  a  certiorari  on  a  conviction 
against  the  appellant,  on  the  ground  that  the  affidavit  re- 
quired by  section  117  of  the  Liquor  License  Act  of  1896  had 
not  been  produced  on  the  application  for  the  writ  of  certi- 
orari, the  appeal  was  dismissed  with  costs. 

In  re  Trecothic  Marsh,  37  Can.  S.C.R   79. 

Appeal  from  the  judgment  of  the  Supreme  Court  of  Nova 
Scotia  (38  N.S.  Eep.  23),  setting  aside  an  order  made  by  Mr. 
Justice  Graham,  on  the  application  of  the  appellants,  direct- 
ing that  a  writ  of  certiorari  should  issue  to  remove  into  the 
said  court  the  record  and  proceedings  of  the  Board  of  Com- 
missioners for  the  Trecothic  March  assessing  a  rate  upon  the 
lands  of  the  appellants  for  expenses  incurred  in  the  drainage 
and  dyking  of  the  marsh. 

The  company  applied  for  an  order  to  have  the  record  and 
proceedings  removed  into  the  Supreme  Court,  by  way  of 
certiorari,  within  the  time  prescribed,  but  the  judge  reserved 
his  judgment  upon  the  application  and  made  the  order  for 
the  issue  of  the  writ  only  some  days  after  its  expiration. 
The  judgment  now  appealed  from  set  aside  the  order  upon 
the  merits  of  the  case,  holding  that  the  assessment  upon  the 
lands  of  the  appellant  had  been  properly  imposed. 

Appeal  dismissed  with  costs. 
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S.  39,  Canadian  Pacifici  Railway  Co.  v.  The  King,  39  Can.  S.C.R.  476. 

B-8-JW-  Appeals  from  judgments  of  the    Supreme    Court    of   the 

Appellate       North- West  Territories,  discharging  orders  nisi  for  writs  of 
Jurisdiction,  certiorari  to  remove  and  quash  convictions  against  the  rail- 
Prohibition.   way  company  for  unlawfully  kindling  prairie    fires,    at    or 
near  Mortlach  and  Ernfold,  respectively,  in  the  Province  of 
Saskatchewan,   contrary  to  the  provisions    of    The    Prairie 
Fires  Ordinance,  as  amended. 

The  principal  questions  at  issue  on  the  appeals  were  as  to 
the  application  of  the  provisions  of  The  Prairie  Fires  Ordin- 
ance, in  respect  to  kindling  fires  on  prairies  and  the  con- 
struction of  fire-guards,  to  railways  subject  to  the  control  of 
the  Parliament  of  Canada. 

The  judgments  appealed  from  were  reversed. 

Rex  v.  Ing  Kon,  Nov.  27th,  1907. 

The  defendant  wras  convicted  by  the  Police  Magistrate  of 
Toronto  for  selling  liquor  without  a  license  and  an  order  was 
made  for  the  destruction  of  the  liquor  seized.  On  certiorari 
the  High  Court  confirmed  the  conviction,  but  varied  the  order 
so  far  as  part  of  the  liquor  seized  was  concerned,  on  the 
ground  that  it  was  covered  by  the  provisions  of  61  V.  c.  30, 
s.  3.  This  judgment  was  affirmed  by  the  Court  of  Appeal 
(reported  Weekly  Notes).  The  private  prosecutor  applied 
to  the  Supreme  Court  for  leave  to  appeal,  which  was  refused. 

Sisters  of  Charity  v.  Vancouver,  44  Can.  S.C.R.  29. 

Upon  an  application  by  motion  for  an  order  calling  upon 
the  Court  of  Revision  to  shew  cause  why  an  order  for  a  writ 
of  certiorari  should  not  issue  to  remove  to  the  Supreme  Court 
of  British  Columbia  a  decision  of  the  said  Court  of  Revision 
with  respect  to  exemption  from  taxes  of  the  appellants,  the 
writ  was  ordered.  Upon  appeal  this  order  was  rescinded.  A 
further  appeal  to  the  Supreme  Court  of  Canada  was  dis- 
missed. The  merits  of  the  exemption  were  discussed  and 
disposed  of  upon  the  application  for  the  order  and  on  appeal 
therefrom.  Vide  also  infra,  p.  186. 

Prohibition. — Decisions  prior  to  Amendment  of  1891. 

As  mentioned  in  the  note  to  certiorari,  supra,  the  Supreme 
Court  exercised  jurisdiction  in  prohibition  proceedings  long 
before  the  amendment  of  1891  expressly  conferring  juris- 
diction. 
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Cote  v.  Morgan,  7  Can.  S.C.R.  1.  s-  39, 

The  municipal  corporation  of  the  County  of  H.,  in  the  s's' 
Province  of  Quebec,  made  an  assessment  roll  according  to  Appellate 
law  in  1872.  In  1875,  a  triennial  assessment  roll  was  made  Jurisdiction. 
and  the  property  subject  to  assessment  was  assessed  at  Prohibition. 
$1,745,588.58.  In  1876  without  declaring  that  it  was  an 
amendment  of  the  roll  of  1875,  the  corporation  made  an- 
other assessment  in  which  the  property  was  assessed  at 
$3,138,550.  Among  the  properties  that  contributed  towards 
this  augmentation  were  those  of  appellants,  who  by  their 
petition,  or  requete  libellee,  addressed  to  the  Suprior  Court, 
alleged  that  the  secretary-treasurer  of  the  County  of  H.  was 
about  to  sell  their  real  estate  for  taxes  under  the  provisions 
of  the  municipal  code  for  the  Province  of  Quebec,  34  V.  c.  68, 
s.  998,  et  seq.,  and  prayed  to  have  the  assessment  roll  of  1876, 
in  virtue  of  which  the  officer  of  the  municipality  was  proceed- 
ing to  sell,  declared  invalid  and  null  and  void,  and  that  a 
writ  of  prohibition  should  issue  to  prevent  the  respondents 
from  proceeding  to  sell.  The  Superior  Court  directed  the 
issue  of  the  writ  restraining  the  defendants  as  prayed,  but 
upon  the  merits,  held  the  roll  of  1876  valid  as  an  amendment 
of  the  roll  of  1875.  The  Court  of  Queen's  Bench  reversed 
this  judgment  on  the  merits,  and  held  the  roll  of  1876  to  be 
substantially  the  new  roll,  and  therefore  null  and  void. 

On  appeal  to  the  Supreme  Court  of  Canada,  the  Court 
being  equaly  divided,  the  appeal  was  dismissed  without  costs. 

Poulin  v.  Corporation  of  Quebec,  9  Can.  S.C.R.  185. 

Under  the  authority  of  the  Act  of  the  Legislature  of. 
Quebec,  42  &  43  V.  c.  4,  s.  1,  a  penal  suit  was,  on  the  20th 
of  January,  1880,  instituted  against  P.  in  the  name  of  the 
corporation  of  Q.,  before  the  Recorder's  Court  of  the  City 
of  Q.,  alleging  that  "  on  Sunday  the  18th  day  of  January, 
1880,  the  said  defendant  had  not  closed  during  the  whole 
of  the  day,  the  house  or  building  in  which  he  the  said 
defendant  sells,  causes  to  be  sold,  or  allowed  to  be  sold, 
spirituous  liquors  by  retail,  in  quantity  less  than  three  half 
pints  at  a  time,  the  said  house  or  building  situate,  etc."  P. 
was  convicted. 

A  writ  of  prohibition  to  have  the  conviction  revised  by 
the  Superior  Court  was  subsequently  issued,  and  upon  the 
merits  was  set  aside  and  quashed. 

Upon  appeal  to  the  Supreme  Court  of  Canada,  the  mem- 
bers of  the  Court  being  equally  divided,  the  appeal  was 
dismissed  without  costs. 

14 
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S.  39,  Molson  v.  Lambe,  15  Can.  S.C.R.  253  (1888). 

The   inspector    of    licenses    for    the    revenue    district   of 

Appellate      Montreal  charged  R.,  a  drayman  in  the  employ  of  J.  H.  R. 

Jurisdiction.  M.    &   Bros.,    duly    licensed   brewers    under   the    Dominion 

Prohibition.  Statute,  43  V.  c.  19,  before  the  Court  of  Special  Sessions  of 
the  Peace  at  Montreal,  with  having  sold  beer  outside  the 
business  premises  of  J.  H.  R.  M.  &  Bros.,  but  within  the 
said  revenue  district  in  contravention  of  the  Quebec  License 
Act,  1878,  and  its  amendments,  and  asked  a  condemnation 
of  $95  and  costs  against  R.  for  said  offence.  Thereupon 
J.  H.  R.  M.  &  Bros,  and  R.,  claiming  inter  alia  that  being 
licensed  brewers  under  the  Dominion  Statute,  they  had  a 
right  of  selling  beer  by  and  through  their  employees  and 
draymen  without  a  provincial  license,  and  that  41  V.  c.  3 
(P.Q.),  and  its  amendments  were  ultra  vires,  and  if  consti- 
tutional did  not  authorize  the  complaint  against  R.,  caused 
a  writ  of  prohibition  to  be  issued  out  of  the  Superior  Court 
enjoining  the  Court  of  Special  Sessions  of  the  Peace  from 
further  proceeding  with  the  complaint  against  R. 

Held,  per  Ritchie,  C.J.,  and  Strong,  Fournier  and  Henry, 
JJ.,  that  the  Quebec  License  Act  and  its  amendments  were 
intra  vires,  and  that  the  Court  of  Special  Sessions  of  the 
Peace  of  Montreal  having  jurisdiction  to  try  the  alleged 
offence  and  being  the  proper  tribunal  to  decide  the  questions 
of  fact  and  law  involved,  a  writ  of  prohibition  did  not  lie. 

Wallace  v.  O'Toole,  16th  February,  1885. 

An  action  of  trover  was  brought  against  defendants  in 
the  County  Court,  at  Halifax,  N.S.,  to  which  they  pleaded 
a  number  of  pleas  including  one  to  the  jurisdiction  of  the 
court.  This  plea  was  based  on  an  allegation  that  the  goods 
for  which  the  action  was  brought,  were  of  the  value  of 
$600,  the  jurisdiction  of  the  court  in  actions  of  tort  being 
limited  to  $200.  The  plaintiff  demurred  to  the  plea  of 
want  of  jurisdiction,  and  after  argument  the  demurrer 
was  overruled.  No  appeal  was  taken  from  the  judgment 
overruling  the  demurrer,  but  the  plaintiff  gave  notice  of 
trial,  and  entered  the  cause  for  trial  at  Chambers  before 
the  County  Court  judge,  who  announced  his  intention  of 
trying  the  same  on  the  remaining  pleas.  The  defendants 
obtained  a  rule  nisi  for  a  writ  of  prohibition  to  restrain 
the  judge  from  trying  the  cause,  on  the  ground  that  the 
judgment  on  the  demurrer  disposed  of  the  whole  case,  and 
on  argument  of  the  said  rule  nisi  it  was  discharged. 
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On    appeal    to    the    Supreme    Court    of    Canada,    Held, s-  39> 
Strong,  J.,  dissenting,  that  the  effect    of   the    judgment    on  s*s-  _^j 
the  demurrer  was  to  quash  the  writ,  and  the  rule  nisi  for  a  Appellate 
writ  of  prohibition  should  be  made  absolute.  Jurisdiction. 

Per  Strong,  J.,  dissenting,  that  the  judgment  of  the  Prohibition. 
County  Court  judge  on  the  demurrer  did  not  dispose  of  the 
case,  but  he  had  a  right  to  reconsider  the  same  on  the  trial 
of  the  issues  raised  by  the  other  pleas;  that  the  plea  to  the 
jurisdiction  by  attorney  was  null  and  void  and  if  judg- 
ment had  been  entered  of  record  on  the  demurrer  such  judg- 
ment would  have  been  likewise  null  and  void;  and  that  the 
amount  claimed  by  the  plaintiff's  declaration  being  over 
$200  the  court  had  jurisdiction. 

Appeal  allowed  with  costs. 

Attorney-General  v.  Flint,  16  Can.  S.C.R.  707. 

Proceedings  were  taken  in  the  Vice- Admiralty  Court  at 
Halifax  on  the  information  of  the  Attorney-General  of 
Canada  against  the  defendant  to  enforce  the  payment  of 
penalties  for  breaches  of  the  Inland  Revenue  Act.  The 
court  held  it  had  jurisdiction,  whereupon  the  defendant 
Flint  applied  to  the  Supreme  Court  of  Nova  Scotia  for  an 
order  for  a  writ  of  prohibition  to  stay  further  proceedings 
in  the  Vice-Admiralty  Court,  which  was  granted.  The 
Attorney-General  thereupon  appealed  to  the  Supreme  Court 
of  Canada  where  his  appeal  was  allowed  with  costs. 

Godson  v.  City  of  Toronto,  18  Can.  S.C.R.  36  (1890). 

The  city  council,  under  R.S.O.  1887,  c.  184,  s.  477,  passed 
a  resolution  directing  a  County  Court  judge  to  inquire  into 
dealings  between  the  city  and  persons  who  were  or  had  been 
contractors  for  civic  works  and  ascertain  if  the  city  had  been 
defrauded  in  connection  with  contracts;  to  inquire  into  the 
whole  system  of  tendering,  awarding,  carrying  out,  ful- 
filling and  inspecting  contracts  with  the  city;  and 
to  ascertain  in  what  respect,  if  any,  the  system  of  city  busi- 
ness in  that  respect  was  defective.  G.,  who  had  been  a  con- 
tractor and  whose  name  was  mentioned  in  the  resolution, 
attended  before  the  judge  and  claimed  that  the  inquiry  as 
to  his  contracts  should  proceed  only  on  specific  charges  of 
malfeasance  or  misconduct,  and  the  judge  refusing  to  order 
such  charges  to  be  formulated,  he  applied  for  a  writ  of  pro- 
hibition. Held,  affirming  the  judgment  appealed  from  (16 
Ont.  App.  R.  452),  Gwynne,  J.,  dissenting,  that  the  County 
Court  judge  was  not  acting  judicially  in  holding  this  inquiry ; 
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S.  39,  that  he  was  in  no  sense  a  court  and  had  no  power  to  pro- 

nounce judgment  imposing'  any  legal  duty  or  obligation  on 
Appellate      an^  Person ;  and  he  was  not,  therefore,  subject  to  control  by 
.Jurisdiction,  writ     of     prohibition   from    a   superior    court.       Held,    per 
Prohibition.   Uwynne,  J.,  that  the  writ  of  prohibition  would   lie    and    in 
the  circumstances  shewn  it  ought  to  issue. 

The  cases  following  arose  since  the  amendment  of  1891. 

Tremblay  v.  Bernier,  21  Can.  S.C.R.  409. 

The  Syndic  of  the  Board  of  Notaries  of  the  Province  of 
Quebec  made  a  complaint  before  the  Board  against  the 
appellant  charging  him  with  improper  conduct.  The  appel- 
lant was  summoned  to  appear  before  the  Committee  of 
Discipline  to  answer  to  these  charges.  He  appeared  by  his 
attorney  and  filed  a  declaration  taking  exception  to  the 
jurisdiction  of  the  Committee.  His  preliminary  objection 
being  overruled,  the  appellant  pleaded  that  as  the  charge 
against  him  amounted  to  a  felony,  the  Committee  had  no 
power  to  try  him  until  he  had  been  tried  by  a  competent 
criminal  court.  The  complaint,  however,  was  proceeded 
with  and  the  appellant  obtained  a  writ  of  prohibition  from 
the  Superior  Court  restraining  the  respondents  in  their  pro- 
ceedings. This  judgment  was  reversed  by  the  Court  of 
Queen's  Bench  and  an  appeal  to  the  Supreme  Court  of 
Canada  was  dismissed  with  costs. 

Shannon  v.  Montreal  Park  &  Island  Eailway  Co.,  28  Can.  S.C.R. 
374. 

The  controversy  between  the  parties  arose  from  proceed- 
ings upon  an  arbitration  under  the  Railway  Act  of  1888. 
The  arbitrators  were  proceeding  to  render  their  award 
when  the  railway  company  obtained  from  the  Superior 
Court  a  writ  of  prohibition  enjoining  them  from  receiving 
evidence  or  to  do  any  official  act  in  connection  with  the 
expropriation.  The  appellant  was  mis-en-cause  in  the  case 
and  contested  the  petition.  The  Superior  Court  main- 
tained the  contestation,  dismissed  the  petition  and  quashed 
the  writ  of  prohibition,  but  the  Court  of  Queen's  Bench 
maintained  the  writ  and  granted  the  conclusions  of  the  com- 
pany's petition.  Upon  appeal  to  the  Supreme  Court  of 
Canada  the  respondents  objected  that  there  was  no  appeal 
from  judgments  rendered  in  matters  of  prohibition  in  the 
Province  of  Quebec,  but  the  Court  held  that  the  Act  of  1891, 
54-55  V.  c.  25,  s.  2,  applies  to  the  whole  Dominion  and 
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allowed  the  appeal  with  costs.     This  decision  was  overruled,  s-  39> 
Desormeaux  v.  Ste.  Tliertse,  43  Can.  S.C.R.  82,  infra,  p.  162.  s-s-  _^ 

Appellate 
Honan  v.  Bar  of  Montreal,  30  Can.  S.C.R.  1.  Jurisdiction. 

In  pursuance  of  statutory  powers,  the  Bar  of  Montreal  Prohibition, 
suspended  a  practising  advocate  after  holding  an  inquiry 
into  charges  against  him  which,  however,  had  been  with- 
drawn by  the  private  prosecutor  before  the  council  had  con- 
sidered the  matter.  It  did  not  appear  that  witnesses  had 
been  examined  upon  oath  during  the  inquiry  and  no  notes 
in  writing  of  the  evidence  of  witnesses  adduced  had  been 
taken.  The  effect  of  such  absence  of  written  notes,  it  was 
claimed  by  the  appellant!,  was  that  he  had  been  deprived 
of  an  opportunity  of  effectively  prosecuting  an  appeal  to 
the  General  Council  of  the  Bar  of  the  Province  of  Quebec. 
The  appellant  sued  out  a  writ  of  prohibition  in  the  Superior 
Court,  but  on  the  argument  of  the  return  it  was  quashed. 
On  appeal  to  the  Superior  Court  sitting  in  review,  the  judg- 
ment below  was  reversed,  and  the  writ  Tiiaintained,  and  the 
Bar  of  Montreal  declared  to  linvc  acted  illegally  in  suspend- 
ing the  appellant.  This  judgment  was  reversed  by  the  Court 
of  Queen's  Bench.  Upon  appeal  to  the  Supreme  Court  of 
Canada  the  appeal  was  dismissed  with  costs. 

OTarrell  v.  Brassard,  4  Q.L.R.  214. 

Held,  by  the  Court  of  Queen's  Bench,  there  is  no  appeal 
from  a  judgment  of  that  court  to  Her  Majesty  in  Her  Privy 
Council  in  a  matter  of  prohibition. 

Quebec  Railway,  Light  and  Power  Co.    v.    Recorder's    Court,    41 
iCan.  S.C.R.  145. 

On  complaint  by  the  City  of  Quebec  that  the  company  had 
illegally  neglected  to  operate  their  tramcars  at  certain  stated 
intervals  necessary  for  the  convenience  of  the  general  public, 
upon  certain  streets  in  any  city,  in  violation  of  the  city  by- 
laws then  in  force,  the  company  was  summoned  before  the 
Recorder's  Court  for  the  City  of  Quebec  and,  upon  conviction 
of  the  offence  as  charged  against  the  by-laws,  it  was  con- 
demned to  pay  the  penalty  of  $40  provided  under  the  by-laws 
in  question.  The  company,  in  pleading  to  the  complaint, 
denied  the  jurisdiction  of  the  Recorder's  Court  to  hear  and 
determine  the  matter  in  issue  on  the  ground  that  the  obligation, 
if  any,  of  the  company  to  operate  and  circulate  its  cars  at 
certain  fixed  intervals  was  contractual  and  the  breach  of  any 
such  obligation  was  not  a  matter  which  came  within  the  juris- 
diction of  the  tribunal,  but  was  within  the  exclusive  jurisdiction 
of  the  Superior  Court.  Upon  conviction,  the  company  sued 


162  SUPREME    COURT   ACT. 

i 

S.  39,  out    a    writ    of   prohibition    alleging    that    the    Recorder's    Court 

s.s.  (d).          had    no    jurisdiction   to    entertain    any    suit   ioir    proceeding    in 
respect  of  the  penalty  claimed;    that  the   penalty  sought  to   be 
Appellate        recovered   was   for      the      alleged      breach   of   contract   resulting 
Jurisdiction,  from  the   by-laws     and      a      deed     of      agreement  entered    into 
Mandamus,     between  the  city  and  the  company,  based  on  the  by-laws;   that, 
;  for  any  such  breach,  the  company  was  not  liable  to  a  penalty 
but  for  damages  only   in   a   suit   properly  instituted   in   a  court 
of    competent    jurisdiction;    that    the    frequency    of    the    service 
required    had    not  been    legally    determined    prior    to    the    com- 
plaint;  that  the  by-laws  in  question  did  not  impose  any  penalty 
in  respect  of  the  matters  complained  of;    that  the  city  had   no 
authority    to    enact    by-laws    imposing    penalties    for    the    breach 
set  out   in   the      complaint     or      to      give  the   Recorder's   Court 
authority    to    entertain    such    a    complaint,    and    the    by-laws    in 
question  ywere    inconsistent,    void,    vague  .'and    ineffectual    for 
want  of  certainty. 

At  the  trial,  the  writ  of  prohibition  was  quashed  with 
costs,  and  this  decision  was  affirmed  by  the  judgment  appealed 
from,  Bosse  and  Cimon,  J.J.  dissenting.  A  further  appeal  to 
the  Supretoe  Court  was  dismissed. 

Desormeaux  v.  Ste.  Therese,  43  Can.  S.C.R.  82. 

An  order  for  a  writ  of  prohibition  was  made  by  a  judge 
of  the  Superior  Court,  which  was  affirmed  by  the  Court  of 
King's  Bench.  An  appeal  having  been  launched  to  the 
Supreme  Court  of  Canada,  the  respondent  moved  to  quash 
for  want  of  jurisdiction.  The  appellant  claimed  jurisdic- 
tion by  virtue  of  the  special  provisions  of  s.  39,  but  the 
court  held  this  section  is  governed  by  s.  46  and  the  appeal 
not  falling  under  any  of  the  provisions  of  that  section, 
quashed  the  appeal  with  costs. 

39    (d)— Mandamus. 

Section  47,  infra,  expressly  provides  that  the  limitations 
placed  upon  appeals  from  the  Province  of  Quebec  do  not 
apply  to  cases  of  mandamus. 

In  the  Province  of  Ontario  there  is  no  appeal  from  the 
Court  of  Appeal  in  proceedings  for  or  upon  a  writ  of 
mandamus  unless  the  case  is  one  of  those  provided  for  by 
section  48,  infra. 

Cases  from  the  Province  of  Quebec. 

An  appeal  to  the  Supreme  Court  of  Canada  in  any  case 
or  proceeding  for  or  upon  a  writ  of  mandamus  was  granted 
by  section  23  of  the  original  Act  constituting  the  Court, 
38  V.  c.  11. 
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Danjou  v.  Marquis,  3  Can.  S.C.R.  251  (1879).  S.  39, 

A  municipal  council,  of  which  the  appellant  was  the  pre-s's'__ 
siding  omcer,  having  passed  a  by-law  in  which  the  respon-  Appellate 
dent  had  an  interest,  the  latter  obtained  from  the  Superior  Jurisdiction. 
Court  a  writ  of  mandamus  in  order  to  compel  the  appellant  Mandamus. 
to  sign  the  minutes  of  the  meeting  of  the  council  at  which 
the  by-law  had  been  passed.     After  service  of  the  writ,  the 
appellant  signed  the  minutes.       The    Superior    Court    or    a 
judge  thereof  in  Chambers,  gave  judgment    adjudging    the 
present  appellant  to  pay  the  costs.       From  that  judgment 
the  appellant  appealed  to  the  Court  of    Queen's   Bench    for 
the  Province  of  Quebec,  but  that  court  rejected  the    appeal 
for  want  of  jurisdiction,  holding  that  the  judgment  of  the 
Superior  Court  was  final  and  in  last  resort.       The  appellant 
thereupon  appealed  to  the  Supreme  Court  of  Canada  from 
the  judgment  of  the  Superior  Court  and  not  from  the  Court 
of  Queen's  Bench,  when  the  appeal  was  quashed,  the  Court 
holding  that  no  appeal  lay  from  the  Province  of  Quebec  to 
the  Supreme  Court  of  Canada  except    from    the    Court    of 
Queen's  Bench. 

Subsequently,  by  54-55 '  V.  c.  25,  s.  3,  an  appeal  was 
expressly  given  from  the  Superior  Court  in  Review  to  the 
Supreme  Court  of  Canada  subject  to  certain  limitations. 
Infra,,  section  40. 

Suite  v.  Three  Rivers,  11  Can.  S.C.R.  25. 

This  was  an  appeal  from  the  Court  of  Queen's  Bench 
(Quebec)  in  a  proceeding  by  petition  for  a  peremptory 
mandamus  directed  to  the  officers  of  a  municipal  corpora- 
tion requiring  them  to  issue  a  saloon  license  to  petitioner 
without  payment  of  $200  license  fee  imposed  by  the  munici- 
pality by  virtue  of  a  charter  granted  by  the  Legislature  of 
the  Province  of  Quebec. 

The  petition  also  alleged  that  the  act  of  the  local  legis- 
lature was  ultra  vires  of  its  powers.  The  Superior  Court 
granted  the  petition,  but  this  was  reversed  by  the  Court  of 
Queen's  Bench.  A  further  appeal  o  the  Supreme  Court  of 
Canada  was  dismissed  with  costs. 

Tremblay  v.  The  Commissioners  St.  Valentine,  12  Can.  S.C.R.  546. 
The  Superintendent  of  Education  having  ordered  the 
division  of  a  scnool  district  and  the  school  commissioners 
having  passed  a  resolution  that  the  district  should  not  be 
divided,  the  Superior  Court  ordered  a  peremptory  writ  of 
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S.  39,  mandamus  to  issue.     This  judgment  was   reversed    by    the 

s-s-  (d)-  Court  of  Queen's  Bench,  but    reinstated    by    the    Supreme 

Appellate  C°Urt 


v.  Stewart,  15  Can.  S.C.R.  82. 
The  appellant  sued  respondents,  the  liquidators  of  the 
St.  Gabriel  Mutual  Building  Society,  claiming  a  mandamus 
to  compel  them  to  acknowledge  him  as  a  shareholder  in  the 
society,  and  to  collocate  him  for  dividends  on  certain  shares. 
The  respondents  set  up  a  plea  of  litigious  rights  which  was 
maintained  by  the  Court  of  Queen's  Bench  and  the  Superior 
Court  and  affirmed  by  the  Supreme  Court. 

Langevin  v.  St.  Marc,  18  Can.  S.C.R.  599. 

The  appellant  applied  to  the  Superior  Court  for  a  writ 
of  mandamus  against  respondents.  The  writ  having  been 
granted,  returnable  before  a  judge  of  the  Superior  Court  in 
Chambers,  respondents,  according  to  the  practice  in  Quebec, 
filed  pleas  to  the  petition  upon  which  the  writ  issued,  to 
which  the  appellants  demurred.  The  Superior  Court  main- 
tained the  appellants'  demurrers,  but  this  judgment  was 
reversed  by  the  Court  of  Queen's  Bench,  the  court  saying 
that  the  corporation  had  the  right  to  proceed  to  an  enquete 
to  establish  certain  alleged  irregularities  which  would  invali- 
date the  decree  of  the  Superintendent  of  Education  in 
question,  and  finding  there  was  error  in  the  interlocutory 
judgment  of  the  Superior  Court,  annulled  it  and  dismissed 
the  demurrers.  On  appeal  to  the  Supreme  Court  it  was 
held  that  under  section  24(#)  (now  39(d))  allowing  pro- 
ceedings for  or  upon  a  writ  of  mandamus,  the  decision 
sought  to  be  appealed  from  must  be  a  final  judgment,  and 
not  being  so  in  this  case  the  appeal  was  quashed,  but  when 
the  Superior  Court  directed  a  peremptory  mandamus  to 
issue  and  in  default  condemned  the  defendant  to  pay  $2,000, 
the  Supreme  Court  exercised  jurisdiction.  Held,  that  judg- 
ment in  this  sub-section  means  final  judgment,  per  Fournier 
and  Taschereau,  JJ. 

Patterson,  J.,  dissenting,  pointed  out  that  the  effect  of 
section  30  (section  47,  infra)  was  to  provide  that  there 
should  be  an  appeal  in  cases  of  mandamus  where  the  judg- 
ment was  not  final,  as  that  section  expressly  says  that 
appeals  in  cases  of  mandamus  were  not  to  be  affected  by  the 
provisions  of  section  28  (section  44,  infra),  which  provides 
that  an  appeal  shall  only  lie  from  final  judgments.  The 
judgments  of  the  majority  of  the  Court  do  not  deal  with  the 
effect  to  be  given  to  section  30. 
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Hus  v.  St.  Victoire,  19  Can.  S.C.R.  477.  S.  39, 

The  facts  of  this  case  being  similar  to  those  existing  in  s's'  _____ 
Langevin  \\  St.  Marc,  but  evidence  having  been  given  upon  Appellate 
the  allegation  set  up  in  the  pleas    filed    in    answer    to    the  Jurisdiction. 
petition  for  a  mandamus,    thereupon    the    Superior    Court  Mandamns. 
granted  a  peremptory  mandamus  and  ordered  the  school  com- 
missioner to  obey  the  order  of  the  Superintendent  of  Educa- 
tion   and    in    default    be    condemned    to    pay    $2,000.     The 
Supreme    Court    exercised    jurisdiction    and    dismissed    the 
appeal  on  the  merits. 

St.  Charles  v.  Cordeau,  Cout.  Dig.  808;  9th  Dec.,  1895. 

*  Under  the  provisions  of  article  2055  of  the  Revised 
Statutes  of  Quebec,  as  amended  by  55  &  56  V.  c.  24,  ss.  18 
and  19,  certain  ratepayers  of  a  school  district  appealed  to 
the  Superintendent  of  Public  Instruction  for  the  Province 
of  Quebec,  who  thereupon  rendered  a  decision  and  gave 
orders  and  directions  respecting  the  erection  of  a  school 
house,  which,  however,  the  School  Commissioners  neglected 
to  perform.  Held,  affirming  the  judgment  appealed  from 
that  in  such  case  the  decision  of  the  Superintendent  of 
Public  Instruction  was  final;  that  no  appeal  therefrom 
would  lie  to  the  Superior  Court,  and  that  the  proper  remedy 
to  enforce  the  execution  of  the  orders  and  directions  of  the 
superintendent  was  by  mandamus." 

Cadieux  v.  Montreal  Gas  Co.,  28  Can.  S.C.R.  382. 

In  this  case  the  Supreme  Court  reversed  the  judgment  of 
the  Court  of  Queen's  Bench  which  reversed  the  judgment 
of  the  Superior  Court  ordering  a  peremptory  writ  of  manda- 
mus to  issue  against  the  defendants. 

Beach  v.  Stanstead,  29  Can.  S.C.R.  736. 

The  plaintiff  was  proprietor  of  a  hotel  in  the  township 
of  Stanstead,  where  no  by-law  prohibiting  the  sale  of  intoxi- 
cating liquors  existed,  and  being  desirous  of  obtaining  a 
license,  made  the  necessary  deposit  of  money  and  filed  a  cer- 
tificate as  required  under  the  Quebec  License  Law.  It  did 
not  appear  that  there  existed  any  cause  such  as  is  set  forth 
in  the  statute  for  the  refusal  of  the  confirmation  of  the  certi- 
ficate, but  the  municipal  council  passed  a  resolution 
refusing  so  to  do.  The  plaintiff  thereupon  took  an  action 
for  a  mandamus  to  compel  the  corporation  to  confirm  the 
certificate,  and  by  a  judgment  of  the  Superior  Court  sitting 
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in  review  it  was  ordered  that  a  peremptory  mandamus 
should  issue  enjoining  the  council  to  confirm  the  certificate, 
Appellate  which  was  accordingly  done.  Plaintiff  afterwards  brought 
Jurisdiction,  the  present  action  for  damages  against  the  corporation  for 
Mandamus,  loss  of  business  caused  by  the  wrongful  act,  as  alleged,  of 
the  council.  The  Superior  Court  decided  in  favour  of  the 
plaintiff,  but  its  judgment  was  reversed  by  the  Court  of 
Queen's  Bench.  On  appeal  to  the  Supreme  Court,  Held, 
that  in  deciding  the  present  appeal  the  Supreme  Court  was 
not  bound  by  the  judgment  of  the  Superior  Court  in  the 
matter  of  the  mandamus,  but  even  if  it  were,  there  wefre 
other  grounds  upon  which  the  Court  might  hold  that  the 
action  was  not  maintainable.  The  Court  was  also  of  the 
opinion  that  the  municipal  council  had  a  discretion  in  the* 
matter  for  the  exercise  of  which  no  action  would  lie. 

Les  Syndics  de  la  Paroisse  de  St.  Valier  v.  Catellier,  Cout.  Gas. 

202. 

"Motion  by  way  of  appeal  from  the  order  of  the  Registrar, 
in  chambers  (llth  January,  1900),  approving  of  the  deposit 
of  $505  as  security  for  the  costs  of  an  appeal  from  the  Court 
of  Queen's  Bench,  appeal  side,  Province  of  Quebec. 

The  respondent  Catallier,  applied  for  a  peremptory  writ  of 
mandamus  ("un  bref  peremptoire  de  la  nature  d'un  bref  de 
mandamus")  against  the  appellants  to  compel  them  to  proceed 
with  the  purchase  of  lands  selected  for  the  site  of  a  parish 
church,  and  obtained  an  order,  as  follows:  — 

"Vu  la  requete  ci-dessus,  il  est  ordonne  d'emaner  un  bref 
de  mandamus  tel  que  d'emande." 

Upon  this  order  an  ordinary  writ  of  summons  was  issued 
under  art.  993  of  the  Code  of  Civil  Procedure,  indorsed  as  a 
writ  of  "mandamus,  but  the  copy  served  on  the  Syndics  did  not 
contain  any  indorsement  of  the  nature  of  the  claim  as  provided 
by  art.  124  C.P.Q.  An  exception  to  the  form  was  dismissed, 
whereupon  the  Syndics  inscribed  an  appeal  de  piano,  before 
the  Court  of  Queen's  Bench,  on  the  ground  that  the  order  was 
a  final  judgment,  and  directed  the  issue  of  a  peremptory  writ 
of  mandamus.  The  Court  of  Queen's  Bench  quashed  the 
appeal  for  the  following  reasons:  — 

"Parceque  (1)  Les  appelants  ont  inscrit  en  appel  de 
1'ordonnance  du  juge  permettant  1'emission  du  bref  de  man- 
damus en  cette  cause,  sans  au  prealable  obtenir  la  permission; 
(2)  parceque  la  dite  ordonnance  n'est  pas  un  jugement  final, 
mais  une  interlocutoire." 

Upon  the  motion  before  the  Registrar  in  Chambers,  the 
respondent  contended  that  the  judgement  was  not  appealable, 
that  the  case  was  governed  by  Langevin  v.  Les  Commissaires 
d'Ecole  de  St.  Marc  (18  Can.  S.C.R.  599),  and  that  section  24  (g) 
of  the  Supreme  and  Exchequer  Courts  Act  did  not  permit  of 
an  appeal  in  such  a  case  unless  the  order  was  final  in  its 
nature. 
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The   learned    Registrar,   considering   that   the   order   was   not  S.  30, 
simply  for  the  issue  of  a  summons  under  art.   993  C.P.Q.,  buts.s.   (d). 

a  peremptory  order  for  the  issue  of  a  writ  of  mandamus,  under 

art.  996  C.P.Q..  held  that  the  judgment  was  final  in  its  nature  Appellate 
and,    therefore,    appealable.  Jurisdiction. 

This    decision    was    reversed    on    the    appeal    by    Mr.    Justice  Mandamus. 
Girouard,  in  Chambers,   and  the  application  for  approval  of  the 
security   for   costs   was   dismissed   with   costs. 

Ontario  cases  prior  to  60-61  V.  c.  34.       (Vide  also  infra,  sec. 
48  notes; 

Ontario  &  Quebec  Ely.  Co.  v.  Philbrick,  12  Can.  S.C.R.  288. 

A  railway  company,  having  taken  certain  lands  for  the 
purposes  of  their  railway,  made  an  offer  to  the  owner  in 
payment  of  the  same  which  offer  was  not  accepted,  and  the 
matter  was  referred  to  arbitration  under  the  Con.  Railway 
Act,  1879.  On  the  day  that  the  arbitrators  met  the  company 
executed  an  agreement  for  a  crossing  over  the  said  land,  in 
addition  to  the  money  payment,  and  it  appeared  that  the 
arbitrators  took  the  matter  of  the  crossing  into  consideration 
in  making  their  award.  The  amount  of  the  award  was  less 
than  the  sum  offered  by  the  company,  and  both  parties 
claimed  to  be  entitled  to  the  costs  of  the  arbitration,  the  com- 
pany because  the  award  was  less  than  their  offer,  and  the 
owner  because  the  value  of  the  crossing  was  included  in  the 
sum  awarded  which  would  make  it  greater  than  the  offer. 

The  statute  under  which  the  claim  for  costs  was  made 
was  section  9,  sub-section  19  of  the  Con.  Railway  Act,  which 
provides  as  follows:— 

11  If,  in  any  case,  when  three  arbitrators  have  been 
appointed,  the  sum  awrarded  is  not  greater  than  that  offered, 
the  costs  of  the  arbitration  shall  be  borne  by  the  opposite 
party,  and  be  deducted  from  the  compensation ;  but  if  other- 
wise they  shall  be  borne  by  the  company,  and,  in  either  case, 
they  may,  if  not  agreed  upon,  be  taxed  by  the  judge." 

Application  was  made  to  Mr.  Justice  Gait  for  a  manda- 
mus to  compel  the  judge  to  tax  the  company  costs,  and  also 
for  a  writ  of  prohibition  to  restrain  him  from  taxing  costs 
against  them. 

The  learned  judge  held  that  the  agreement  or  offer  for 
the  crossing  was  made  by  the  company  before  the  arbitration, 
and  was  included  in  the  sum  awarded  for  damages,  and  he 
refused  both  applications.  The  Court  of  Appeal  sustained 
this  judgment,  holding,  as  to  the  mandamus,  that  as  the 
notice  by  the  company  contained  no  mention  of  a  crossing 
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s.  39,  and  the  award  did,  the  latter  was  not  made  upon  the  basis 

of  the  matter  contained  in  the  notice;  and  as  to  the  writ  of 

Appellate      prohibition,  that  if  the  costs  against  the  company  were  taxed 

Jurisdiction,  the  writ  was  useless,  and  if  the  judge  had  no  power  to  tax, 

Mandamus,    the  taxation  would  be  futile. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal, 
and  the  judgment  of  the  Divisional  Court  (5  O.K.  674), 
(jhvynne,  J.,  dissenting,  that  under  the  circumstances  neither 
party  was  entitled  to  costs. 

Appeal  dismissed  with  costs. 

Williams  v.  Raleigh,  21  Can.  S.C.R.  103. 

Sub-section  2  of  section  583  of  R.S.O.  1887  enacts  that : 

;<  Any  such  municipality  neglecting  or  refusing  so  to  do 
(that  is,  to  make  the  necessary  repairs  to  drainage  works 
within  its  own  limits)  upon  reasonable  notice  being  given 
by  any  party  interested  therein,  and  who  is  injuriously 
affected  by  such  neglect  or  refusal,  may  be  compellable  by 
mandamus  to  be  issued  by  any  court  of  competent  jurisdic- 
tion to  make  from  time  to  time  the  necessary  repairs  to  pre- 
serve and  maintain  the  same;  and  shall  be  liable  to  pecuniary 
damages  to  any  person  who  or  whose  property  is  injuriously 
a.ffected  by  reason  of  such  neglect  or  refusal." 

This  was  an  action  to  recover  $2,000  damages  and  claim- 
ing a  mandamus  in  connection  with  certain  drainage  works. 
The  trial  judge  referred  the  matters  in  dispute  to  the  County 
Court  judge  with  all  the  powers  conferred  by  the  rules  of 
court  upon  a  referee  or  arbitrator,  and  all  costs  were  reserved 
until  his  report  had  been  made.  The  County  Court  judge 
reported  that  the  plaintiff  was  entitled  to  a  mandamus  and 
damages  and  upon  a  motion  for  judgment  the  trial  judge 
gave  judgment  for  the  plaintiff  for  $850  and  a  mandamus. 
On  appeal  to  the  Court  of  Appeal  for  Ontario  the  appeal  was 
allowed  and  the  action  dismissed.  On  a  further  appeal  to 
the  Supreme  Court  of  Canada,  Held,  per  Strong  and  Gwynne, 
JJ.,  Ritchie,  C.J.,  and  Patterson,  J.,  contra,  and  Taschereau, 
J.,  taking  no  part  in  the  judgment,  that  the  drain  causing 
the  injury  being  wholly  within  the  limits  of  the  municipality 
in  which  it  was  commenced,  and  not  benefiting  lands  in  an 
adjoining  municipality,  it  did  not  come  under  the  provisions 
of  section  583  of  the  Municipal  Act  and  W.  was  not  entitled 
to  a  mandamus  under  that  section. 

Held,  per  Strong  and  Gwynne,  JJ.,  that  though  W  was 
not  entitled  to  the  statutory  mandamus,  it  could  be  granted 
under  the  Ontario  Judicature  Act  (R.S.O.  1887,  c.  44). 
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Sombra  v.  Chatham,  21  Can.  S.C.R.  305.  S.  39, 

Under  the  drainage  provisions    of    the    Municipal    Act,  s's'  _ic_i_' 
R.S.O.   (1887)  c.  184,  respondent  undertook  the  construction  Appellate 
of  a  drain  along  the  town  line  between  Chatham  and  Sombra,  Jurisdiction, 
but  the  work  was  not  fully  completed  according  to  the  plans  Mandamus, 
and  specifications,  and  owing  to  its  imperfect  condition  the 
drain  overflowed  and  flooded  the  adjoining  lands  of  M.,  who 
joined  in  an  action  against  the  township,  alleging  that  the 
effect  of  the  work  on  the  drain  was  to  stop  up  the  outlets  to 
other  drains  in  Sombra,  back  the  waters  thereof  and  flood 
roads  and  lands  in  the  township,  and  they  asked  an  injunc- 
tion to  restrain  Chatham  from  so  interfering  with  existing 
drains  and  mandamus  to  compel  the  completion  of  the  drain 
so  undertaken  as  well  as  damages  for  injury  to  M.  's  land  and 
other  land  in  Sombra.     Held,  per  Ritchie,  C.J.,  Strong  and 
G  wynne,  JJ.,  that  section  583  of  the  Municipal  Act  provid- 
ing for  mandamus  to  compel  the  making  of  repairs  to  pre- 
serve and  maintain  a   drain  does  not  apply  to  this  case  in 
which  the  drain  was  never  fully  made  and  completed,  but 
that  the  Township  of  Sombra  was  entitled    to    a    mandamus 
under  Ont.  Jud.  Act,  R.S.O.  (1887),  c.  44. 

Mandamus  since  60-61  V.  c.  34. 

Attorney- General  v.  Scully,  33  Can.  S.C.R.  16. 

The  respondent  applied  to  a  judge  of  the  High  Court  of 
Ontario  for  a  peremptory  writ  of  mandamus  to  compel  the 
clerk  of  the  peace  to  furnish  him  with  a  copy  of  the  pro- 
ceedings in  a  criminal  charge  on  which  he  had  been  acquitted, 
but  the  application  was  refused  on  the  ground  that  the  docu- 
ments in  question  were  held  by  the  clerk  of  the  peace  and 
that  a  certified  copy  could  not  be  given  without  the  fiat  of 
the  Attorney-General,  in  whose  discretion  it  lay  whether  or 
not  the  fiat  should  issue.  This  judgment  was  reversed  by 
the  Divisional  Court,  and  a  further  appeal  to  the  Court  of 
Appeal  was  dismissed.  An  application  was  thereupon  made 
to  the  Supreme  Court  of  Canada  for  leave  to  appeal  under 
paragraph  (e)  of  section  1,  60-61  V.  c.  34.  The  Supreme 
Court  refused  the  application  with  costs. 

It  was  admitted  that  no  appeal  would  lie  in  this  case 
except  by  leave.  Vide  Aurora  v.  Markham,  32  Can.  S.C.R. 
457,  infra,  p.  283. 

Beck  Manufacturing  Co.  v.  Valin,  40  Can.  S.C.R.  523. 

By  R.S.O.  (1897),  c.  142,  s.  13,  the  owner  of  improve- 
ments in  a  river  or  stream  used  for  floating  down  logs  may 
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S.  39,  obtain  from  a  district  judge  an  order  fixing  the  tolls  to  be 

s.s.  (d).  paid  by  other  parties  using  such  improvements.  On  appli- 
Appeiiate  ca"tion  for  a  writ  of  mandamus  to  compel  the  judge  to  make 
Jurisdiction,  such  an  order,  it  was  held,  affirming  the  judgment  of  the 
Mandamus.  Court  of  Appeal  (16  Ont.  L.R.  21),  Davies,  J.  dubitante,  and 

Idington,  J.,  expressing  no  opinion,  that  such  an  order  had 

effect  only  in  case  of  logs  floated  down  the  river   or   stream 

after  it  was  made. 
•       Leave  to  appeal  to  the  Supreme  Court  in  this  case  was 

granted  by  the  Court  of  Appeal,  although  not  so  stated  in 

the  report. 

Whyte  Packing  Co.  v.  Pringle,  42  Can.  S.C.R.  691. 

Leave  to  appeal  was  refused  in  this  case,  the  motion 
being  predicated  on  the  admission  that  without  leave  there 
was  no  jurisdiction.  The  Court  of  Appeal  had  affirmed  an 
order  of  MacMahon,  J.,  directing  a  writ  of  mandamus  to 
issue. 

Rodd  v.  Essex,  44  Can.  S.C.R.  137. 

In  this  case  the  Court  of  Appeal  reversed  the  judgment 
at  trial  directing  a  mandamus  to  compel  the  defendants  to 
provide  the  County  Attorney  with  an  office.  Special  leave 
to  appeal  to  the  Supreme  Court  was  granted  by  the  Court 
of  Appeal,  although  not  so  stated  in  the  report. 

Mandamus — other  cases. 

Town  of  Dartmouth  v.  The  Queen,  9  Can.  S.C.R.  509. 

The  proceedings  herein  commenced  by  a  rule  nisi  taken 
out  at  the  instance  of  the  sessions  for  the  County  of  Halifax 
for  a  writ  of  mandamus  to  compel  the  municipal  officers 
of  Dartmouth  to  forthwith  assess  upon  property  in  Dart- 
mouth a  sum  of  $15,000  required  for  school  purposes.  This 
rule  was  made  absolute  and  the  writ  of  mandamus  ordered 
to  issue.  An  appeal  therefrom  was  dismissed  by  the  Supreme 
Court,  and  it  was  further  held  the  mandamus  here  ordered 
was  not  a  peremptory  mandamus,  and  that  it  was  open  to 
Dartmouth,  upon  the  return  of  the  writ  to  shew  cause  why 
the  whole  amount  claimed  in  these  proceedings  should  not 
be  levied. 

The  writ  which  issued  pursuant  to  this  judgment  in 
its  operative  part  commanded  the  wardens  and  council  of 
Dartmouth  to  forthwith  assess  the  said  sum,  etc.,  "  or  that 
you  shew  us  cause  to  the  contrary  thereof,"  etc.  The 
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warden  and  council  at  Dartmouth  in  their  return  to  the  writ  s-  39; 
simply  set  up  the  legal  defences  to  the  claim,  to  which  action  s's>  _^ 
the  sessions  of  Halifax  demurred.     Two  points  were  raised  Appellate 
on  argument,  one  in  limine,  that  under  the  practice  in  Nova  Jurisdiction. 
Scotia,  there  can  be  no  demurrer  to  a  return  and  secondly,  Municipal 
upholding  the  sufficiency    of    the    return.       Judgment    wras 
against  Dartmouth  on  both  points,  and  a  peremptory  manda- 
mus ordered  to  issue.       From  this  judgment  an  appeal  was 
taken  to  the  Supreme  Court  and   the    same    objection    was* 
taken  by  the  appellants  as  in  the  court  below  that  '.here  eculd 
be  no  demurrer  to  a  return  to  a  writ  of  mandamus.       This 
objection  was  overruled  and  the    appeal    proceeded    on    the 
merits. 

Drysdale  v.  Dominion  Coal  Co.,  34  Can.  S.C.R.  328. 

The  appellant  was  a  member  of  the  Executive  Govern- 
ment of  the  province,  and  as  such  held  the  office  of  Commis- 
sioner of  Public  Works  and  Mines,  by  statute  he  was  given 
jurisdiction  to  inquire  into  and  decide  upon  applications 
involving  mining  rights,  and  his  decision  was  made  the  sub- 
ject of  an  appeal  to  the  highest  court  in  the  province.  The 
Commissioner  having  refused  to  investigate  an  application  it 
was  held  that  the  court  below  had  power  to  order  the  issue  of 
a  writ  of  mandamus  commanding  the  commissioner  to  take 
into  consideration  an  application  of  the  respondent  for  a 
lease  of  certain  lands  for  mining  purposes. 

39  (e). — Municipal  by-laws — Quebec  cases. 

In  considering  the  general  right  of  appeal  given  by  this 
sub-section  it  must  be  borne  in  mind  that  sections  46  and  48, 
infra,  place  limitations  upon  appeals  in  the  provinces  of 
Quebec  and  Ontario  respectively,  but  whereas  section  47 
provides  that  in  Quebec  these  limitations  shall  not  apply  to 
cases  of  Municipal  By-laws,  there  is  no  such  provision  with 
respect  to  appeals  from  the  Province  of  Ontario.  Decisions 
such  {is  Aurora  \.  Marklifini.  supra,  p.  283,  which  deny  an 
appeal  in  Ontario  cases,  therefore,  have  no  application  in 
appeals  from  the  Province  of  Qfuebec. 

Cases  in  which  the  validity  of  Municipal  By-laws  is  in 
question  may  be  divided  into  two  classes,  those  which  involve 
the  imposition  of  or  exemption  from  rates  or  assessments  on 
land,  and  those  which  do  not.  The  former  class  are  dealt 
with  in  the  notes  to  section  46  under  the  heading  "  Title  to 
land  and  other  matters  or  things  where  rights  in  future 
might  be  bound." 
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s-  39;  The  right  of  appeal  given  by  s.  39  (v)    applies    to    both 

classes  of  cases,  but  a  case  in  which  the  validity  of  a  muni- 
Appellate  cipal  by-law  is  attacked  may  be  appealable  under  s.  46 
Jurisdiction,  because  title  to  lands  is  involved,  whereas  owing  to  the 
Municipal  restricted  construction  placed  on  the  words  "  quashed  by 
By-laws.  ruje  or  order  of  the  Court  "  no  appeal  would  lie  under  sec- 
tion 390). 

Under  the  present  section  we  will  only  deal  with  muni- 
cipal money  by-laws  not  involving  rates  or  assessments  on 
land. 

The  cases  under  this  heading  may  be  divided  into  two 
classes : 

1st.  Proceedings  by  motion  or  petition  to  quash  or  annul 
a  by-law,  and 

2nd.  Proceedings  by  writ  to  annul  or  set  aside  a  by-lawr 
or  where  the  nullity  of  the  by-law  is  set  up  as  a  defence  in 
an  action  brought  to  recover  money  payable  thereunder. 

Class  1. 

It  will  be  found  on  a  reference  to  the  decisions  about  to 
be  cited,  that  the  court  has  held  that  section  47,  which 
excludes  cases  of  municipal  by-laws  from  the  operation  of 
the  restrictive  clauses  of  section  46,  only  applies  to  cases 
where  the  proceedings  were  under  the  first  class,  namely,  a 
petition  or  motion  to  quash  or  annul  a  by-law,  and  therefore 
will  not  avail  where  the  validity  of  a  by-law  is  attacked  in 
an  action  instituted  by  a  writ  of  summons.  This  distinction, 
however,  it  will  be  found,  has  not  always  been  made  and 
recently  has  been  criticized  by  the  present  Chief  Justice  of 
the  court  in  the  case  of  Shawinigan  v.  Shawinigan,  infra, 
p.  175. 

Webster  v.  Sherbrooke,  24  Can.  S.C.R.  52  (1894). 

This  was  a  case  in  which  proceedings  were  commenced  in 
the  Superior  Court,  Province  of  Quebec,  by  petition  to  quash 
a  by-law  pursuant  to  s.  4389  R.S.P.Q.,  which  gives  the  right 
to  petition  the  Superior  Court  to  annul  a  municipal  by-law. 
It  was  held,  distinguishing  it  from  Vercheres  v.  Varennes, 
19  Can.  S.C.R.  365,  infra,  p.  241  and  Sherbrooke  v.  Mc- 
Manamy,  18  Can.  S.C.R.  594,  infra,  p.  174,  that  this  was  a 
proceeding  taken  in  the  public  interest  equivalent  to  the 
motion  or  rule  to  quash  under  the  English  practice,  and  that 
an  appeal  lay  under  s.  24 (g),  now  s.  39 (e). 
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Ste.  Cunegonde  v.  Gougeon,  25  Can.  S.C.R.  78.  S.  39, 

s.s.  (e). 

The  proceedings  in  this  case  were  taken  by  the  respon- 
dents who  presented  a  petition  to  the  Superior  Court,  under  ^pPe^.a*e 

o-i /\     j?  J.T  j?  .1/1        -i        ^  O<,L      s~i      '  i  •       Jurisdiction. 

s.  310  of  the  charter  of  the  city  of  Ste.  Cunegonde,  asking  Municipal 

to  have  a  by-law  of  the  city  annulled  so  far  as  it  affected  the  By-laws, 
petitioners.  The  Superior  Court  granted  the  prayer  of  the 
petition  and  the  corporation  took  an  appeal  to  the  Court  of 
Queen's  Bench,  which  appeal  was  quashed  by  the  court, 
which  held  that  s.  439  of  the  Town  Corporations  Act  (40 
Vic.  c.  29,  R.S.Q.,  art.  4614)  not  having  been  excluded  from 
the  charter  of  the  city  must  be  read  as  forming  a  part  of  it, 
and  such  section  prohibited  an  appeal  from  any  judgment 
of  the  Superior  Court  respecting  municipal  matters. 

Sir  Henry  Strong,  Chief  Justice,  said: 
'  The  appellants  thereupon  applied  to  the  Registrar  in 
Chambers  for  leave  to  give  security  in  appeal  under  section 
46  of  the  Supreme  and  Exchequer  Courts  Act,  which  appli- 
cation was  granted,  the  Registrar  being  of  opinion  that  the 
nature  of  the  proceeding  was  similar  to  the  one  taken  in 
Webster  v.  Sherbrooke,  24  Can.  S.C.R.  52,  and  not  to  be 
distinguished  from  it,  the  petition  in  that  case  having  been 
tiled  under  sec.  4389  R.S.P.Q.,  which  is  identical  in  words 
with  the  first  part  of  sec.  310  of  the  Act  of  incorporation  of 
the  appellants,  and  that  therefore,  so  far  as  the  mere  right 
of  appealing  to  the  Supreme  Court  was  concerned,  the  case 
came  within  sec.  24(gr)  of  ch.  135  R.S.C.  (1886). 

"  Sec.  4389  R.S.P.Q.  is  as  follows: 

"  '  Any  municipal  elector  may,  in  his  own  name,  by  a 
petition  presented  to  the  Superior  Court  or  to  one  of  the 
judges  thereof,  demand  and  obtain,  on  the  ground  if  illegality, 
the  annulment  of  any  by-law  of  the  Council,  with  costs  against 
the  corporation.'  " 

Chicoutimi  v.  Price,  29  Can.  S.C.R.  135  (1898). 

This  was  a  petition  by  the  respondent  asking  for  a  writ  of 
injunction  enjoining  the  officers  of  the  appellants  from  issuing 
bonds  of  the  appellants  to  the  amount  of  $10,000  to  the 
Chicoutimi  Pulp  Co.,  and  to  have  the  by-law  providing  for 
the  issue  of  said  bonds  declared  null  and  void.  The  in- 
junction was  finally  made  absolute  and  the  bonus  by-law 
annulled.  An  appeal  taken  to  the  Supreme  .Court  was 
dismissed  on  the  merits,  no  question  of  jurisdiction  being 
raised. 

15 
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S.  39,  Class  2. 

s's'__ll  Decisions  where    municipal    money    by-laws    have    been 

Appellate      attacked  by    writ  to  annul  or  set   aside   a   by-law,    or   as   a 

Jurisdiction,  defence  to  an  action  to  recover  money  payable  thereunder: 

Municipal 

By-laws.        sherbrooke  v.  McManamy,  13  Can.  S.C.R.  594. 

The  plaintiff  sued  the  defendants  to  recover  the  amount 
of  two  business  taxes  of  $100  and  $50  respectively,  under  the 
authority  of  a  municipal  by-law.  The  defendants  pleaded 
that  the  by-law  was  illegal  and  ultra  vires  of  the  municipal 
council,  and  also  that  the  statute  conferring  power  upon  the 
municipal  council  to  tax  was  ultra  vires  of  the  legislature  of 
Quebec.  The  Superior  Court  held  that  both  statute  and 
by-law  were  intra  vires  and  gave  judgment  for  the  munici- 
pality. On  appeal  the  Court  of  Queen's  Bench  confirmed 
this  judgment  as  regards  the  validity  of  the  statute,  but  set 
aside  the  tax  of  $100  as  not  being  authorized.  The  Supreme 
Court  quashed  an  appeal  to  that  Court  on  the  ground  that 
section  24  (g)  did  not  apply  to  this  case  as  no  by-law  was 
quashed. 

Per  Taschereau,  J. — "The  appellant  has  attempted  to 
suport  his  appeal  on  sub-section  (g)  of  section  24  of  the 
Supreme  Court  Act,  as  being  in  a  case  in  which  a  by-law  of  a 
municipal  corporation  has  been  quashed  by  rule  or  order  of 
court.  But  that  enactment,  probably  of  no  possible  applica- 
tion in  the  Province  of  Quebec,  does  not  help  the  appellant. 
There  is  no  by-law  quashed  by  a  rule  or  order  here.  In  fact 
there  is  none  quashed  at  all  by  the  judgment  appealed  from. 
We  are  all  agreed  on  this  point  I  believe,  neither  could  it  be 
contended  that  the  case  is  appealable  because  it  relates  to  a 
tax  or  duty  (vide  section  46  (b),  infra).  The  statute  gives  a 
right  of  appeal  only  in  matters  relating  to  a  duty  payable  to 
Her  Majesty  where  rights  in  future  might  be  bound,  which  the 
tax  in  controversy  could  it  be  called  a  duty,  is  clearly  not. 

"It  is  contended,  however,  that  the  appeal  in  this  case  lies 
because  the  matter  in  controversy  involves  the  question  of  the 
validity  of  an  Act  of  the  legislature  of  the  Province  of  Quebec. 
If  that  was  so,  the  appeal  would  undoubtedly  lie.  But  I 
cannot  see  that  there  is  anything  in  controversy  on  such  a 
point  on  the  appeal  to  this  Court,  as  the  case  is  presented  to 
us." 

Bell  Telephone  Co.  v.  Quebec,  20  Can.  S.C.R.  230  (1891). 

This  was  an  action  brought  by  the  Telephone  Co.  asking 
to  have  a  by-law  declared  null  and  void  that  imposed  upon 
it  an  annual  tax  of  $800.  The  court  held,  following  Sher- 
brooke  v.  McManamy  and  Verchervs  v.  Varennes,  that  no 
appeal  lay,  saying : 
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"There  is  the  greatest  difference  between  an  action  like  the  S.  39,, 
present  one  to  have   a  by-law  declared   null   and  void,   and   thes.s.  (e). 

proceedings  under  the  English  system  to  have  a  by-law  quashed 

by    rule    or    order.        On    an    action,    as    this    is,    the    judgment  Appellate 
declaring  a  by-law  void  is  res  judicata  only  between  the  parties,  Jurisdiction. 
but   under  the    English    system    a' by-law    quashed    by    order    of  Municipal 
court  is  quashed  to  all  intents  and  purposes  whatever."  By-laws. 

Shawinigan  v.  Shawinigan,  43  Can.  S.C.R.  650. 

This  action  was  instituted  against  the  Town  of  Shawini- 
gan and  the  Shawinigan  Hydro-Electric  Company  by  the 
Shawinigan  Water  and  Power  Company  and  others,  rate- 
payers of  the  Town  of  Shawinigan,  for  the  purpose  of  setting 
aside  a  by-law  of  ;the  town  corporation  authorizing  it  to  pur- 
chase the  electric  power-house  and  electric  plant  of  the  Hydro- 
electric Company  and  certain  lands  of  the  company  used  in 
connection  with  these  works  and  installations,  for  the  sum 
of  $40,750,  and  also  for  an  injunction  to  prohibit  the  town 
corporation  carrying  into  effect  the  contract  in  respect 
thereof  made  with  the  Hydro-electric  Company.  In  the 
Superior  Court,  the  final  judgment  dissolved  the  injunction 
and  dismissed  the  plaintiff's  action  Avith  costs.  On  an  appeal 
by  the  plaintiffs,  the  Court  of  King's  Bench  maintained  the 
conclusions  of  the  action  and  made  the  injunction  permanent. 
The  Hydro-electric  Company  then  brought  an  appeal  to  the 
Supreme  Court  of  Canada. 

The  Chief  Justice,  with  whom  Girouard,  J.,  agreed, 
said : — 

"The  distinction  made  in  Webster  v.  The  City  of  Sherbrooke 
(24  Can.  S.C.R.  52),  by  Taschereau,  J.,  between  cases  in  which 
proceedings  to  set  aside  a  by-law  are  commenced  by  petition  and 
those  in  which  the  validity  of  a  by-law  is  attacked  by  direct  action 
by  any  party  interested,  with  respect  to  the  effect  of  the  judg- 
ment, is,  I  respectfully  submit,  not  founded.  .  .  .  And  whether 
the  proceeding  is  begun  by  petition  or  by  writ,  the  result  as  to  the 
validity  of  the  by-law  is  the  same.  In  either  case  if  the  action 
is  maintained,  the  judgment  annuls  the  by-law  which  ceases  to 
have  any  force  or  effect  thereafter;  (arts.  461-462  Municipal 
Code).  The  only  difference  being  that  if  the  proceedings  are 
begun  by  petition  either  under  the  Municipal  Code  or  under  the 
Town  Corporations  Act,  there  is  no  appeal  to  the  Provincial 
Court  of  Appeal  (art.  1077  Municipal  Code  and  section  4614 
Town  Corporations  Act)  and,  consequently,  no  appeal  to  this 
court.  But  in  both  cases  the  proceeding  is  disposed  of  by  a 
judgement  which  I  hold  to  be  the  equivalent  of  the  rule  or  order 
mentioned  in  section  39  (e)."  The  Judgment,  however,  of  the 
majority  of  the  Court  was  based  on  other  grounds. 
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39  (e). — Municipal  by-laws — Ontario  cases. 

s.s.  jXK  Prior  to  60-61  V.  c.  34,  1897  (infra,  section  48),  appeals 

Appellate  lay  to  the  Supreme  Court  from  the  Province  of  Ontario  in 
Jurisdiction.  any  case  in  which  a  by-law  of  a  municipal  corporation  had 
been  quashed  by  a  rule  or  order  of  court,  or  the  rule 
or  order  to  quash  had  been  refused  after  argument.  (R.S. 
c.  135,  s.  24.)  Since  60-61  V.  c.  34,  cases  of  this  character 
cannot  be  appealed  to  the  Supreme  Court  unless  they  fall 
within  its  provisions,  now  .sec.  48.  Vide  Aurora  v.  Mark- 
ham,  infra,  p.  283. 

The  following  cases  were  decided,  prior  to  60-61  V.  c.  34: 

Gibson  v.  North  Easthope,  24  Can.  S.C.R.  707. 

An  action  to  have  a  drainage  by-law  quashed  and  for 
damages  for  injury  to  the  plaintiff's  property  from  impro- 
per construction  and  want  of  repair  of  a  drain  made  under 
the  by-law  attacked. 

Broughton  v.  Gray  and  Elma,  27  Can.  S.C.R.  495. 

An  action  to  set  aside  a  drainage  by-law  and  for  an 
injunction. 

McKillop  v.  Logan,  29  Can.  S.C.R.  702. 

An  action  in  which  the  township  of  Logan  sought  to 
recover  from  the  defendants  a  sum  of  money  as  a  statutory 
debt  of  $360.38,  by  virtue  of  the  provisions  of  the  Ontario 
Statute,  57  V.  c.  55.  The  by-law  involved  the  validity  of  an 
award  by  the  engineer  under  the  Ditches  and  Watercourses 
Act  of  1894,  the  award  being  attacked  on  the  ground  that 
the  party  initiating  the  proceedings  was  not  an  owner  under 
the  Act.  The  judgment  of  Armour,  C.J.,  was  reversed  by 
the  Court  of  Appeal,  but  restored  by  the  Supreme  Court  of 
Canada. 

Cases  subsequent  to  60-61  V.  c.  34. 

Sutherland-Innes  v.  Romney,  30  Can.  S.C.R.  495. 

This  was  an  action  to  set  aside  certain  drainage  by-laws 
on  the  ground  that  they  were  ultra  vires  of  the  municipal 
corporation  passing  the  same.  The  plaintiffs'  lands  were 
assessed  in  connection  with  the  by-laws  to  the  amount  of 
$1,130,  and  they  gave  notice  of  their  intention  to  move  to 
have  them  quashed,  but  did  not  proceed  with  their  motion. 


SUPREME    COURT   ACT.  177 

The  trial  judge  dismissed  the  action.     On  appeal  the  judg- s 
ment  below  was  affirmed.       On    a    further    appeal    to    the  s's-  ^' 
Supreme  Court  the  appeal  was  allowed.  Appellate 

Jurisdiction. 
Elizabefchtown  v.  Augusta,  32  Can.  S.C.R.  295.  Municipal 

In  this  case  proceedings  were  taken  under  the  Municipal  y 
Act  to  determine  the  cost  of  Certain  drainage  works  extend- 
ing from  one  municipality  into  another.  An  engineer's 
report  was  made  finding  that  the  lands  of  the  appellant 
municipality  should  be  assessed  for  $4,986,  and  the  respon- 
dent municipality  for  the  sum  of  $764.  The  respondents 
refusing  to  pay  the  appellants  brought  an  action  and  the 
defence  raised  was  that  there  was  no  jurisdiction  to  pass  the 
by-law  under  which  the  works  were  made  by  reason  of  the 
petition  not  being  signed  by  a  majority  of  the  persons  in  the 
last  revised  assessment  roll.  The  trial  judge  dismissed  the 
action,  and  on  appeal  to  the  Court  of  Appeal  the  court 
being  equally  divided  in  opinion  the  appeal  was  dismissed. 
A  further  appeal  having  been  taken  to  the  Supreme  Court 
of  Canada,  the  appeal  was  allowed  with  costs.  (No  ques- 
tion of  jurisdiction  was  raised.) 

t 
Challoner  v.  Lobo.  32  Can.  S.C.R.  505. 

The  plaintiff's  action  was  brought  claiming  to  have  a 
drainage  by-law  declared  null  and  void,  and  restraining 
defendants  from  proceeding  to  carry  out  eertaiu  drainage 
works  provided  by  the  by-law  and  damages  generally.  The 
question  in  issue  was  what  construction  should  be  placed 
upon  the  words  "  last  revised  assessment  roll  "  in  the  Drain- 
age Act.  The  Supreme  Court  affirmed  the  judgment  of  the 
Court  of  Appeal. 

The  question  of  jurisdiction  was  not  raised  in  this  appeal. 
Under  the  jurisprudence  subsequently  settled  in  Aurora  v. 
Markham,  there  would  be  no  appeal  unless  the  amount  in 
controversy  was  at  least  $1,000. 

Aurora  v.  Maxkham,  32  Can.  S.C.R.  457. 

The  municipal  council  of  the  Town  of  Aurora  passed  a 
by-law  granting  a  bonus  to  persons  who  proposed  to  estab- 
lish a  certain  industry  in  that  municipality.  The  by-law 
having  passed  the  council  was  duly  assented  to  by  a  majority 
of  the  ratepayers  of  the  municipality  according  to  the  pro- 
visions of  the  Municipal  Act.  An  application  was  made  to 
the  High  Court  of  Justice  to  quash  the  by-law,  which  was 
refused,  but  on  appeal  to  the  Court  of  Appeal,  the  by-law 
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S.  39,  was  quashed.     The  Town  of  Aurora   thereupon   applied    to 

the  Supreme  Court  of  Canada  for  leave  to  appeal  under 
Appellate  6°-61  V-  c\  34,  par.  («),  s.  48,  infra).  Upon  the  argument 
Jurisdiction,  of  the  motion  it  was  suggested  that  leave  to  appeal  was  not 
Municipal  requisite  inasmuch  as  it  was  open  to  the  applicants  to  appeal 
By-laws.  $e  piano,  but  as  to  this  the  Court  said : 

"We  are  of  opinion  that,  as  'regards  the  Province  of  Ontario, 
there  can  be  no  appeal  in  the  case  of  an  application  to  quash  a 
municipal  by-law  without  leave  so  to  do  having  been  previously 
granted  either  by  the  Court  of  Appeal  or  by  this  Court. 

"Under  the  Act  originally  constituting  this  Court  it  was  by 
section  24  authorized  to  entertain  appeals  'in  any  case  in  which 
a  by-law  of  a  municipal  corporation  has  been  quashed  by  a  rule 
or  order  of  court.' 

"By  this  Act  no  leave  to  appeal  was  required. 

"Subsequently,  by  Statute  60  &  61  V.  c.  34,  Parliament 
enacted  that  no  appeal  should  lie  to  the  Supreme  Court  of  Canada 
from  any  judgment  of  the  Court  of  Appeal  of  Ontario  except  in 
certain  enumerated  cases  amongst  which  proceedings  to  quash 
by-laws  were  not  included.  It  then  proceeded  to  provide  that 
there  might  be  an  appeal  'in  other  cases  where  the  special  leave 
of  the  Court  of  Appeal  for  Ontario,  or  of  the  Supreme  Court  of 
Canada  to  appeal  to  such  last-mentioned  court  is  granted." 

"In  the  face  of  this  provision  it  is  manifest  that  the  un- 
qualified jurisdiction  to  entertain  appeals  in  this  class  of  cases 
conferred  by  the  original  act  is  restricted  and  is  by  it  limited  to 
those  in  which  leave  to  appeal  is  first  obtained  either  from  the 
Court  of  Appeal  or  from  this  Court." 

The  same  rule  has  been  applied  where  the  by-law  has  been 
attacked  in  an  action  instituted  by  a  writ.  Hamilton  v. 
Hamilton  Distillery  Co.,  38  Can.  S.C.R.  239,  infra,  p.  283. 

39  (e). — Municipal  by-laws  elsewhere. 

C.  P.  Ry.  Co.  v.  City  of  Winnipeg,  30  Can.  S.C.R.  558. 

By-law  No.  148  of  the  City  of  Winnipeg,  passed  in  1881, 
exempted  forever  the  C.P.R.  Co.  from  "all  municipal  taxes, 
rates  and  levies  and  assessments  of  every  nature  and  kind." 
Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench 
(12  Man.  L.R.  581),  that  the  exemption  included  school 
taxes.  The  by-law  also  provided  for  the  issue  of  debentures 
to  the  company,  and  by  an  Act  of  the  Legislature,  46  &  47 
V.  c.  64,  it  was  provided  that  by-law  148  authorizing  the 
issue  of  debentures  granting  by  way  of  bonus  to  the  C.P.R. 
Co.  the  sum  of  $200,000  in  consideration  of  certain  undertak- 
ings on  the  part  of  the  said  company ;  and  by-law  195  amend- 
ing by-law  No.  148  and  extending  the  time  for  the  completion 
of  the  undertaking  ...  be  and  the  same  are  hereby  declared 
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legal,  binding  and  valid.  .  .  .  Held,  that  notwithstanding  the  s-  40- 
description  of  the  by-law  in  the  Act  was  confined  to  the  por-  'A  ~^te 
tion  relating  to  the  issue  of  -debentures    the    whole    by-law  jurisdiction 
including  the  exemption  from  taxation  was  validated.  from  Court 

of  Review. 

The  cases  of  municipal  by-laws  from  the  Province  of 
Quebec  will  be  found  supra,  p.  171. 

40.  In  the  Province  of  Quebec  an  appeal  shall  lie  to  the 
Supreme  Court  from  any  judgment  of  the  Superior  Court  in 
Review  where  that  Court  confirms  the  judgment  of  the  court  of 
first  instance,  and  its  judgment  is  not  appealable  to  the  Court  of 
King's  Bench,  but  is  appealable  to  His  Majesty  in  Council.  54-55 
V.,  c.  25,  s.  2. 

Prior  to  the  Amendment  to  the  Supreme  &  Exchequer 
Courts  Act,  54-55  V.  c.  25,,  s.  3  (1891),  it  had  been  held 
(Danjou  v.  Marquis,  3  Can.  S.C.R.  251;  Macdonald  v. 
Abbott,  3  Can.  S.C.R.  278)  that  in  the  Province  of  Quebec 
no  appeal  would  lie  from  the  Court  of  Review,  but  only  from 
the  Court  of  Queen's  Bench.  The  effect  of  this  amendment 
was  to  give  an  appeal  to  the  Supreme  Court  of  Canada  from 
the  Court  of  Review  in  cases  where  no  appeal  lay  from  the 
Court  of  Review  to  the  Court  of  Queen's  Bench,  and  where 
the  case  was  one  which,  by  the  law  of  the  Province  of 
Quebec,  was  appealable  to  the  Judicial  Committee  of  the 
Privy  Council. 

A  similar  appeal  to  His  Majesty  in  Council  from  the 
judgment  of  the  Court  of  Review  is  given  by  article  69, 
C.C.P.  The  provisions  governing  appeals  to  the  Privy 
Council  are  set  out  in  articles  68  and  69  as  follows: — 

(68.)  An  appeal  lies  to  His  Majesty  in  His  Privy  Council 
from  final  judgments  rendered  in  appeal  by  the  Court  of  King's 
Bench. 

1.  In    all    cases    where    the    matter    in    dispute    relates    to 
any  fee  of  office,  duty,  rent,  revenue,  or  any  sum  of  money  pay- 
able to  His  Majesty. 

2.  In  cases  concerning  titles  to  lands  or  tenements,   annual 
rents  or    other    matters    in    which    the    rights    In   future    of    the 
parties  may  be  affected. 

3.  In  all  other  cases  wherein  the  matter  in  dispute  exceeds 
the  sum  or  value  of  five  hundred  pounds  sterling. 

(69.)  Causes  adjudicated  upon  in  review  which  are  suscept- 
ible of  appeal  to  Her  Majesty  in  Her  Privy  Council  but  the  appeal 
whereof  to  the  Court  of  Queen's  Bench  is  taken  away  by  articles 
43  'and  44  may  nevertheless  be  appealed  to  His  Majesty. 
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The1  provision  of  the  Code  of  Civil  Procedure  which  limits 
Appellate      aPPeals  to  tlie  Court  of  King's  Bench  from  the  judgment  of 
Jurisdiction  *ne  Court  of  Keview,  referred  to  in  this  section,  is  sub-section 
from  Court    4  of  section  43,  the  said  section  reading  as  follows: — 
of  Review.  "43.   Unless  where  otherwise  provided  by  statute,  an  appeal 

lies  to  the   Court  of   King's  Bench   sitting  in   appeal,    from   any 
final  judgment  rendered  by  the  Superior  Court,  except:  — 
"1.   In  matters  of  certiorari; 

"2.  In  ^matters  concerning  municipal  corporations  or  offices, 
as  provided  in  article  1006; 

"3.  In  matters  in  which  the  sum  claimed  or  value  of  the 
thing  demanded  is  less  than  two  hundred  dollars,  and  in  which 
judgment  has  been  rendered  by  the  Court  of  Review; 

"4.  At  the  instance  of  any  party  who  has  inscribed  in  review 
any  cause  other  than  those  mentioned  in  the  preceding  para- 
graph, and  has  proceeded  to  judgment  on  such  inscription,  when 
such  judgment  confirms  that  rendered  in  first  instance." 

Section  46,  ss.  2  (Supreme  Court  Act),  infra,  provides 
that  :— 

"In  the  Province  of  Quebec  whenever  the  right  to  appeal  is 
dependent  upon  the  amount  in  dispute,  such  amount  shall  be 
understood  to  be  that  demanded  and  not  that  recovered,  if  they 
are  different." 

Barrirgton  v.  City  of  Montreal,  25  Can.  S.C.R.  202. 

In  this  case  the  appellants  petitioned  the  Superior  Court 
for  a  writ  of  mandamus  to  compel  the  City  of  Montreal  to 
proceed  with  certain  works  on  the  streets  of  the  city  under 
the  provisions  of  a  statute  of  the  province.  The  Superior 
Court  ordered  a  peremptory  writ  of  mandamus  to  issue 
which  was  reversed  by  the  Court  of  Review.  The  petitioners 
having  taken  an  appeal  to  the  Supreme  Court  from  the  Court 
of  Review,  and  the  City  of  Montreal  having  moved  to  quash, 
the  Court  held  it  had  no  jurisdiction  as  the  statute  only  pro- 
vided there  should  be  an  appeal  when  the  judgment  of  the 
court  of  first  instance  had  been  affirmed  in  review,  and  where 
there  was  no  appeal  to  the  Court  of  Queen's,'  Bench,  whereas 
in  the  present  case  the  Court  of  Review  had  reversed  the 
judgment  of  the  court  of  first  instance. 

Simpson  v.  Palliser,  29  Can.  S.C.R.  6. 

Held,  that  where  the  Superior  Court  sitting  in  review- 
has  varied  a  judgment  on  appeal  from  the  Superior  Court  by 
increasing  the  amount  of  damages,  the  judgment  rendered 
in  the  court  of  first  instance  is  not  thereby  confirmed  so  as 
to  give  an  appeal  direct  from  the  judgment  of  the  Court  of 
Review  to  the  Supreme  Court  of  Canada. 
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Ethier  v.  Ewing,  29  Can.  S.C.R.  446.  S.  40. 

The  appellant's  petition  to  the   Superior  Court  for  the  Appellate 
recusation  of  the  respondent  as  a  commissioner  in  expropria-  Jurisdiction 
tion  proceedings  taken    for    the    improvement    of    a    public  from  Court 
street  in  the  City  of  Montreal  was  dismissed  and  this  judg-  of  .Review, 
merit  affirmed  by  the  Court  of  Review.     An    appeal    to    the 
Supreme  Court  was  quashed,  the  Court  holding  that  there 
was  in  the  case  no  appeal  de  piano  to  the  Privy  Council  and 
consequently  no  appeal  to  this  Court. 

Hull  Electric  Co.  v.  Clement,  41  Can.  S.C.R.  419. 

It  was  held  there  could  be  no  appeal  to  the  Supreme 
Court  of  Canada  from  a  judgment  of  the  Court  of  King's 
Bench,  appeal  side,  quashing  an  appeal  from  the  Superior 
Court,  sitting  in  review,  for  want  of  jurisdiction.  City  of 
Ste,  Cunegondc  v.  Gougeon  (25  Can.  S.C.R.  78)  followed, 
supra,  p.  .  It  was  also  held  in  the  same  case  in  an 
Action  for  damages  where  the  plaintiff  obtains  a  verdict 
at  the  trial  and  the  Court  of  Review  reduces  the  amount 
awarded  thereon  the  judgment  of  the  Superior  Court 
is  confirmed  and,  therefore,  no  appeal  lies  to  the  Court  of 
King's  Bench,  but  there  might  be  an  appeal  from  the  judg- 
ment of  the  Court  of  Review  to  the  Supreme  Court  of 
Canada.  Simpson  v.  PalUscr  (29  Can.  S.C.R,  6)  distin- 
guished. 

Dufresne  v.  G-uevremont,  26  Can.  S.C.R.  216. 

The  plaintiff  (respondent)  sued  defendant  on  a  contract 
to  construct  an  engine  for  $3,000,  and  recovered  judgment 
for  $2,]  50  and  interest,  in  all  $2,559.96,  which  judgment  was 
affirmed  by  Court  of  Review.  The  defendant  appealed  to 
the  Supreme  Court.  The  plaintiff  moved  to  quash  on  the 
ground  that  no  appeal  lay  to  the  Supreme  Court  unless  an 
appeal  also  would  lie  to  the  Judicial  Committee  of  the  Privy 
Council,  and  that  an  appeal  only  lay  to  the  Privy  Council 
when  the  amount  in  controversy  amounted  to  £500,  and  that 
excluding  interest  the  amount  involved  was  under  £500.  The 
Court  held  that  although  interest  would  be  added  to  the 
plaintiff  for  the  purpose  of  giving  jurisdiction  under  the 
jurisprudence  of  the  Privy  Council,  nevertheless,  this  would 
not  apply  to  appeals  from  the  Province  of  Quebec  wherein 
it  is  expressly  enacted  (article  2311  R.S.Q.)  that  "  wherever 
the  right  to  appeal  is  dependent  upon  the  amount  in  dispute, 
such  amount  shall  be  understood  to  be  that  demanded  and 
not  that  recovered  if  they  are  different,"  and  the  appeal  Avas 
accordingly  quashed. 
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S.  40.  Previous  to  this  decision  the  case  of  Allan  v.  Pratt,  13 

App.  Gas.  780,  had  been  decided  by  the  Privy  Council,,  which 

Jurisdiction  dealt  with  the  question!  of  the  right  to  appeal  from  the  Court 

from  Court   of  Queen's  Bench  for  the  Province  of  Quebec.  At  the  time  of 

of  Eeview.    that  decision  the  Consolidated  Statutes  of  .Lower    Canada, 

C.S.L.C.,  c.  77  s.  25,  provided  with  respect  to  appeals  to  the 

Court  of  King's  Bench,  as  follows: 

"Whenever,  the  jurisdiction  of  the  court,  or  the  right  to 
appeal  from  any  judgment  of  any  court  is  dependent  upon  the 
amount  in  dispute,  such  ataount  shall  be  understood  to  be  that 
demanded  and  not  that  recovered,  if  they  are  different." 

34  Geo.  III.,  c.  6,  c.  30,  provided  that  the  judgment  of  the 
Court  of  Appeals  in  the  Province  of  Lower  Canada  should 
be  final  in  all  cases  where  the  matter  in  dispute  should  not 
exceed  the  sum  or  value  of  £500  sterling. 

The  present  provisions  with  respect  to  appeals  from  the 
Province  of  Quebec  to  the  Privy  Council  are  contained  in 
arts.  68  and  69  C.C.P.,  mpra,  p.  179. 

In  Allen  v.  Pratt,  the  court  approved  of  the  principle 
enunciated  by  Lord  Chelmsford  in  MacFarlane  v.  Leclaire, 
15  Moo.P.C.  181,  that  in  determining  the  right  of  appeal  the 
judgment  is  to  be  looked  at  as  it  affects  the  interests  of  the 
party  who  is  prejudiced  by  it,  and  who  seeks  to  relieve  him- 
self Irom  it  by  appeal,  and  therefore  it  is  not  the  amount 
claimed  by  the  declaration,  but  the  amount  actually  in  con- 
troversy which  determines  the  right  of  appeal. 

In  Dufresne  v.  Guevremont,  Mr.  Justice  Taschereau, 
speaking  for  the  majority  of  the  court,  said: 

It  is  needless  to  say  that  we  do  not  lose  sight  of  the  ruling 
of  the  Privy  Council  in  Allan  v.  Pratt,  and  that  line  of  cases, 
but  as  remarked  by  Dorion,  C.J.,  in  the  case  of  Stanton  v.  The 
Home  Insurance  Co.,  2  L.N.  314,  the  attention  of  the  Privy 
Council  does  not  appear  to  have  -been  drawn  to  this  particular 
enactment"  (viz.  C.S.L.C.,  c.  77,  s.  25,  now  s.  46,  ss.  2). 

The  decision  in  Dufresne  v.  Guevremont  was  considered 
by  the  Court  in  The  Citizens  Light  and  Power  Co.  v.  Parent, 
27  Can.  S.C.R.  316,  the  facts  being  as  follows: 

The  plaintiff  (respondent)  sued  for  $5,000  damages  and 
recovered  $2,000  in  the  Superior  Court  which  was  affirmed 
by  the  Court  of  Eeview.  The  respondent  having  moved  to 
quash  an  appeal  to  the  Supreme  Court  on  the  ground  that 
no  appeal  would  lie  because  the  amount  involved  was  not 
£500,  which  was  necessary  to  give  an  appeal  to  the  Privy 
Council,  it  was  held,  following  Dufresne  v.  Guevremont,  26 
Can.  S.C.R.  216,  that  the  motion  should  be  refused. 
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In    giving    judgment    for    the    majority,     Mr.     Justice s-  40- 
Taschereau  said:  • 

"The  respondent  moves  to  quash  the  appeal  on  the  ground  TJJ 
that  the  judgment  being  only  for  $2,000  (and  not  £500  sterling),  from  Court 
the  case  is  not  appealable  to  the  Privy  Council.  That  contention  . 
canot  prevail.  It  is  settled  by  this  court  in  Dufresne  v.  Guevre- 
mont  (26  Can.  S.C.R.  216),  that  whenever  the  right  to  appeal 
to  the  Privy  Council  is  dependent  upon  the  amount  in  dispute, 
such  amount  must  be  understood  to  be  that  demanded,  and  not 
that  recovered,  if  they  are  different.  In  that  case  the  amount 
given  by  the  judgment  appealed  from  and  in  controversy  on  the 
appeal  was  sufficient  to  make  the  case  appealable,  but  the  amount 
demanded  by  the  declaration  was  not,  and  we  held  that  as  it  is 
the  amount  demanded  that  ruled  there  was  no  appeal.  Here, 
the  amount  given  by  the  judgment  appealed  from  and  in  contro- 
versy on  the  appeal  is  not  sufficient  to  make  it  appealable,  but 
the  amount  demanded  is,  and  it  being  the  amount  demanded 
that  rules  the  case  is  appealable.  Now  here,  the  amount  demanded 
is  over  £500  sterling.  The  case  is  therefore  appealable.  We 
are  bound  by  our  previous  decision  on  the  point.  The  motion 
must  be  dismissed  with  costs." 

Mr.  Justice  Gwynne,  although  holding  that  he  was  bound 
by  Dufresne  v.  Guevremont,  says  that  he  does  not  think  the 
statutes  of  Lower  Canada  above  referred  to,  C.S.L.C.  c.  77, 
s.  25,  assumed  to  prescribe  any  mode  by  which  it  should  be 
determined  in  any  case  whether  the  amount  in  dispute  was 
sufficient  to  give  jurisdiction  to  the  Privy  Council  to  have 
entertained  an  appeal  from  a  judgment  of  a  court  in  Lower 
Canada,  and  that  he  does  not  think  that  the  Supreme  Court 
was  justified  in  ignoring  the  judgment  rendered  in  the  case 
of  Allen  v.  Pratt,  upon  the  suggestion  that  that  judgment  was 
rendered  without  due  consideration  of  s.  25  of  c.  77,  C.S.L.C. 

Quite  recently  in  the  unreported  ase  of  Kennedy  v.  Galla- 
gher, Uct.  6th,  1908,  the  Supreme  Court  appears  to  have 
adopted  the  ruling  enunciated  in  Allan  v.  Frail,  and  to  have 
departed  from  the  decision  of  Thle  Citizens  Light  and  Power 
Co.  v.  Parent,  unless  the  considerant  in  the  Court  of  Review 
for  dismissing  the  appeal  affords  a  distinction.  The  facts 
of  that  case  were  as  follows: — The  plaintiff  brought  his- 
action  on  the  15th  March,  1907,  for  damages  for  injuries 
.sustained  through  the  negligence  of  the  defendants,  claim- 
ing $10,400.  The  trial  judge  gave  judgment  for  the  plain- 
tiff against  the  defendants  for  $1,800.  The  defendants 
inscribed  in  review,  and  after  argument,  the  appeal  was  dis- 
missed for  the  following  considerant:  "  Que  les  appelants 
n'ont  pas  produit  de  factum  ni  de  comparution  en  revision." 
Thp  defendants  thereupon  appealed  to  the  Supreme  Court  of 
Canada,  and  the  plaintiff,  respondent,  moved  to  quash  on 
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the  grounds,  first,  that  the  judgment  was  not  one  which  was 
Apr^iiTte      aPPealable  to  the  Supreme  Court  under  s.  40.  and  secondly. 
Jurisdiction.  tnat  tne  amount  involved  was  under  £500.     After  argument 
Assessment    the  motion  to  quash  was  granted  with  costs. 
Appeals.  Vide    Chicoutimi  v.  Price,  39  S.C.R.    81,    supra,  p.  173; 

Montreal  Street  Railway  v.  City  of  Montreal,  41  S.C.R.  427, 

infra,  p.  186 ;  Sedgewick  v.  Montreal  Light,  Heat  and  Power, 

41  S.C.R.  639,  infra,  p.  431. 

41.  An  appeal  shall  lie  to  the  Supreme  Couart  from  the  judg- 
ment of  any  court  of  last  resort  created  under  provincial  legisla- 
tion to  adjudicate  concerning  the  assessment  of  property  for 
provincial  or  municipal  purposes,  in  cases  where  the  pers'on  or 
persons  presiding  over  such  court  is  or  are  by  provincial  or 
municipal  authority  authorized  to  adjudicate,  and  the  judgment 
appealed  from  involves  the  assessment  of  property  at  a  value  of 
not  less  than  ten  thousand  dollars,  52  V.,  c.  37,  s.  2. 

In  1889  there  existed  in  the  Province  of  British  Colum- 
bia a  Court  of  Revision  and  Appeal  in  each  district  of  the) 
province,  having  jurisdiction  to  hear  appeals  where  parties 
wrere  dissatisfied  with  the  assessment  of  their  property  by  the 
local  assessors.  The  members  of  this  court  were  appointed 
by  the  Lieutenant-Governor  in  Council. 

In  1889  an  amendment  was  made  whereby  an  appeal 
could  be  taken  from  the  Court  of  Revision  and  Appeal  to 
the  Supreme  Court  of  the  province  and  these  provisions  are 
contained  in  the  Revised  Statutes  of  British  Columbia, 
1897,  c.  179,  ss.  64-75. 

In  1889  there  was  also,  in  the  Province  of  Nova  Scotia, 
provision  for  an  appeal  by  persons  dissatisfied  with  the 
assessment  of  their  property  to  a  Board  of  Revision  (51  V. 
c.  2,  ss.  21  and  73),  and  by  section  62  the  party  dissatisfied 
with  the  decision  of  the  Board  might  appeal  to  the  County 
Court  of  the  county;  and  the  proceedings  both  of  the  Board 
and  County  Court  were  removable  by  certiorari  to  the 
Supreme  Court  of  the  province.  These  provisions  of  the 
law  were  consolidated  in  Nova  Scotia.  R.S.N.S.,  1900,  c.  73, 
ss.  55-59. 

Similarly  at  the  same  time  m  the  Province  of  New 
Brunswick  the  Act  relating  to  rates  and  taxes  provided  for 
the  appointment  of  three  county  valuators,  to  be  called  the 
Board  of  Valuators,  who  should  revise  assessments  in  their 
counties,  and  the  rates  and  assessments  were  subject  to  be 
removed  by  certiorari  to  the  Supreme  Court  of  the  province. 
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It  was  to  permit  of  appeals  in  such  cases  that  Sir  John  s-  41- 
Thompson  anended  24(0)  R.S.  c.  139  (1886),  and  made  pro-  ^   ~te 
vision  for  appeals  in  cases  of  ccrtiorari  and  prohibition.        jurisdiction 

In  1889,  in  the  Province  of  Ontario  also  there  was  pro-  Assessment 
vision  in  the  Assessment  Act  for  an  assessment  appeal  being  Appeals, 
taken  to  a  Court  of  Revision  in  each  municipality,  and  an 
appeal  lay  from  this  Board  to  the  county  judge  (R.SO.,  1887, 
c.  193,  ss.  68-70),  and  by  section  74  the  decision  of  the  county 
judge  was  made  final  and  conclusive. 

Subsequently  the  Assessment  Act  was  amended,  and  in 
that  province  an  appeal  was  given  to  a  Board  of  county 
judges  where  the  assessment  amounted  to  twenty  thousand 
dollars.  By  60  V.  c.  45,  s.  70,  an  appeal  was  given  from  the 
decision  of  the  county  judges  to  the  Court  of  Appeal. 

Upon  this  state  of  the  law  in  the  different  provinces  Sir 
John  Thompson,  in  March,  1889,  introduced  an  amendment 
to  the  Supreme  and  Exchequer  Courts  Act,  which  will  be 
found  as  24  (j)  of  the  old  Act,  and  in  so  doing  he  made  use 
of  the  following  words: — 

"The  facts  which  led  to  the  framing  of  this  section  are  these. 
Courts  are  actually  constituted  in  various  provinces  for  the  pur- 
pose of  regulating  the  assessment  of  property  in  those  provinces, 
and  it  has  been  the  practice  in  two  or  three'  of  the  provinces 
of  late  years  to  give  those  courts,  although  they  are  not  in  the 
ordinary  sense  courts  of  justice  and  although  sometimes  they  are 
not  presided  over  by  professional  men,  very  large  jurisdiction, 
indeed.  In  some  cases  it  has  been  brought  to  our  notice  that 
adjudications  have  been  made  by  these  courts  involving  taxation 
to  the  amount  of  tens  of  thousands  of  dollars  a  year.  There  is 
no  appeal  to  the  Supreme  Court  by  reason  of  the  fact  that  these 
courts  are  not  in  any  sense  superior  courts,  and  it  is  provided 
that  there  shall  only  be  an  appeal  from  a  superior  court." 

No  case  under  this  section  was  brought  to  the  Supreme 
Court  until  1897,  when  an  appeal  was  taken  in  Toronto  v. 
Toronto  Street  Railway  Company,  27  Can.  S.C.R.  640. 

This  was  an  appeal  from  a  judgment  of  the  County 
Court  judges  above  mentioned,  and  at  this  time  there  was 
no  appeal  from  the  Board  of  County  Court  judges  to  the 
Court  of  Appeal. 

On  this  state  of  facts  the  appeal  was  quashed,  the  court 
holding  that  the  County  Court  judges  having  been  appointed 
by  the  Federal  Government,  they  did  not,  within  the  mean- 
ing of  this  section,  constitute  a  court  appointed  "  by  provin- 
<-i;il  or  municipal  authority."  Mr.  Justice  King  dissented 
from  the  judgment  of  the  court,  and  held  that  this  case  was 
quite  within  the  purview  of  the  amendment  giving  appellate 
jurisdiction  to  the  Supreme  Court  in  certain  assessment 
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cases.  The  above  decision  nullified  the  effect  of  this  section 
of  the  Supreme  and  Exchequer  Courts  Act,  because  in  all 
°^  *^e  Provinces  the  highest  court  sitting  in  review  on  muni- 
cipal  assessments  is  composed  of  judges  either  of  the  County 
Court  or  of  the  Superior  Court. 

To  give  effect  to  the  intention  of  Parliament  the  words 
of  the  section  "  appointed  by  provincial  or  municipal 
authority  '  '  were  altered  by  the  commissioners  for  the  revision 
of  the  statutes  to  read  as  in  the  present  section,  and  the 
objection  taken  by  the  Supreme  Court  in  the  above  case  will 
now  no  longer  apply. 

Ethier  v.  Ewing,  29  Can.  S.C.R.  446. 

In  quashing  the  appeal  in  this  case  the  Chief  Justice  in 
pronouncing  the  judgment  of  the  Court  said  that  the  judg- 
ment below  did  not  come  within  the  provisions  of  section 
24:  (j)  (now  section  41). 

Montreal  Street  Rly.  Co.  v.  City  of  Montreal,  41  Can.  S.C.R.  427. 
Under  the  provisions  of  the  Montreal  City  Charter,  62  V. 
c.  58,  s.  484  (Que.),  an  action  was  brought  by  the  city,  in  the 
Recorder's  Court,  to  recover  taxes  on  an  assessment  of  the 
company's  property  in  the  city.  Judgment  was  recovered 
for  $39,691.80,  and  an  appeal  to  the  Superior  Court,  sitting 
in  review,  under  the  provisions  of  the  Quebec  statute,  57  V. 
c.  49,  as  amended  by  2  Edw.  VII.,  c.  42,  was  dismissed.  On 
an  application  by  the  company  to  affirm  the  jurisdiction  of 
the  Supreme  Court  of  Canada  to  hear  an  appeal  from  the 
judgment  of  the  Court  of  Review,  it  was  held  that  the 
Superior  Court,  when  exercising  its  special  appellate  juris- 
diction in  reviewing  this  case,  was  not  a  court  of  last  resort 
created  under  provincial  legislation  to  adjudicate  concerning 
the  assessment  of  property  for  provincial  or  municipal  pur- 
poses within  the  meaning  of  s.  41  of  the  Supreme  Court  Act, 
R.S.  (1906),  c.  139,  and,  consequently,  there  could  be  no 
jurisdiction  to  entertain  the  appeal. 

Sisters  of  Charity  v.  City  of  Vancouver,  44  Can.  S.C.R.  29. 

In  this  case  the  Court  of  Revision,  exercising  the  powers 
conferred  on  it  referred  to  supra  p.  ]f>6,  declared  that  certain 
charitable  institutions  should  be  exempt  from  taxation.  There- 
upon a  judge  of  the  Supreme  Court  of  British  Columbia  made  an 
order  directing  that  a  writ  of  certiorari  should  issue  directed  to 
the  Court  of  Revision  to  "certify  and  remove  a  decision  of  the 
said  court  whereby  it  was  ordered  and  declared  that  all  charit- 
able institutions,  &c.,  should  be  exempt  from  taxation,  &c."  An 
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appeal   was  taken   from   this   order   to   the   Court  of  Appeal   on  S.  42. 

various  grounds,   amongst  others,   that   there  was  not  sufficient 

material  before  the  judge  to  grant  the  order;    that  no  grounds  Per  Saltum 

were  shown  in  the  order  nisi  for  the  writ  of  certiorari;   that  the  Appeals. 

Court  of  Revision  had  terminated  its  office  and  duties  long  prior 

to  the  application  for  the  writ;   that  the  assessment  roll  having 

been  revised  and  confirmed  by  the  Court  of  Revision,  had  become 

valid  and  binding;    that  the  application  for  a  writ  of  certiorari 

was  not  a  proper  proceeding;  and  that  decisions  of  the  Court  of 

Revision  were  not  reviewable  on  certiorari  proceedings. 

The  order  of  Mr.  Justice  Morrison  was  set  aside  and  rescinded, 
and  this  judgment  was  affir-med  by  the  Supreme  Court,  where  it 
was  held  that  the  functions  in  respect  of  the  limitations  on 
exemption  from  taxation  vested  in  the  Court  of  Revision  are 
quasi  judicial  and  must  be  exercised  in  each  case  with  respect  to 
that  case  alone.  The  record  showed  that  the  property  in 
question  was  assessed  at  $38,250. 

Toronto  Ely.  Co.  v.  Toronto  (1904),  A.C.  809. 

Held,  that  the  jurisdiction  of  the  Court  of  Eevision  and 
of  the  courts  exercising  the  statutory  jurisdiction  of  appeal 
from  the  Cour*t  of  Revision,  is  confined  to  the  question 
whether  the  assessment  was  too  high  or  too  low,  and  these 
courts  had  no  jurisdiction  to  determine  the  question  whether 
the  assessment  commissioner  had  exceeded  his  powers  in  ass- 
essing property  which  was  not  by  law  assessable.  In  other 
words,  when  the  assessment  was  ab  iniiio  a  nullity,  they  had 
no  jurisdiction  to  affirm  it  or  give  it  validity. 

42-  Except  as  otherwise  provided  in  this  Act  or  in  the  Act 
providing  for  the  appeal,  no  appeal  shall  lie  to  the  Supreme 
Court  but  from  the  highest  court  of  last  resort  having  jurisdic- 
tion in  the  province  in  which  the  action,  suit,  cause,  matter  or 
other  judicial  proceeding  was  originally  instituted,  whether  the 
judgment  or  decision  in  such  action,  suit,  cause,  matter  or  other 
judicial  proceeding  was  or  was  not  a  proper  subject  of  appeal  to 
such  highest  court  of  last  resort:  Provided  that,  an  appeal  shall 
lie  directly  to  the  Supreme  Court  without  any  intermediate  appeal 
being  had  to  any  intermediate  court  of  appeal  in,  the  province. 

(a.)  from  the  judgment  of  the  court  of  original  jurisdiction 
by  consent  of  parties; 

(b)  by  leave  of  the  Supreme  Court  or  a  judge  thereof  from 
any  judgment  pronounced  by  a  superior  court  of  equity  or  by 
any  judge  in  equity,  or  by  any  superior  court  in  any  action, 
cause,  matter  or  other  judicial  proceeding  in  the  nature  of  a  suit 
or  proceeding  in  equity;  and, 
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(c.)  by  leave  of  the  Supreme  Court  or  a  judge  thereof  from 
Per  Saltum  the  final  JudSment  of  any  superior  court  of  any  province  .other 
Appeals.  than  the  Province  of  Quebec  in  any  action,  suit,  cause,  matter  or 

other  judicial  proceeding  originally  commenced  in  such  superior 

court.     R.S.,  c.  135,  s.  26. 

1  Except  as  otherwise  provided  in  this  Act."  The  excep- 
tions are  only  appeals  from  the  Court  of  Review  in  Quebec, 
under  section  40,  supra;  Assessment  appeals  under  section  41, 
supra;  and  appeals  per  saltum  under  this  section. 

! '  Or  in  the  Act  providing  for  the  appeal.  '•'  This  excep- 
tion includes  criminal  appeals,  election  appeals,  admiralty 
appeals. 

'  Whether  the  judgment  or  decision,  etc.,  was  or  was  not 
a  proper  subject  of  appeal  to  such  highest  court  of  last 
resort  "  refers  to  cases  where  the  court"  of  last  resort  has 
assumed  jurisdiction  and  given  judgment.  Vide  Blachford 
v.  McBain,  19  Can.  S.C.E.  42;  St.  Cunegondc  v.  Gougeon, 
25  Can.  S.C.R,  78. 

42  (a). 

Severn  v.  The  Queen.  2  Can.  S.C.R.  70. 

This  was  an  appeal  from  a  judgment  of  the  Court  of 
Queen's  Bench  for  Ontario,  overruling  the  demurrer  of  the 
defendant  John  Severn  to  the  criminal  information  filed 
against  him  by  the  Attorney-General  of  the  said  province 
on  behalf  of  Pier  Majesty  the  Queen  in  the  siaid  court  on  the 
23rd  day  of  January,  1877.  The  appeal  was  brought 
directly  to  the  Supreme  Court  by  consent  of  parties  under 
section  27  of  the  original  Supreme  &  Exchequer  Courts  Act 
(now  section  42 (a). 

Blackburn  v.  McCallum,  33  Can.  S.C.R.  65. 

The  question  in  this  case  to  be  determined  was  whether 
a  restraint  on  alienation  contained  in  a  will  was  valid.  The 
cause  was  heardj  by  Meredith,  C.J.,  upon  a  stated  case  pre- 
pared by  the  parties  pursuant  to  the  Judicature  Act  and 
Rules.  The  trial  judge  felt  himself  bound  by  a  decision-  of 
the  Court  of  Appeal  in  Earls  v.  McAlpirte,  6  A.R.  145.  The 
parties  thereupon  signed  a  consent  pursuant  to  section  26, 
sub-section  2  (now  42 (a),  that  an  appeal  should  be  taken 
direct  to  the  Supreme  Court  of  Canada  from  the  judgment 
of  Meredith,  C.J.,  and  the  case  was  accordingly  heard, 
although  no  intermediate  appeal  had  been  taken  to  the  Court 
of  Appeal  for  Ontario. 
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Union  Investment  Co.  v.  Wells,  39  Can.  S.C.R.  625.  S.  42. 

In  this  case  an  appeal  per  saltum  by  consent  of  parties  Per  gaitum 
was  taken  to  the  Supreme  Court  from  the  judgment  of  the  Appeals. 
trial  judge,  and  it  was  held  that    where    interest    is    made 
payable  periodically  during  the  currency    of    a    promissory 
note,  payable  at  a  certain  time  after  date,  the  note  does  not 
become  overdue  within  the  meaning  of  ss.  56  and  70  of  the 
Bills  of  Exchange  Act,  merely  by  default  in  the  payment  of 
an  instalment  of  such  interest. 

The  doctrine  of  constructive  notice  is  not  applicable  to 
bills  and  notes  transferred  for  value. 

42  0>). 

The  appeals  provided  for  by  this  sub-section  are  equity 
cases,  and  the  word  "  judgment  "  there  includes  an  inter- 
locutory as  well  as  a  final  judgment. 

42  (c). 

Special  circumstances  must  be  shewn  before  the  Supreme 
Court  or  a  judge  thereof  will  grant  leave  to  appeal  per 
saltum. 

Bank  B.N.A.  v.  Walker,  Gout.  Dig.  88  (1882). 

"On  appeal  brought  from  a  judgment  overruling  demur- 
rers to  some  of  the  counts  of  a  declaration  only,  while 
re-hearing  was  pending  upon  an  order  to  enter  final  judg- 
ment on  the  whole  case  upon  the  verdict  rendered:  Held, 
that  as  the  judgment  on  the  demurrers  was  not  a  final  judg- 
ment the  appeal  must  be  quashed  for  want  of  jurisdiction, 
but  on  the  application  of  the  appellant,  made  at  the  same 
time  as  the  motion  to  quash,  leave  was  given  to  appeal  per 
saltum  (after  the  expiration  of  the  30  days  limited  by  the 
Act)  on  the  whole  case  upon  terms,  and  the  deposit  already 
made  in  court  was  ordered  to  remain  on  deposit  to  avail  as 
security  for  this  appeal."  For  full  statement  of  facts,  vide 
Cass.  Dig.  (2  ed.),  p.  214. 

This  decision  so  far  as  it  is  an  authority  for  the  Supreme 
Court  extending  the  time  within  which  an  appeal  may  be 
brought  to  the  Supreme  Court,  must  be  taken  as  overruled 
by  Stuart  v.  Skulthorpe,  1894;  Roberts  v.  Donovan,  1895, 
and  Barrett  v.  Syndicat  Lionnais  du  Klondike,  33  Can. 
S.(YR.  667,  infra,  p.  420. 

16 
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S.  42.  Schultz  v.  Wood,  6  Can.  S.C.R.  585. 

Per  Saltum  ^^e  Chief  Justice  of  the  Supreme  Court  under  section 
Appeals.  6  of  the  Supreme  Court  Amendment  Act  of  1879,  allowed 
an  appeal  direct  to  the  Supreme  Court  of  Canada,  it  being 
shewn  that  there  were  then  only  two  judges  on  the  bench  in 
Manitoba,  the  plaintiff  (Chief  Justice)  and  Dubuc,  J.,  from 
whose  decree  the  appeal  was  brought. 

Sewell  v.  British  Columbia  Towing  Co.,  Cout.  Dig.  112  (1881). 

Upon  an  application  for  leave  to  appeal  direct  from  the 
judgment  of  Begbie,  C.J.,  without  intermediate  appeal,  the 
affidavit  set  out  that  in  British  Columbia  the  court  of  final 
resort  consisted  of  five  judges,  two  of  whom  had  been  pre- 
viously engaged  as  counsel  in  the  cause,  and  refused  to 
adjudicate ;  that  another  judge  was  absent  and  it  was  uncer- 
tain if  he  ever  would  resume  judicial  functions;  that  a  new 
Administration  of  Justice  Act,  1881  had  recently  come  into 
operation,  but  no  rules  had  been  made  thereunder  and  section 
28  of  said  Act  required  three  judges  to  constitute  a  quorum 
of  the  full  Court  to  be  held  only  once  in  each  year.  Four- 
nier,  J.,  in  Chambers  referred  the  application  to  the  full 
Court  Held,  that  the  circumstances  disclosed  did  not  war- 
rant the  Court  in  granting  the  application.  Motion  refused 
with  $20  costs. 

Lewin  v.  Wilson,  9  Can.  S.C.R.  637. 

In  this  case  leave  to  appeal  per  saltum  to  the  Supreme 
Court  of  Canada  from  the  Supreme  Court  in  Equity  of 
New  Brunswick  was  granted  by  the  judge  of  the  Supreme 
Court  in  Equity  of  New  Brunswick,  Hon.  A.  L.  Palmer, 
without  an  intermediate  appeal  to.  the  Supreme  Court  of 
New  Brunswick.  No  exception  to  the  validity  of  this  order 
was  taken  in  the  Supreme  Court  and  it  is  questionable  if 
the  attention  of  the  Court  was  called  to  the  fact  that  a  judge 
of  the  court  below  and  not  of  the  Supreme  Court  had  granted 
leave  to  appeal  per  saltum.  It  is  stated  in  Lewin  v.  Howe, 
14  Can.  S.C.R.  722,  that  this  appeal  had  come  to  the  Supreme 
Court  by  consent,  but  the  order  of  the  judge  of  the  Equity 
Court  expressly  states  that  it  was  made  under  the  Supreme 
Court  Amendment  Act  of  1879,  which  contains  the  provision 
relating  to  per  saltum  appeals,  while  the  previous  statute 
allowing  appeal  direct  to  the  Supreme  Court  from  the  court 
of  first  instance  is  contained  in  the  original  Supreme  & 
Exchequer  Courts  Act  of  1875. 
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Lewin  v.  Howe,  14  Can.  S.C.R.  722.  S.  42. 

The  judgment  of  the  Supreme  Court  of  Canada  in  Lewin  per  saltum 
v.  Wilson,  having  been  reversed  by  the  Judicial  Committee  Appeals, 
of  the  Privy  Council,  and  the  plaintiffs  being  dissatisfied 
with  the  form  of  the  decree  made  by  the  judge  in  equity  for 
the  purpose  of  carrying  out  the  judgment  of  the  Judicial 
Committee,  an  application  was  made  to  the  Registrar  of  the 
Supreme  Court  for  leave  to  appeal  per  saltum  from  the 
Supreme  Court  in  Equity  to  the  Supreme  Court  of  Canada, 
alleging  that  the  time  for  appealing  to  the  Supreme  Court 
of  New  Brunswick  had  elapsed;  that  the  cause  had  never 
been  before  the  Supreme  Court  of  New  Brunswick;  that 
owing  to  arrears  of  business  in  that  court  the  hearing  could 
not  be  had  for  several  months  and  the  delay  would  seriously 
affect  the  plaintiff's  interests;  that  the  action  had  been  com- 
menced upwards  of  six  years  previous  to  that  date,  and  that 
owing  to  the  defendant's  opposition  the  plaintiffs  had  been 
unable  to  collect  the  amount  of  their  debt.  The  application 
was  referred  by  the  Registrar  to  the  Court,  when  leave  to 
appeal  per  saltum  was  granted,  Taschereau  and  Gwynne,  JJ., 
dissenting. 

Moffatt  v.  Merchants  Bank,  11  Can.  S.C.R.  46. 

Leave  to  appeal  per  saltum,  from  judgment  of  the  Chan- 
cery Division  of  the  High  Court  (Ontario),  granted  by 
Gwynne,  J.,  on  the  ground  that  the  Court  of  Appeal  would 
be  bound  by  a  previous  decision  of  its  own,  whereas  the 
appellant  sought  to  avoid  the  effect  of  that  decision  in  the 
present  action. 

Dumoulin  v.  Langtry,  13  Can.  S.C.R.  258. 

The  plaintiff  Langtry  having  recovered  a  judgment 
against  the  defendant  Dumoulin,  the  rector  of  St.  James' 
Church,  Toronto,  which  was  affirmed  by  the  Chancery  Divi- 
sional Court,  the  defendant  refused  to  appeal  to  the  Court 
of  Appeal  although  requested  to  do  so  by  his  churchwardens. 
The  latter  applied  to  the  Coiirt  of  Appeal  for  leave  to  appeal 
in  their  own  name  or  in  the  name  of  the  Rector  as  their 
trustee,  claiming  that  they  had  interests  separate  from  those 
of  the  Rector.  This  application  being  refused  by  the  Court 
of  Appeal,  they  applied  to  the  Supreme  Court  for  leave  to 
appeal  per  saltum  from  the  judgment  of  the  Chancery 
Divisional  Court,  Avhich  was  granted  upon  a  proper  indem- 
nity being  given  to  Dumoulin. 
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S.  42.  Kyle  v.  The  Canada  Company,  15  Can.  S.C.B.  188. 

Per  Saltum  Upon  an  application  for  leave  to  appeal  to  the  Supreme 
Appeals.  Court  from  the  judgment  of  the  trial  judge  without  any 
intermediate  appeal  to  the  Divisional  Court  or  the  Court  of 
Appeal  for  Ontario,  Held,  per  Strong,  J.,  that  this  section 
authorizes  an  order  being  made  in  a  proper  case  as  well 
where  the  proceeding  in  the  court  below  is  an  action  at  law 
as  where  it  is  a  suit  in  equity.  That  leave  may  be  granted 
from  the  judgment  of  the  trial  judge  as  well  as  from  the 
judgment  of  the  Divisional  Court:  that  it  was  not  a  ground 
for  allowing  an  appeal  per  saltum  because  the  Court  of 
Appeal  had  in  another  case  decided  the  point  in  dispute, 
and  that  this  case  differed  from  Moffatt  v.  Merchants  Bank, 
11  Can.  S.C.R.  46,  in  that  in  the  latter  case  the  Court  of 
Appeal  had  not  only  decided  the  same  legal  question  which 
the  proposed  appellant  sought  to  raise,  but  had  decided  it 
upon  the  same  actual  state  of  facts,  and  virtually  upon  the 
same  evidence,  oral  and  documentary,  as  that  upon  which 
the  decision  which  it  was  proposed  to  appeal  from  had 
proceeded. 

Hislop  v.  McGillivray,  15  Can.  S.C.R.  191. 

Per  Henry,  J. :  Held,  that  it  was  not  a  ground  for  grant- 
ing an  appeal  per  saltum,  that  the  Court  of  Appeal  below  in 
another  case  had  decided  the  same  point  as  arose  in  the 
present  case. 

Attorney-General  v.  Vaughan  Road  Co.,  Cass.  Prac.  (2  ed.)  37. 

Leave  to  appeal  per  saltum  directly  from  a  decision  of 
the  Chancellor  of  Ontario  was  granted  where  it  appeared 
that  the  Court  of  Appeal  had  already  given  a  decision  upon 
the  merits  by  its  order  on  an  application  for  an  injunction 
in  the  case. 

Bartram  v.  London  West,  24  Can.  S.C.R.  705. 

In  this  case  a  judgment  in  favour  of  the  plaintiff  cor- 
poration was  affirmed  by  the  Divisional  Court.  No  appeal 
lay  to  the  Court  of  Appeal  except  by  leave  of  that  court, 
which  was  refused.  An  application  to  the  Registrar  for 
leave  to  appeal  per  saltum  was  refused  and  his  decision,  on 
appeal  to  the  Court,  was  affirmed. 

Lewis  v.  City  of  London,  Cass.  Prac.  (2  ed.)  37. 

On  January  13th,  1896,  an  application  for  leave  to 
appeal  per  saltum,  was  made  to  the  Registrar  sitting  as  a 
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judge  in  Chambers,  in  a  case  of  Lewis  v.  The  City  of  London,  s-  &•_ 
based  on  the  ground  that   it   had,    in    effect,    been    already  per~g^tum 
decided  by  the  Court  of  Appeal  in  another  case  of  Lewis  (the  Appeals, 
same  appellant)   v.  Alexander.       The  Registrar    refused  to 
make  the  order  inasmuch  as,  though  the  two  cases  might  have 
been  identical  as  to  the  facts,  the  questions  of  law  were  not 
the  same,  and  to  allow  the  appeal  per  saltum   they  must  be 
identical  in  both  respects. 

Farquharson  v.  The  Imperial  Oil  Co.,  30  Can.  S.C.R.  188. 

Section  77,  sub-section  2,  of  the  Judicature  Act  (Ontario) 
provides  that  a  party  appealing  to  the  Divisional  Court 
instead  of  the  Court  of  Appeal  in  a  case  in  which  the  appel- 
lant has  an  option  as  to  which  court  he  will  select,  no  appeal 
is  open  to  such  party  from  the  Divisional  Court  to  the  Court 
of  Appeal.  Held,  that  the  Supreme  Court  under  this  section 
can  in  RUP!I  case  grant  leave  to  appeal  per  saltum  from  the 
Divisional  Court  to  the  Supreme  Court  of  Canada.  Referred 
to  in  Ontario  Mining  Co  v.  Seylold,  31  Can.  S.C.R,  125, 
infra,  but  overruled.  Vide  Ottawa  Electric  Co.  v.  Brennan. 
infra,  p.  193:  Armour  v.  Township  of  Onondaga,  infra,  p> 
193:  and  James  Bay  v.  Armstrong,  infra,  p.  195. 

Ontario  Mining  Co.  v.  Seybold,  31  Can.  S.C.R.  125. 

Held,  that  the  fact  that  an  important  question  of  con- 
stitutional law  was  involved,  and  that  neither  party  would 
be  satisfied  with  the  judgment  of  the  Court  of  Appeal, 
afforded  sufficient  ground  for  granting  leave  to  appeal  per 
saltum. 

Ottawa  Electric  v.  Brennan,  31  Can.  S.C.R.  311. 

Held,  that  the  case  was  not  one  in  which  leave  to  appeal 
per  saltum  could  be  granted  as  it  was  not  shewn  that  there 
was  any  right  of  appeal  to  the  Court  of  Appeal  which  was 
necessary  to  give  jurisdiction. 

Armour  v.  Township  of  Onondaga,  42  Can.  S.C.R.  218. 

Motion  for  leave  to  appeal  per  saltum  from  the  judgment 
of  Riddell,  J.,  in  the  King's  Bench  Division  of  the  High 
Court  of  Justice  for  Ontario  (14  Ont.  L.R.  606),  refusing  to 
quash  a  by-law  of  the  municipality. 

The  objection  to  the  by-law  was  that  it  assumed  to  affect 
an  Indian  Reservation  over  which  neither  the  corporation 
nor  the  Legislature  of  Ontario  had  any  municipal  authority. 
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S.  42.  The  appellant  had,  through  no  fault  of  his  own,  as  he  con- 

Per~S~Ttum   tended,  been  too  late  to  appeal  to  a  Divisional    Court    and 
Appeals.        leave  for  an  extension  of  time  was  refused.     Counsel  support- 
ing the  motion  admitted  that  he  had  no  right   to   appeal   to 
the  Court  of  Appeal  for  Ontario. 

The  motion  was  refused  by  the  Supreme  Court  of  Canada, 
Ottawa  Electric  Co.  v.  Brennan  (31  Can.  S.C.R.  311)  being 
followed. 

John  Dick  Co.  v.  Gordaneer,  Cout.  Cas.  326. 

Since  the  enactment  of  the  27th  section  of  c.  11  of  the 
statutes  of  Ontario,  62  V.  (1899),  a  party  appealing  to  a 
Divisional  (Jourt  of  the  High  Court,  in  a  case  where  an 
appeal  lies  to  the  Court  of  Appeal  for  Ontario,  has  no  right 
to  appeal  from  the  judgment  of  such  Divisional  Court  to  the 
Supreme  Court  of  Canada,  without  special  leave.  Farquhar- 
son  v.  The  Imperial  Oil  Co.  (30  Can.  S.C.R.  188),  distin- 
guished. 

Kilner  v.  Werden,  Cout.  Cas.  188. 

The  Registrar  said — ".  .  .  If  this  were  not  the  only 
element  to  be  considered  upon  the  application,  I  think  the 
plaintiff  would  have  made  out  a  case  for  grantitng  the  order 
asked,  but  in  dealing  with  an  application  such  as  this,  in 
which  the  applicant  does  not  comet  to  the  court  as  of  right, 
but  claiming  to  have  a  discretion  exercised  in  his  favour,  I 
think  I  am  entitled  to  look  at  the  facts  of  the  case  as  dis- 
closed in  the  uncontradicted  evidence  in  the  court  below. 
The  cases  of  Dumoulin  v.  Langtry  (13  Can.  S.C.R.  258)  and 
Lewin  v.  Howe  (14  Can.  S.C.R.  722),  in  my  opinion,  are 
authority  for  my  so  doing. 

11  I  have,  therefore,  to  consider  whether,  on  the  whole 
case,  without  actually  adjudicating  upon  the  merits,  the 
plaintiff's  claim  is  not  an  unmeritorious  one" 

After  discussing  the  evidence  the  Registrar  added: 

11  The  whole  litigation  seems  to  me  to  have  been  an  abuse 
of  the  process  of  the  court,  and  utterly  without  merit;  and, 
as  the  plaintiff  comes  claiming,  not  as  of  right,  but  appeal- 
ing to  the  discretion  of  the  court,  I  think,  for  the  reasons 
above  set  out,  ample  grounds  are  afforded  for  refusing  to 
exercise  such  discretion  in  his  favour,  and  for  relegating  him 
to  the  redress  which  the  usual  and  ordinary  practice  and  pro- 
cedure of  the  courts  afford  to  all  litigants. 

An  appeal  from  the  foregoing  decision  was  taken  before 
Mr.  Justice  King,  in  Chambers,  and  an  application  was  also 
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made,  as  alternative  relief,  for  an  order  extending  the  time  s-  43- 
limited  by  the  statute  for  appealing  from  the  Chancellor's 
judgment  dc  bene  rx.sT.    The  appeal  was  dismissed  with  costs,  j 
His  Lordship  delivering  the  following  note  of  reasons  for  his  Special 
decision :  Statutes. 

"  The  appeal  is  dismissed  with  costs,  the  appeal  not  hav- 
ing been  taken  and  prosecuted  within  the  time  fixed  by  the 
rules,  and  the  circumstances  not  calling  for  an  extension  of 


Jamer,  Bay  Ely.  Co.  v.  Armstrong,  38  Can.  S.C.R.  511.  C.R. 
[1909]  A.C.  285. 

By  s.  168  of  3  Edw.  VII.,  c.  58,  amending  the  Railway 
Act,  1903  (R.S.C.,  1906,  c.  37,  s.  209),  if  an  award  by  arbi- 
trators on  expropriation  of  land  by  a  railway  company 
exceeds  $600  any  dissatisfied  party  may  appeal  therefrom  to 
a  Superior  Court  wrhich  in  Ontario  means  the  High  Court  or 
the  Court  of  Appeal  (Interpretation  Act,  R.S.,  1906,  c.  1, 
s.  34,  ss.  24). 

It  was  held  that  if  an  appeal  from  an  award  is  taken  to 
the  High  Court  there  can  be  no  further  appeal  to  the 
Supreme  Court  of  Canada  which  cannot  even  give  special 
leave. 

The  decision  of  a  judge  on  an  application  for  leave  to 
appeal  per  saltum  is  not  subject  to  review  by  the  full  Court. 
Vide  Kay  v.  Briggs,  22  Q.B.D.  343;  Lane  v.  Esdale, 
(1891),  A.C.  210;  Ex  parte  Stevenson,  1892,  1  Q.B.D.  394: 
Ffirr/ultnrsou  v.  Imperial  Oil  Co.,  30  Can.  S.C.R.  188,  at 
p.  201. 

Applications  for  leave  to  appeal  per  saltum  are  made  in 
the  first  place  to  the  Registrar  sitting  as  a  judge  in  Cham- 
bers, and  his  decision  is  subject  to  review  by  a  judge  of  the 
court  sitting  in  Chambers.  Farquharson  v.  Imperial  Oil  Co., 
30  Can.  S.C.R,  188. 

43.  Notwithstanding  anything  in  this  Act  contained  the  court 
shall  also  have  jurisdiction  as  provided  in  any  other  Act  con- 
ferring jurisdiction.  R.S.,  c.  135,  s.  25. 

Provision  for  an  appeal  to  the  Supreme  Court  is  given  by 
a  number  of  public  and  private  statutes. 

In  Criminal  Cases — The  Criminal  Code,  infra,  p.  813. 

In  Exchequer  &  Admiralty  Cases — The  Exchequer  Court 
Act,  in  fro.  p.  749. 
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Ss.  44,  45. 

Appellate 
Jurisdiction. 
Final 

Judgments. 
Discretion- 
ary 

Judgments. 


In  Election  Cases — The  Controverted  Elections  Act, 
infra,  p.  763. 

In  Winding-up  Cases — The  "Winding-up  Act,  infra,  p. 
806. 

The  Board  of  Railway  Commissioners — The  Railway  Act, 
infra,  p.  790. 

44.  Except  as  provided  in  this  Act  or  in  the  Act  providing 
for  the  appeal,  an  appeal  shall  lie  only  from  final  judgments  in 
actions,    suits,    causes,    matters    and    other  judicial  proceedings 
oricinally  instituted  in  the  Superior    Court   of   the   Province    of 
Quebec,  or  originally  instituted  in  a  superior  court  in  any  of  the 
provinces  of  Canada  other  than  the  Province  of  Quebec.     R.S. 
c.  135,  s.  28. 

"  Except  as  provided  in  this  Act  "  refers<  to  the  excep- 
tions contained  in  sections  37  and  38,  supra. 

"  Or  in  the  Act  providing  for  the  appeal."  This  applies 
in  Election  cases,  Admiralty  cases,  etc. 

45.  No  appeal  shall  lie  from  any  order  made  in  any  action, 
suit,  cause,  matter  ofr  other  judicial  proceeding  made  in  the  exer- 
cise of  the  judicial  discretion  of  the  court  or  judge  making  the 
same,  but  this  exception  shall  not  include  decrees  and  decretal 
orders  in  actions,  suits,  causes,  matters  or  other  judicial  proceed- 
ings in  equity,  or  in  actions   or  suits,   causes,    matters   or   other 
judicial  proceedings  in  thd   nature   of    suits    or    proceedings    in 
equity  instituted  in  any  superior  court.     E.S.,  c.  135,  s.  27. 

Discretion  in  cases  of  new  trials. 

Section  22  of  the  original  Supreme  &  Exchequer  Courts 
Act  read  as  follows: — 

"When  the  application  for  a  new  trial  is  upon  matters  of 
discretion  only,  as  on  the  ground  that  the  verdict  is  against  the 
weight  of  evidence  or  otherwise,  no  appeal  to  the  Supreme  Court 
shall  be  allowed." 

This  section  was  repealed  in  1880  by  43  V.  s.  4,  and  the 
following  substituted  therefor: — 

"In  all  cases  of  appeal  the  Court  may  in  its  discretion  order 
a  new  trial  if  the  ends  of  justice  may  seem  to  require  it,  although 
such  a  new  trial  may  be  deemed  necessary  upon  the  ground  that 
the  verdict  is  against  the  weight  of  evidence.  Now  sec.  52, 
infra,  p.  295. 
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The  following  cases  were  decided  before  the  repeal  of  old  S'  ^1_ 
section  22 :—  Appellate 

Jurisdiction. 
Boak  v.  Merchants'  Marine  Ins.  Co.,  1  Can.  S.C.R.  110.  Discretion- 

T'nder  section  22  of  the  Supreme    &    Exchequer    Courts  ^  ments 
Act,  no  appeal  lies  from  the  judgment  of  a  court    granting 
a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
wriirht  of  evidence,  that  being  a  matter  of  discretion. 

Vide-  Moore  v.  Connecticut  Mutual,  supra,  p.  115. 

Vi<lr  McGowan  v.  Mocklcr,  Gout,  Dig.  122. 

The  following  cases  were  decided  after  the  Amendment 
of  1880  and  before  the  amendment  of  54-55  V.  c.  25,  s.  1, 
(1891),  which  gave  an  appeal  without  the  limitation  that  the 
case  must  be  one  in  which  the  trial  judge  had  erred  in  a 
matter  of  law.  Vide  notes  to  section  38,  supra. 

Eureka  Woollen  Mills  Co.  v.  Moss,  11  Can.  S.C.R.  91. 

Held,  that  the  Supreme  Court  will  not  hear  an  appeal 
from  a  judgment  of  the  court  below,  in  the  exercise  of  its 
discretion  ordering  a  new  trial  on  the  ground  that  the  ver- 
dict is  against  the  weight  of  evidence. 

Vide  O 'Sullivan  v.  Lake,  16  Can.  S.C.R.  636. 

Barrington  v.  Scottish  Union,  18  Can.  S.C.R.  615. 

On  the  findings  of  the  jury,  the  Court  of  Review  refused 
to  enter  a  verdict  for  either  party,  but  granted  a  new  trial, 
and  were  influenced  in  coming  to  this  conclusion  by  the 
belief  that  the  answer  to  one  of  the  questions  was  insuffi- 
cient to  enable  it  to  dispose  of  the  interests  of  the  parties  on 
the  findings  of  the  jury  as  a  whole.  The  Court  of  Queen's 
Bench  affirmed  this  judgment.  An  appeal  to  the  Supreme 
Court  of  Canada  was  quashed.  Held,  per  Strong:,  J. :  "  The 
Court  of  Queen's  Bench  did  what  it  had  a  perfect  right  to 
do  in  the  exercise  of  its  discretion,  without  subjecting  its 
judgment  to  be  reviewed  on  appeal  to  this  Court." 

Accident  Ins.  Co.  v.  McLachlan,  18  Can.  S.C.R.  627. 

In  this  case  both  parties  moved  before  the  Court  of 
Review  for  judgment  on  the  findings  of  the  jury,  and  the 
defendant's  motion  was  granted  and  the  action  dismissed. 
On  appeal  to  the  Court  of  Queen's  Bench  both  parties 
claimed  to  have  judgment  entered  in  their  favour  on  the  find- 
ings of  the  jury,  but  the  court  rejected  both  motions,  and 
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S.  45.  suo  motu  ordered  a  new  trial.       An  appeal  to  the  Supreme 

\    Hate  Court  was  quashed,  the  Court  holding  that  the  order  for  a 

Jurisdiction  new  trial  by  the  court  below  had  been  made  in  the  exercise 

Discretion-  of  its  discretion  for  the  purpose  of  eliciting  further  infor- 

ary  mation  as  to  the  facts,  and  that  no  appeal  would  lie  to  the 

Judgments.  Supreme  Court. 

Molson  v.  Barnard,  18  Can.  S.C.R.  622. 

The  Court  of  Queen's  Bench  reversed  the  judgment  of 
the  Superior  Court  which  quashed  a  seizure  before  judg- 
ment taken  by  the  plaintiff  against  the  defendant  on  monies 
in  the  hands  of  a  third  party.  The  defendant  took  proceed- 
ings to  quash  the  seizure  on  various  grounds,  and  succeeded 
in  the  Superior  Court.  In  reversing  the  judgment  of  the 
Superior  Court  the  Court  of  Queen's  Bench  ordered  that  the 
hearing  of  the  petition  contesting  the  seizure  should  be  pro- 
ceeded with  at  the  same  time  as  the  hearing  ot  the  main 
action,  and  for  this  purpose  directed  that  the  petition  should 
be  joined  to  the  said  action  to  be  decided  at  the  same  time 
as  the  merits  of  the  action.  Upon  a  motion  to  quash  an 
appeal  to  the  Supreme  Court,  Held,  that  the  Court  of 
Queen's  Bench  in  reversing  the  judgment  of  the  Superior 
Court  did  so  without  adjudicating  upon  the  petition  or  upon 
the  respondent's  right  to  a  seizure  before  judgment,  and 
simply  ordered  that  the  merits  of  the  proceeding  and  of  the 
action  should  be  tried  together,  and  that  the  case  was  not 
appealable. 

The  following  cases  were  decided  after  54-55  V.  c.  25, 
s.  1,  which  gave  an  appeal  without  the  limitation  that  the 
case  must  be  one  in  which  the  trial  judge  had  erred  in  a 
matter  of  law: 

Canada  Carriage  Co.  v.  Lea,  37  Can.  S.C.R.  672. 

In  this  case  the  Chief  Justice  said:. 

"This  appeal  is  clearly  covered  by  the  decisions  of  this  court 
of  Barrington  v.  The  Scottish  Union  and  National  Ins.  Co. 
(18  Can.  S.C.R.  615),  and  The  Accident  Insurance  Co.  of  North 
America  v.  McLachlan  (18  Can.  S.C.R.  627).  In  the  latter 
case  it  is  pointed  out  that  the  order  for  a  new  trial  made  in  the 
court  below  was  'in  the  exercise  of  its  discretion  for  the  purpose 
of  eliciting  further  information  as  to  the  facts,'  and  that  there- 
fore no  appeal  would  lie.  In  the  present  case  it  is  expressly 
stated  in  the  judgment  of  the  Court  of  Appeal  that,  in  its  opinion, 
this  was  a  case  in  which  the  court  should  exercise  the  discretion 
vested  in  it  to  direct  a  new  trial  as  respects  the  defendant,  Maud 
C.  Lea,  inasmuch  as  a  most  material  point  in  the  case  had  been 
left  by  the  evidence  in  a  state  of  uncertainty." 
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Toronto  Ely.  Co.  v.  McKay,  Nov.  29th,  1906  (not  reported).  s-  45- 

In  this  case  Rose  for  the  respondent   in   the   first   place  Appellate 
raised  the  question  of  jurisdiction,  claiming  the    order    for  jurisdiction, 
new  trial  appealed  against  was  discretionary  and  therefore  Discretion- 
not  appealable  under  s.  27   (now  s.  45),  and  that  there  was  aiT 
no  motion  in  the  court  below    for    a    new    trial,    the    court  Judgments- 
having  granted  it  suo  motu.       The  grounds  for  granting  a 
new  trial  given  by  the  Court  of    Appeal    were    as    follows : 
'  For  the  reasons  stated  in  the  argument,  we  think  the  ver- 
dict of  the  jury  was  unsatisfactory  and  that  it  ought  not  to 
stand,  but  it  is  not  a    case    in   which   judgment   should   be 
directed  for  the  defendants.       It    appears    to    us    that    the 
proper  course  is  to  direct  a  new  trial  which  we  have  power 
to  grant  under  rule  783."     The  Supreme  Court  quashed  the 
appeal  without  costs. 

Subsequent  to  the  judgment  pronounced  by  the  court  in 
this  case  counsel  for  the  appellant  raised,  in  a  letter  to  the 
Registrar,  the  question  of  the  application  of  s.  47  to  appeals 
in  questions  of  new  trials,  to  which  the  following  reply  was 
made : — • 

"  Sec.  30  (now  47)  is  not  by  any  means  a  new  section  of 
the  Act,  but  has  its  origin  at  the  same  time  as  sec.  27,  in 
42  V.  c.  39,  and  must  be  taken  therefore  to  have  been  in  the 
mind  of  the  Court  in  all  the  various  judgments  which  have 
been  given  on  questions  of  new  trial  when  the  Court  has 
quashed  appeals  in  cases  wrhere  the  court  below  had  exer- 
cised its  discretion.  I  would  read  s.  30  (now  47)  as  only 
applying  to  the  well  recognized  practice  in  the  old  days  of 
moving  in  term  for  a  rule  for  a  new  trial,  which  rule,  after 
argument,  was  made  absolute  or  not  as  the  circumstances 
warranted.  We  have  no  such  case  here,  but  one  in  which 
the  Court,  siio  motu  there  being  no  application  therefor,  and 
nothing  in  the  form  of  a  motion  or  rule  for  a  new  trial  before 
it  in  the  exercise  of  its  discretion,  orders  a  new  trial.  In 
sm-h  a  case  s.  27  (now  45)  would  seem  applicable,  and 
although  there  was  some  difference  in  the  language  of  24 (d\ 
(now  38(6))  at  the  time  of  the  decision  of  Barriiifiton  v. 
Tlif  Xroffisli  TJnion  and  Accident  Insurance  Co.  v.  McLach- 
lan.  nevertheless  the  ground  given  for  the  court's  decision 
would  still,  it  appears  to  me,  be  applicable  to  the  present 


Toronto  Ely.  Co.  v.  King  (March  26th,  1907)  (not  reported). 

This  was  a  case  in  which  judgment  was  entered  for  the 
plaintiff    on    the   findings    of    the    jury.       The    defendants 
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Appellate  ,    .   , 

Jurisdiction.  new  trial- 


appealed  to  the  Court  of  Appeal    on   the    ground   that  the 
plaintiff  should  have  been  non-suited  and  not  asking  for  a 
The  Court  granted  a  new  trial,  two  of  the  judges 

Discretion-     being  in  favour  of  dismissing  the  action  and  the  other  three 
ary  in  favour  of  a  new  trial,  the  grounds  stated  being  as  follows : 

Judgments.  «  rpjle  fri^i  judge  was  of  opinion  that  there  was  no  evi- 
dence to  go  to  the  jury  upon  that  question  (namely,  that  the 
driver  of  the  car  became  aware  of  the  man 's  danger  and  not- 
withstanding the  latter 's  negligence  might,  by  the  exercise 
of  ordinary  care,  have  avoided  the  accident),  but  submitted 
it  to  them,  and  they  have  plainly  found  it  in  the  plaintiff's 
favour.  I  am  not  quite  able  to  agree  in  that  opinion,  but 
the  whole  of  the  findings  of  the  jury,  including  the  assess- 
ment of  damages,  satisfy  me  that  the  plaintiffs  (defendants?) 
had  not  a  fair  and  unprejudiced  trial  and  that  the  judgment 
and  verdict  should  be  set  aside  and  a  new  trial  awarded. 
The  defendants  appealed  to  the  Supreme  Court  and  the 
plaintiff  moved  to  quash  for  want  of  jurisdiction,  claiming 
the  judgment  appealed  from  was  given  in  the  exercise  of  the 
court's  judicial  discretion.  The  motion  was  granted  and  the 
following  oral  judgment  pronounced  by  Girouard,  J.,  for 
the  Court: 

"This  is  a  case  of  the  exercise  of  judicial  discretion  of  the 
Court  of  Appeal  in  granting  a  new  trial.  We  are  governed  by 
Canada  Carriage  Co.  v.  Lea.  As  to  adjourning  the  argument  in 
order  to  give  time  to  the  appellant  to  apply  to  the  Court  of 
Appeal  for  leave,  we  believe  that  this  is  not  a  case  where  we 
ought  to  assist  them.  The  point  of  want  of  jurisdiction  was 
taken  by  the  respondents  several  weeks  ago  and  the  appellants 
cannot  complain  now  if  his  appeal  is  quashed.  The  appeal  is 
quashed  with  costs  as  of  a  motion  to  quash." 


Toronto  Ely.  Co.  v.  King  (1908),  A.C.  260. 

Appeal  having  been  quashed  by  the  Supreme  Court  as 
above,  special  leave  to  appeal  was  granted  by  the  Privy 
Council,  and  subsequently  the  appeal  was  allowed,  the  order 
for  new  trial  set  aside,  and  although  the  respondent  did  not 
coss-appeal,  special  leave  so  to  do  was  granted  nunc  ^  pro 
tune,  and  the  judgment  of  the  High  Court  restored  with  a 
reduction  as  to  amount,  the  Committee  saying: 

"No  valid  reason  has  been  shown  for  directing  a  new  trial. 
The  facts  in  the  main  are  admitted  or  not  disputed.  The  real 
matters  in  controversy  are  the  inferences  which  it  is  proper  to 
draw  from  those  facts.  It  appears  to  their  Lordships  that  the 
verdict  and  judgment  must  be  entered  either  for  the  plaintiffs 
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or  for  the  defendants,  and  that  the  middle  course  of  directing  a  s.  45. 
new  trial  is  not  open  on  cross  appeal." 

"The  respondents  in  their  printed  case  asked  that  the  judg-  Appellate 
ment  of  the  Court  of  Appeal  might  be  set  aside  and  the  verdict  Jurisdiction, 
of   the   jury   restored.      Some    doubts    have    arisen   whether   they  Discretion- 
were  competent  to   do   so   on  this   appeal,   without  having   first  ar>r 
lodged  a  cross  petition  in  that  behalf,  their  Lordships,  being  of  Judgments, 
opinion  that  the  necessary  relief  would  undoubtedly  have  been 
granted  to  them  if  they  had  applied  for  it  at  the  time  when  the 
appellants  obtained  special  leave  to  appeal,  allowed  the  respond- 
ents at  the  hearing  to  put  in  such  a  petition  nunc  pro  tune,  and 
they  will  humbly  advise  His  Majesty  to  grant  this  relief." 

Street  v.  C.  P.  R.     1909  (unreported).    Dec.  13,  1909. 

This  was  a  negligence  action,  claiming  $15,000  damages. 
The  defence  Avas  contributory  negligence,  or  negligence  of 
a  fellow  workman.  Verdict  $10,000.  A  motion  to  the  Court 
of  Appeal  was  made  to  set  aside  the  judgment  and  to  enter 
judgment  for  the  defendants  or  for  a  new  trial.  A  new  trial 
was  ordered.  On  appeal  to  the  Supreme  Court  the  appeal 
was  dismissed  with  costs  as  of  a  motion  to  quash. 

The  motion  to  the  Court  of  Appeal  for  a  new  trial  was 
based  upon  the  misdirection  or  non-direction  of  the  trial 
judge.  The  following  is  extracted  from  the  reasons  for  judg- 
ment of  the  Honourable  Mr.  Justice  Anglin: 

As  I  read  the  opinions  delivered  in  the  Manitoba  Court  of 
Appeal,  while  Mr.  Justice  Richards  appears  to  base  his  judgment 
exclusively  on  misdirection,  Mr.  Justice  Phippen  equally  distinctly 
proceeds  upon  discretionary  grounds.  He  says:  "The  expense 
of  rehearing  will  not  be  great,  and  on  the  whole  I  am  of  the 
opinion  it  is  in  the  interest  of  justice  that  a  new  trial  should  be 
ordered."  Mr.  Justice  Perdue,  while  of  the  opinion  that  there 
was  misdirection  in  regard  to  the  issue  of  contributory  negli- 
gence, says  he  is  "doubtful  whether  the  question  and  answer 
(upon  this  issue)  furnish  a  properly  considered  and  exact  finding 
in  regard  to  contributory  negligence."  He  also  thinks  the 
damages  excessive;  and  he  concludes,  "I  agree  that  there  should 
be  a  new  trial." 

Reading  his  opinion  as  a  whole  this  learned  judge  appears 
to  concur  in  the  judgment  for  a  new  trial  both  on  the  ground  of 
misdirection  and  on  the  discretionary  ground  more  clearly 
stated  by  Mr.  Justice  Phippen. 

This  Court  will  not  entertain  an  appeal  from  an  order  for  a 
new  trial  granted  on  discretionary  grounds.  If,  notwithstanding 
this  objection,  the  present  appeals  should  be  considered  on  the 
merits,  I  would  not  be  prepared  to  say  that  upon  the  case  as  a 
whole  it  is  not  "in  the  interest  of  justice  that  a  new  trial  should 
be  ordered." 
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S.  45.  Discretion  in  other  matters. 

Gladwin  v.  Cummings,  Oont.  Dig.  88. 

Action  of  replevin  to  recover  125  barrels  of  flour.  Plain- 
tiffs were  indorsees  of  a  bill  of  lading  of  the  goods,  which 
were  held  by  the  defendant  as  freight  agent  of  the  I.C.R.  at 
Truro.  The  action  was  begun  and  the  goods  were  replevied 
and  the  writ  was  served  on  9th  April,  1881.  A  default  was 
marked  on  25th  April,  1881.  On  10th  Sept.,  1881,  plaintiffs' 
attorney  issued  a  writ  of  inquiry  under  which  damages  were 
assessed  under  R.S.N.S.  (4  ser.)  c.  94,  s.  56.  An  order  nisi 
to  remove  the  default  and  let  in  defendant  to  defend,  was 
taken  out  on  llth  Oct.,  1881,  and  discharged  with  costs. 
The  judgment  being  affirmed  on  appeal  (4  Russ.  &  Geld. 
168).  R.S.N.S.  (4  ser.)  c.  94,  s.  65,  enacts  that  it  shall  be 
lawful  for  the  court  or  a  judge  at  any  time  within  one  year 
after  final  judgment  to  let  in  defendant  to  defend  upon 
application  supported  by  satisfactory  affidavits  accounting 
for  his  non-appearance  and  disclosing  a  defence  upon  the 
merits,  etc.  Held,  that  the  judgment  appealed  from  was 
not  a  final  judlgment  within  the  meaning  of  section  3  of  the 
Supreme  Court  Amendment  Act  of  1879,  and  was  not 
appealable.  Held,  also,  that  if  the  Court  could  entertain 
the  appeal,  the  matter  was  one  of  procedure  and  entirely 
within  the  discretion  of  the  court  below,  and  this  Court 
would  not  interfere.  Appeal  dismissed  with  costs, 

Canadian  Northern  v.  Woolsey,  March  18th,  1909. 

This  was  an  action  brought  by  the  plaintiff,  respondent, 
to  recover  $20,000  damages  for  the  death  of  her  husband 
through  the  negligence  of  the  defendants.  The  following 
questions  were  submitted  to  the  jury,  with  the  answers: 

Q.  1.  "Under  what  circumstances  do  you  find  that  John  J. 
Woolsey  came  to  be  run  over?"  To  this  the  jury  answered: 

The  opinion  of  the  jury  is  that  John  J.  Woolsey,  the  engineer, 
came  to  his  death  in  endeavouring  to  apply  the  brake  by  turning 
the  angle  cock  on  rear  end  of  the  tender,  in  going  back  to  top  of 
tender,  it  would  appear  that  he  lost  his  balance  or  tripped  and 
was  in  some  way  thrown  under  wheels  at  rear  end  of  tender." 

Q.  2.  "Did  he  lose  his  life  by  reason  of  any  negligence  of  the 
company?  A.  Yes." 

Q.  3.  "Or  was  he  himself  guilty  of  negligence  which  was  the 
proximate  cause  of  the  accident?  A.  No." 

Q.  4.  "Or  could  John  J.  Woolsey  by  the  exercise  of  reason- 
able care  have  avoided  the  accident?  A.  No." 

Q.  5.  "If  you  answer  yes  to  the  second  question,  wherein 
did  such  negligence  of  the  company  consist?  A.  In  not  supplying 
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the  necessary  repairs  for  engine,  such  as  union  joint  and  nut  for  S.  45. 
injector,  ratchet  on  throttle  and  drive  wheel  brakes." 


Q.   6.   "If  you  find  in  answer  to  the  last  question  that  defects  Discretion 
existed  which  caused  the  accident,  were  those  defects  known  to  generally. 
John  J.  Woolsey  and  did  he  voluntarily  incur  the  risks  incidental 
to  them?      A.   While   these   defects   were   known   to   Woolsey   we 
would  say  that  they  were  not  known  to  him  to  the  extent  that 
caused  the  explosion." 

Q.  7.  "If  such  defects  existed  and  John  J.  Woolsey  knew  of 
them  did  he  report  them  in  the  proper  way  or  did  he  neglect  to 
do  so?  A.  He  did  report  them  repeatedly  in  the  proper  way 
according  to  the  rules  of  the  Company." 

Q.  8.  "At  what  sum  do  you  assess  the  compensation,  if  any, 
to  be  awarded  to  the  plaintiff?  A.  $8,000." 

Upon  these  findings  judgment  was  reserved  and  subsequently 
pronounced,  in  which  the  trial  judge  held  that  there  was  evidence 
which  would  not  permit  of  the  same  being  withdrawn  from  the 
jury.  On  appeal  to  the  Court  of  Appeal  a  new  trial  was  ordered. 
Garrow,  J.,  said:  "The  course  adopted  in  not  submitting  specific 
questions  as  to  the  clamp  and  its  effect,  and  instead  covering  it 
up  as  was  done  under  the  heads  of  questions  as  to  contributory 
negligence  and  volenti  no  fit  injuria  simply,  I  am  afraid  gave 
the  jury  the  desired  opportunity  of  practically  ignoring  tbe 
evidence  altogether,  and  was,  in  -my  opinion,  in  effect  mis- 
direction. .  .  .  Upon  the  evidence  as  it  stands  and  upon  a 
proper  charge  it  seems  to  me  beyond  question  that  had  the  jury 
been  asked:  was  there  a  clatop?  did  the  deceased  remove  it? 
And  if  he  had  not  done  so,  would  the  accident  have  happened? 
they  must  have  answered  the  first  two  in  the  affirmative  and  the 
last  in  the  negative,  or  their  verdict  would  have  been  against 
the  great  weight  of  evidence  and  in  fact  perverse." 

Osier,  J.,  said:  "The  question,  what  caused  his  death,  so  far 
as  any  proof  of  the  fact  is  concerned,  connected  with  any  negli- 
gent act  or  omission  of  the  defendants,  has  not,  that  I  can  see, 
been  answered.  I  will  not  however,  dissent  from  the  conclusion 
which  the  other  members  of  the  court  have  arrived  at,  that  a 
new  trial  should  be  granted." 

Moss,  C.J.,  and  Maclaren,  J.,  agreed  in  the  result. 

When  the  appeal  came  to  be  heard  in  the  Supreme  Court, 
the  Court  raised  the  question  of  jurisdiction  and  pronounced  the 
following  judgment  by  the  Chief  Justice:  "Speaking  for  the 
majority  of  the  Court,  the  Court  will  hear  this  appeal  on  two 
points,  first  that  there  was  no  evidence  to  go  to  the  jury,  second, 
that  on  the  findings  of  the  jury  the  appellant  is  entitled  to 
judgment.  As  to  the  cross-appeal,  we  will  hear  the  appellant 
as  to  whether  he  is  entitled  to  judgment  on  the  finding  of  the 
jury.  We  will  decline  to  hear  an  argument  that  involves  any 
finding  supplementary  to  the  jury's  findings  or  inconsistent 
therewith." 

The  Chief  Justice  for  himself  hands  the  Registrar  his  opinion 
as  follows:  "I  am  of  opinion  that  in  this  case  a  new  trial 
having  been  ordered  by  the  Court  of  Appeal  in  the  exercise  of 
their  discretion  we  should  not  hear  the  appeal." 
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8.  45.  Counsel   for   the   appellant   said  that   he   preferred    accepting 

the  order  of  the  Court  of  Appeal  and  the  judgment  below  rather 

Discretion      than  go  on  upon  the  terms  offered  by  the  Supreme  Court.      The 

generally.       respondent  asked  to  have  his  cross-appeal  proceeded  with.      The 

Court    thereupon   refused    to    hear    either    the    appeal    or   cross- 

iappea.1.     No    costs    to    either    party,   Ang-lin,    J.    dissenting    as 

respects  the  refusal  to  hear  the  cross-appeal. 

Jones  v.  Tuck,  11  Can.  S.C.R.  197. 

The  cause  was  referred  by  the  Supreme  Court  of  New 
Brunswick  at  Nisi  Prius  to  arbitration,  the  award  to  be 
entered  on  the  postea  as  a  verdict  of  a  jury.  After  the  award 
the  appellants  obtained  a  judge's  order  for  a  stay  of  pro- 
ceedings, and  for  the  cause  to  be  entered  on  the  motion 
paper  of  the  court  below,  to  enable  the  appellants  to  move 
to  set  aside  the  award  and  obtain  a  new  trial,  on  the  ground 
that  the  arbitrators  had  improperly  taken  evidence  after  the 
case  before  them  was  closed.  Before  the  term  in  which  the 
motion  was  to  be  heard,  appellants  abandoned  that  portion 
of  the  order  directing  the  cause  to  be  placed  on  the  motion 
paper,  and  gave  the  usual  notice  of  motion  to  set  aside  the 
award  and  postea,  and  for  a  new  trial,  which  motion,  by  the 
practice  of  the  court,  would  be  entered  on  the  special  paper. 
Defendant,  in  opposing  such  motion,  took  the  preliminary 
objection  that  the  judge's  order  should  be  rescinded  before 
plaintiffs  could  proceed  on  their  notice,  and  presented  affi- 
davits on  the  merits,  and  plaintiffs  requested  leave  to  read 
affidavits  in  reply,  claiming  that  defendant's  affidavits  dis- 
closed new  matter.  This  the  court  refused,  and  dismissed 
the  motion,  the  majority  of  the  judges  holding  that  plain- 
tiffs were  bound  by  the  order  of  the  judge,  and  could  not 
proceed  on  the  special  paper  until  that  order  was  rescinded, 
the  remainder  of  the  court  refusing  the  application  on  the 
merits.  23  N.B.R.  447. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  revers- 
ing the  judgment  of  the  court  below,  that  the  cause  was 
rightly  on  the  special  paper,  and  should  have  been  heard  on 
the  merits,  and  the  court  should  have  exercised  its  discretion 
as  to  the  reception  or  rejection  of  affidavits  in  reply;  Strong, 
J.,  dissenting,  on  the  ground  that  such  an  appeal  should  not 
be  heard,  and  also  because  on  the  merits  the  appeal  should 
fail. 

Per  Ritchie,  C.J. — A  court  of  appeal  ought  not  to  differ 
from  a  court  below  on  a  matter  of  discretion,  unless  it  is 
made  absolutely  clear  that  such  discretion  has  been  wrongly 
exercised.  Con.  Stats.  (N.B.)  c.  37,  s.  173,  applies  as  well 
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to  motions  for  new  trials,  where  the  grounds  upon  which  the  &  45. 
motion  is  based  are  supported  by  affidavits,  as  in  other  cases.  D-  ~~ 
It  makos  no  distinction,  but  applies  to  all  "motions  founded  generally 

on  affidavits." 

In  re  O'Brien,  16  Can.  S.C.R.  197. 

The  decision  of  a  provincial  court  in  a  case  of  construc- 
tive contempt  is  not  a  matter  of  discretion  in  which  an  appeal 
is  prohibited  by  section  27  (now  section  45).  The  Supreme 
Court  has  jurisdiction  to  entertain  such  an  appeal  from  the 
judgment  of  the  Court  of  Appeal  of  the  province,  not  only 
under  section  24  (a]  (now  section  36)  of  the  Supreme  & 
Exchequer  Courts  Act,  as  a  final  judgment  In  an  action  or 
suit,  but  also  under  sub-section  1  of  section  26  (now  section 
42)  as  a  final  judgment  "in  a  matter  or  other  judicial  pro- 
ceeding. ' ' 

Virtue  v.  Hayes,  In  re  Clark,  16  Can.  S.C.R.  721. 

Judgment  was  recovered  in  Virtue  v.  Hayes  to  realize 
mechanics'  liens  and  C.,  the  owner  of  the  land  on  which  the 
work  was  done,  petitioned  to  have  judgment  set  aside  as  a 
cloud  upon  his  title.  On  this  petition  an  order  was  made 
allowing  C.  to  come  in  and  defend  the  action  on  terms, 
which  not  being  complied  with,  the  petition  was  dismissed 
by  the  Divisional  Court  and  the  Court  of  Appeal.  Held, 
that  the  judgment  appealed  from  was  not  a  final  judgment 
within  the  meaning  of  section  24  (a)  of  the  Supreme  & 
Exchequer  Courts  Act,  or,  if  it  was  it  was  a  matter  in  the 
judicial  discretion  of  the  court,  from  which,  by  section  27, 
no  appeal  lies  to  the  Supreme  Court  of  Canada. 

Morris  v.  London  &  Canadian  Loan,  19  Can.  S.C.R.  434. 

Per  Patterson,  J. — An  order  allowing  judgment  to  be 
entered  on  a  specially  endorsed  writ,  is  one  in  the  exercise 
of  judicial  discretion,  and  no  appeal  lies  therefrom. 

Maritime  Bank  v.  Stewart,  20  Can.  S.C.R.  105. 

An  order  having  been  made  by  a  judge  of  the  High 
Court  of  Ontario  staying  proceedings  in  an  action  in  Ontario, 
owing  to  bankruptcy  proceedings  then  pending  in  England, 
this  order  was  affirmed  by  the  Divisional  Court  and  the  Court 
of  Appeal. 

Held,  that  this  order  was  not  a  final  judgment  from  which 
an  appeal  would  lie  to  the  Supreme  Court  of  Canada. 

17 
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Held,  per  Patterson,  J.,  that  if  it  were  a  final  judgment 
Discretion     ^e  or(^er  plaintiffs  wished  to  get  rid  of  was  made  in  the  exer- 
generally.      G*se  °^  judicial  discretion  as  to  which  section  27  (now  section 
45)  of  the  Supreme  Court  Act  does  not  allow  an  appeal. 

McGugan  v.  McGugan,  21  Can.  S.C.R.  267. 

By  R.S.O.  (1887)  c.  147,  s.  42,  any  person  not  chargeable 
as  the  principal  party  who  is  liable  to  pay  or  has  paid  a 
solicitor's  bill  of  costs  may  apply  to  a  judge  of  the  High 
Court  or  of  the  County  Court  for  an  orddr  of  taxation.  In 
an  action  against  school  trustees,  a  ratepayer  of  the  district 
applied  to  a  judge  of  the  High  Court  for  an  order  under 
this  section  to  tax  the  bill  of  the  solicitor  of  the  plaintiff, 
who  had  recovered  judgment.  The  application  was  refused, 
but  on  appeal  to  the  Divisional  Court  this  judgment  was 
reversed  (21  O.R.  289).  There  was  no  appeal  as  of  right 
from  the  latter  decision,  but  on  leave  to  appeal  being  granted 
it  was  reversed  and  the  original  judgment  restored  (19  Out 
App.  R.  56).  Held,  per  Patterson,  J.  The  making  or  refus- 
ing to  make  the  order  applied  for  is  a  matter  of  discretion 
and  the  case  therefore  not  appealable. 

Grant  v.  Maclaren,  23  Can.  S.C.R.  310. 

The  Supreme  Court  of  Canada,  on  appeal  from  a  deci- 
sion affirming  the  report  of  a  referee  in  a  suit  to  remove 
executors  and  trustees  which  report  disallowed  items  in 
accounts  previously  passed  by  the  Probate  Court,  will  not 
reconsider  the  items  so  dealt  with,  two  courts  having  pre- 
viously exercised  a  judicial  discretion  as  to  the  amounts, 
and  no  question  of  principle  being  involved. 

Township  of  Colchester  South  v.  Valad,  24  Can.  S.C.R.  622. 

In  an  action  by  Y.  against  a  municipality  for  damages 
from  injury  to  property  by  the  negligent  construction  of  a 
drain,  a  reference  was  ordered  to  an  official  referee  "for 
inquiry  and  report  pursuant  to  section  101  of  the  Judicature 
Act  and  rule  552  of  the  High  Court  of  Justice."  The  referee 
reported  that  the  drain  was  improperly  constructed  and  that 
V.  was  entitled  to  $600  damages.  The  municipality  appealed 
to  the  Divisional  Court  from  the  report,  and  the  court  held 
that  the  appeal  was  too  late,  no  notice  having  been  given 
within  the  time  required  by  Con.  Rule  848,  and  refused  to 
extend  the  time  for  appealing.  A  motion  for  judgment  on 
the  report  was  also  made  by  V.  to  the  court  on  which  it  was 
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claimed  on  behalf  of  the  municipality  that  the  whole  case  s-  45- 
should  be    gone  into    upon    the    evidence,   which  the  court  Discretion 
refused  to  do.     Held,  affirming  the  decision  of  the  Court  of  generally. 
Appeal,  that  the  appeal  not  having  been  brought  within  one 
month  from  the  date  of  the  report,  as  required  by  Cons.  Rule 
it  was  too  late;  that  the  report  had  to  be  filed,  by  the 
party  appealing  before  the  appeal  could  be  brought,  but  the 
time  could  not  be  enlarged  by  his  delay  in  filing  it;  and  that 
the  refusal  to  extend  the  time  was  an  exercise  of  judicial 
discretion  with  which  the  Supreme   Court  would  not  inter- 
fere. 

City  of  Kingston  v.  Drennan,  27  Can.  S.C.R.  46. 

An  appellate  court  should  not  interfere  with  the  discre- 
tion exercised  by  the  trial  judge  in  dispensing  with  notice 
of  action  against  a  municipal  corporation  guilty  of  gross 
negligence  as  provided  by  the  Ontario  Municipal  Act  in 
respect  to  the  condition  of  winter  sidewalks.  (23  Ont.  App. 
R.  406,  affirmed.) 

O'Donohoe  v.  Bourne,  27  Can.  S.C.R.  654. 

After  judgment  has  been  entered  by  default  in  an  action 
in  the  High  Court  of  Justice,  it  is  in  the  discretion  of  'the 
Master  in  Chambers  to  grant  or  refuse  an  application  by 
the  defendant  to  have  the  proceedings  re-opened.  No  appeal 
lies  to  the  Supreme  Court  from  such  a  discretionary  order. 

Smith  v.  St.  John  City  Ely.  Co. 

Consolidated  Electric  Co.  v.  Atlantic  Trust  Co. 

Consolidated  Electric  Co.  v.  Pratt,  28  Can.  S.C.R.  603. 

It  is  only  when  some  fundamental  principle  of  justice 
has  been  ignored  or  some  other  gross  error  appears  that  the 
Supreme  Court  will  interfere  with  the  discretion  of  provin- 
cial courts  in  awarding  or  withholding  costs. 

Lord  v.  The  Queen,  31  Can.  S.C.R.  165. 

This  was  an  appeal  from  a  judgment  of  the  Court  of 
n's  Bench,  Quebec,  whereby  that  court,  ex  mero  motu, 
dismissed  the  petitioner's  appeal  from  the  judgment  of  the 
Superior  Court,  holding  that  the  delay  in  proceeding  with 
the  appeal  allowed  by  law  had  expired  prior  to  the  inscrip- 
tion in  appeal  and  that  the  court  was  without  jurisdiction 
to  entertain  it,  and  could  not  acquire  any  such  jurisdiction 
onsent  of  parties;  and  that  the  order  of  the  Lieutenant- 
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S.  45.  Governor  in  Council  waiving  the  delay  and  consenting  to  the 

appeal  being  heard  was  ultra  vires. 

generally!1  '  Held,  the  provisions  of  articles  1020  and.  1209  C.P.Q., 
limiting  the  time  for  inscription  and  prosecution  of  appeals 
to  the  Court  of  Queen's  Bench,  are  not  conditions  precedent 
to  the  jurisdiction  of  the  court  to  hear  the  appeal  and  they 
may  therefore^  be  waived  by  the  respondent.  Cimon  v.  The 
Queen,  23  Can.  S.C.R.  62,  referred  to.  Compare  Park  Iron 
Gate  Co.  v.  Coates,  L.R.  5  C.P.  634. 

Price  v.  Fraser,  31  Can.  S.C.R.  505. 

Between  the  hearing  of  a  case  and  the  rendering  of  the 
judgment  in  the  trial  court,  the  defendant  died.  His  solicitor 
by  inadvertence  inscribed  the  case  for  revision  in  the  name 
of  the  deceased  defendant.  The  plaintiffs  allowed  a  term  of 
the  Court  of  Review  to  pass  without  noticing  the  irregularity 
of  the  inscription,  but,  when  the  case  was  ripe  for  hearing 
on  the  merits,  gave  notice  of  motion  to  reject  the  inscription. 
The  executors  of  the  deceased  defendant  then  made  a  motion 
for  permission  to  amend  the  inscription  by  substituting  their 
names  es  qualite.  The  Court  of  Review  allowed  the  plaintiffs' 
motion  as  to  costs  only,  permitted  amendment  and  subse- 
quently reversed  the  trial  court  judgment  on  the  merits. 
The  Court  of  King's  Bench  (appeal  side)  reversed  the  judg- 
ment of  the  Court  of  Review  on  the  ground  that  it  had  no 
jurisdiction  to  allow  the  amendment  and  hear  the  case  on  its 
merits  and  that,  consequently,  all  the  orders  and  judgments 
given  were  nullities.  Held,  reversing  the  judgment  appealed 
from  (Q.R.  10  K.B.  511),  the  Chief  Justice  and  Taschereau, 
J.,  dissenting,  that  the  Court  of  Review  had  jurisdiction  to 
allow  the  amendment  and  that,  as  there  had  been  no  abuse 
of  discretion  and  no  parties  prejudiced,  the  Court  of  King's 
Bench  should  not  have  interfered. 

Porter  v.  Pelton,  33  Can.  S.C.R.  449. 

The  Supreme  Court  refused  to  interfere  with  the  dis- 
cretion of  the  court  below  in  refusing  an  amendment  to  the 
statement  of  claim. 

And  vide  infra,  p.  311.   Fontaine  v.  Payctte,  infra,  p.  407. 

46.  No  appeal  shall  lie  to  the  Supreme  Court  from  any  judg- 
ment rendered  in  the  Province  of  Quebec  in  any  action,  suit,  cause, 
matter  or  other  judicial  proceeding  unless  the  matter  in  contro- 
versy,— 
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(a)  involves  the   question  of  the  validity  of  an  Act   of  the y-  46. 
Parliament  of  Canada,  or  of  the  legislature  of  any  of  the  pro-  Quebec 
vinces  of  Canada,  or  of  an  ordinance  or  act  of  any  of  the  councils  Appeals. 
or   legislative  bodies  of   any   of  the   territories    or   districts    of 
Canada;  or 

(b)  relates  to   any  fee  of  office,   duty,   rent,  revenue,   or   any 
sum  of  money  payable  to  His  Majesty,  or  to  any  title  to  lands  or 
tenements,  annual  rents  and  other  matters  or  things  where  rights 
in  future  might  be  bound;  or 

(c)  amounts  to  the  sum  or  value  of  two  thousand  dollars. 

2.  In  the  Province  of  Quebec  whenever  the  right  to  appeal  is 
dependent  upon  the  amount  in  dispute,  such  amount  shall  be 
understood  to  be  that  demanded  and  not  that  recovered,  if  they 
are  different.  U.S.,  c.  135,  s.  29:— 54-55  V.,  c.  25,  s.  3,  56  V.,  c.  29, 
s.  1. 

No  section  of  the  Supreme  &  Exchequer  Courts  Act  has 
caused  more  difficulty  or  called  for  interpretation  by  the 
court  more  frequently  than  this  section,  which  limits  appeals 
in  the  Province  of  Quebec.  The  section  is  hoary  with  age, 
having  its  origin  in  an  Act  passed  by  the  first  Parliament 
of  Lower  Canada  held  at  Quebec  in  1793,  which  provides  for 
appeals  to  His  Majesty  from  the  judgments  of  the  Court  of 
Appeals  which  was  then  being  constituted.  These  provisions 
read  as  follows: — 

:J4  Geo.  III.,  c.  6,  s.  30. 

"And  be  it  further  enacted  by  the  authority  aforesaid  that 
the  judgment  of  the  said  Court  of  Appeals  of  this  province  shall 
be  final  in  all  cases  where  the  matter  in  dispute  shall  not  exceed 
the  sum  or  value  of  five  hundred  pounds  sterling;  but  in  cases 
exceeding  that  sum  or  value,  as  well  as  in  all  cases  where  the 
matter  in  question  shall  relate  to  any  fee  of  office,  duty,  rent, 
revenue,  or  any  sum  or  sums  of  money,  payable  to  His  Majesty, 
titles  to  lands  or  tenements,  annual  rents  or  such  like  matters 
or  things  where  the  rights  in  future  may  be  bound,  an  appeal 
shall  lie  to  His  Majesty  in  his  Privy  Council,  though  the  im- 
mediate sum  or  value  appealed  for  be  less  than  five  hundred 
pounds  sterling." 

This  was  reproduced  in  the  statutes  of  1849  (12  V.,  c.  37, 
s.  19)  :  1860  (C.S.L.C.  c.  77,  s.  52)  ;  1867  (38  V.  c.  11),  the 
first  Code  of  Procedure  as  article  1178  and  now  is  contained 
in  article  68  C.C.P. 

The  original  Supreme  and  Exchequer  Courts  Act  did  not 
contain  this  provision;  it  was  introduced  in  the  amendment 
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S.  46_        of  1879   (42  V.  c.  39,  s.  8).     The  object  of  the  amendment 

Quebec          was'  no   doubt>  to  place  appeals  to  the   Supreme  Court  on 

Appeals.        substantially  the  same  footing  as    appeals    to    the  Judicial 

Committee  of  the  Privy  Council  from  the  Court  of  Queen's 

Bench.     The  present  section  46  reproduces  section  29  of  the 

Revised  Statutes  of  1886,  c.  135,  as  regards  subsections  (a), 

(6)   and  (c),  except  that  (&)   was  amended  by  56  V.  c.  29, 

s.  1,  in  1892,  by  substituting  for  the  words  "such  like  matter 

or  things"  the  words  "other  matters  or  things."     The  effect 

of  this  amendment  will  be  discussed,  infra,  p. 

Notwithstanding  the  generality  of  the  preceding  sections 
conferring  appellate  jurisdiction  upon  the  Supreme  Court 
of  Canada,  no  appeal  lies  from  the  courts  in  the  Province  of 
Quebec  unless  the  case  complies  with  some  one  or  more  of 
the  conditions  required  to  give  a  right  of  appeal  herein  pro- 
vided, subject,  however,  to  the  exceptions  contained  in  sec- 
tion 47,  infra. 

46  (a). 

Constitutional  question  involved. 

Reed  v.  Mousseau,  8  Can.  S.C.R.  408. 

In  this  case  the  Supreme  Court  heard  an  appeal  from 
the  Court  of  Queen's  Bench  (Quebec)  reversing  a  judg- 
ment of  the  Superior  Court  making  absolute  a  rule  nisi  for 
contempt  against  the  prothonotaries  of  the  Superior  Court 
for  the  District  of  Montreal,  for  refusing  to  receive  and  fyle 
an  exhibit  unaccompanied  by  a  stamp  to  the  amount  of  ten 
cents.  The  case  raised  the  question  of  the  constitutionality 
of  43-44  V.  c.  9  (Quebec)  and  the  Attorney-General  for  the 
province  obtained  leave  to  intervene. 

L' Association  Pharmaceutique  v.  Livernois,  30  Can.  S.C.R.  400. 

To  an  action  claiming  $325  as  penalties  for  an  offence 
against  the  Pharmacy  Act  one  plea  was  that  the  Act  was 
ultra  vires.  In  the  courts  below  the  action  was  dismissed  for 
want  of  proof  of  the  alleged  offence.  A  motion  to  quash  an 
appeal  to  the  Supreme  Court  Avas  refused,  the  Court  holding 
that  if  it  should  be  of  the  opinion  that  there  was  error  below 
in  the  judgment  the  respondent  would  still  be  entitled  to  a 
decision  on  his  plea  of  ultra  vires,  and  that  an  appeal  would 
therefore  lie. 
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L'Association  PharmaceutiQue  v.  Livernois,  31  Can.  S.C.R.  43.     S.  46  (a). 

After  the  decision  of  the  Court  in  this  case   (30  Can.  S.  Que^~ 
C.R.  400)  and  when  the  appeal  came  on  to  be  heard  on  the  Appeals, 
merits,  counsel  for  respondent  stated  that  he  abandoned  his  Constitu- 
plea  attacking  the  jurisdiction  of  the  Provincial  Legislature,  tional 
but  the  Court  held  that  the  appellants  could  not  be  deprived  m 
of  their  right  to  appeal  by  such  withdrawal  of  the  plea  of 
ultra  vires. 

Longueuil  Navigation  Co.  v.  City  of  Montreal,  15  Can.  S.C.R.  566. 
Jurisdiction  exercised  in  a  case  where  the  action  was  to 
have  a  bj^-law  of  the  city  of  Montreal  imposing  a  tax  of  $200 
on  each  ferry  boat  employed  by  the  appellant  company 
between  Montreal  and  Longueuil,  set  aside  and  the  Provincial 
Act,  39  V.  c.  52,  under  the  authority  of  which  the  by-law 
was  passed,  declared  unconstitutional  and  ultra  vires. 

46  (b). 

The  decisions  under  this  subsection  naturally  fall  under 
two  main  divisions  according  as  they  deal  with  the  construc- 
tion to  be  placed  on  the  words : 

(I.)  "  relates  to  any  fee  of  office,  duty,  rent,  revenue,  or  any 
sum  of  money  payable  to  His  Majesty,"  or  other  matters  or 
things  where  rights  in  future  might  be  bound. 

(II.)  Title  to  lands  or  tenements,  annual  rents,  and  other 
matters  or  things  where  rights  in  future  might  be  bound. 

It  has  been  held  that  the  words  "where  rights  in  future 
might  be  bound,"  applies  to  each  of  the  subjects  mentioned 
in  Div.  I.  as  well  as  to  the  subject  matter  of  Div.  II., 
to  which  it  appears  at  first  sight  more  immediately 
to  apply.  In  other  words,  it  is  not  every  case  involving 
a  fee  of  office,  duty,  etc.,  that  is  appealable  but  only 
those  in  which  future  rights  are  affected.  In  Bank  of 
Toronto  v.  Les  Cure,  etc.,  12  Can.  S.C.R.  25,  Taschereau,  J., 
said:  "  From  the  Province  of  Quebec  four  classes  of  cases 
only  are  appealable,  1st,  any  case  wherein  the  matter  in 
controversy  amounts  to  the  sum  or  value  of  $2,000;  2nd, 
any  case  wherein  the  matter  in  controversy  involves  the 
question  of  the  validity  of  an  Act  of  Parliament  or  of  any 
of  the  local  legislatures;  3rd,  any  case  wherein  the  matter 
in  controversy  relates  to  any  fee  of  office  or  any  duty  or 
rent  or  revenue  payable  to  His  Majesty,  or  any  sum  of 
money  payable  to  His  Majesty  where  the  rights  in  future 


212 


SUPREME    COURT   ACT. 


S.  46    (b). 

Quebec 
Appeals. 
Future 
rights. 


might  be  bound.  These  last  words  must  be  read  as 
qualifying  all  this  third  class  as  well  as  the  next.  If,  for 
instance,  a  fee  of  office  is  claimed,  but  the  right  to  it  is 
denied  by  the  defendant,  the  case  is  appealable,  but  if  in  an 
action  for  a  fee  of  office  the  defendant  pleads  payment,  the 
case  is  not  appealable  if  under  $2,000 ;  4th,  any  case  wherein 
the  matter  in  controversy  relates  to  any  title  to  lands  or 
tenements  or  title  to  annual  rents  or  such  like  matters  or 
things  where  the  rights  in  future  might  be  bound."  This 
was  followed  in  Gilbert  v.  Oilman,  16  Can.  S.C.R,  189; 
Chagnon  v.  Norman,  16  Can.  S.C.R.  661,  and  Lariviere  v. 
School  Commissioners,  23  Can.  S.C.R.  723. 

The  decision  which  has  most  frequently  been  referred  to 
upon  the  construction  of  the  first  division  is  Odell  v.  Gregory, 
24  S.C.R.  661,  where  Sir  Henry  Strong,  pronouncing  the 
judgment  of  the  court,  referring  to  this  entire  subsection, 
says : — 

"The  first  part  of  the  subsection  relates  to  "appeals  in  the 
case  of  claims  by  the  Crown." 

In  the  earlier  case,  Bank  of  Toronto  v.  Le  Cure,  etc.,  12 
Can.  S.C.R.  at  p.  31,  Fournier,  J.,  speaking  of  the  word 
"duty"  says: 

"Cette  expression  ne  peut  s'appliquer  qu'a  droits  diis  a 
Sa  Majeste." 

Jurisdiction  was  exercised  under  this  clause  in  Darling 
v.  Ryan,  Cout,  Dig.  57,  the  case  arising  under  the  Customs 
Act;  but  in  Chagnon  v.  Normand,  16  Can.  S.C.R.  661,  it  was 
held  not  to  apply. 

Chagnon  v.  Normand,  16  Can.  S.C.R.  661. 

In  an  action  in  the  Province  of  Quebec  to  recover  penalties 
for  bribery  against  a  person  who  was  not  a  candidate,  the 
defendant  was  condemned  to  pay  $400.  Held,  that  even  if 
the  effect  of  the  judgment  was  to  disqualify  him  from  hold- 
ing office  under  the  Crown,  it  was  not  a  matter  relating  to  a 
fee  of  office  within  this  section,  in  which  an  appeal  to  the 
Supreme  Court  would  lie. 

Darling  v.  Ryan,  Cout.  Dig.  57. 

Motion  to  quash  appeal  from  the  Court  of  Queen's  Bench 
(Que.)  on  ground  that  the  amount  involved  ($222.80)  was 
below  $2,000  and  that  the  case  did  not  come  within  any  of  the 
exceptions  provided  for  in  42  V.  c.  39,  s.  8.  Two  actions  (com- 
bined at  trial)  which  constituted  the  case  in  appeal,  were 
brought  by  D.,  an  importer  of  crockery,  against  the  col- 
lector of  customs  at  Montreal  for  the  recovery  of  difference 
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between   20    and  30    per   cent,    ad  valorem    duty  on   value   of   im-  S.  46  (b). 

portations    of    "printed    ware."      The    tariff   Act   of    1879,    42    V.       

c.  15,  Sch.  A.,  imposed  30  per  cent,  ad  valorem  duty  on  "earthen- Quebec 
ware,  white  granite  or  iron  stoneware,  a  'C.C.'  or  cream-coloured  Appeals, 
ware,"    the    only    enumerated   class    under   which    the   goods    in  Quo 
question  could  come.       At  the  end  of  the  schedule  all  unenumer-  Warranto. 
ated  goods  and  goods  not  declared  free  were  subjected  to  a  duty 
of  20    per   cent.     The   collector   insisted    upon    duty   being    paid 
by  appellant  under  the  class  enumerated  as  above.     D.   claimed 
that  they  should   not  be  classified,   but  came  under   the  unenu- 
merated    class   and    should   only    pay   20    per    cent.,    paid    the    30 
per    cent.,    and    brought    the    action    to    recover    the    difference. 
The    importations    in    question    were    in   spring    and    summer    of 

1883.  Judgment  was  given    (Jan.,   1884)    In  favour  of  defend- 
ant and   the   Queen's  Bench   dismissed  an  appeal   in   May,    1885. 
Tn   1884    (47   V.   c.    30,   s.   2,  schedule)    Parliament  amended   the 
Tariff    Act    as    to   earthenware    as   follows:       "Earthenware,    de- 
corated, printed  or  spanged,  and  all  earthenware  not  elsewhere 
specified,   30   per  cent,   ad  valorem,"   thus  distinctly  covering  D.'s 
description    of   his  own    importations  and    declaring    such    goods 
subject   to    30    per   cent.,    and   making   it  relate   back  to    March, 

1884.  Counsel    contended    that    if    before  the    Act   of    1884    the 
matter  in  question  was  a  proper  subject  of  appeal,  42  V.  c.   39, 
s.   8,  by  reason  of  its  relation  to  a   duty  or  revenue  payable  to 
the    Crown    in    respect    of    which    the    decision    appealed    from 
might   affect   appellant's    future   rights,    it   ceased    to  be   such   a 
case  by  virtue  of  the  Act   of  1884,   because  that  amending  Act 
declared   distinctly  that   from.  March,   1884,   and   for  the   future, 
the  particular  class   of   goods  in   question  was  to   be   subject   to 
a    30    per    cent,    duty,    and    that,    therefore,    appellant's    future 
rights    could    not    be    affected.      Held,   1.   That    there   might    have 
been  importations  of  the  same  class  of  goods  by  D.   subsequent 
to   those   in    question  in   the  appeal   and   before   the   amendment 
of   1884   effected  a  change,   in  respect  of  which   the   decision  in 
the    present   cases    would    bind    appellant,    and    that,    therefore, 
the   case   in    that   respect   at    least  would    still  come   within   the 
meaning  of  42  Viet.  c.   39,  s.   8,  that  is  to  say,  being  in  respect, 
of   a   duty   payable   to   the   Crown,  the   decision  of   which   might 
affect    the   then    future  rights   of   the    appellant.      2.  That    there 
might   be    a    dispute  still    as  to    whether    the    amending    Act   of 
1884    expressly    covered    the    same    class   of    goods   as    were    In 
question    in    this    case,    in   order    to   decide    which    the    evidence 
and   merits  would  require  to  be  discussed,  and   that  this  should 
not  be  discussed  on  a   motion  to   quash.      3.  That   if  the   appel- 
lant had  a  right  to  appeal,  such  right  could  only  be  taken  away 
by    oxpress    and   clear    words,   and    there    was    nothing    to    shew 
that    such    right    was    taken   away.      Motion    refused    with    $25 
costs. 

Quo  Warranto. 

Walsh  v.  Heffernan,  14  Can.  S.C.R.  738. 

This  was  a  petition  to  the  Superior  Court,  District  of  Mont- 
real, of   Matthew  Walsh,   who  iclaimed    that   he   was   a   member 
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S.  46  (b).      of  the  St.  Bridget  Total  Abstinence  and  Benefit  Society,  a  body 
politic  duly  incorporated,  having  its  principal  office  in  the  City 
Quebec  of   Montreal;    that    he    had    been    elected    vice-president   of    the 

Appeals.         society  by  the  majority  of  duly  qualified  votes,  but  that  against 
Quo  his  protest  certain  votes  had  been  received  at  an  election,  where- 

Warranto.  by  the  defendant  had  been  declared  elected  first  vice-president 
in  place  of  the  petitioner,  and  that  thereby  he  'had  been  unduly 
deprived  of  his  office  of  vice-president  of  the  society,  and 
concluded  by  asking  that  a  writ  issue  calling  upon  the  defend- 
ant to  establish  the  authority  by  virtue  of  which  he  occupied 
the  position  of  vice-president  of  the  said  society,  and  to  have  it 
declared  that  the  defendant  (had  no  right  to  exercise  the  office 
and  that  he  should  be  excluded  therefrom. 

The  petition  was  dated  17th  January,  1885.  The  proceed- 
ings were  taken  under  section  1016  of  the  old  Code  which  pro- 
vided that  a  complaint  alleging  that  a  person  unlawfully 
usurps  an  office  should  be  brought  before  the  Superior  Court 
or  a  judge  thereof,  who  might  order  the  defendant  to  be  ousted 
from  his  office  and  condemned  to  pay  a  fine,  or  dismiss  the 
complaint  with  costs  and  contained  no  provision  that  the  judg- 
ment of  the  Superior  Court  should  be  final  and  conclusive. 

In  this  case  the  petition  was  presented  to  Mr.  Justice  Caron, 
of  the  Superior  Court,  who  ordered  that  a  writ  should  issue 
returnable  on  a  day  therein  fixed. 

The  Superior  Court  dismissed  the  petition,  but  this  judg- 
ment was  set  aside  by  the  Court  of  Review.  On  appeal  to  the 
Court  of  Queen's  Bench  the  judgment  in  review  was  set  aside 
and  the  judgment  of  the  Superior  Court  reinstated.  The! 
petitioner  thereupon  appealed  to  the  Supreme  Court  of  Canada, 
but  the  respondent  having  moved  to  quash  for  want  of  juris- 
diction, his  motion  was  allowed. 

In  the  report  of  this  decision  (14  Can.  S.C.R.  738)  it  is 
said  that  the  "appeal  was  quashed  on  motion  for  want  of 
jurisdiction,  the  proceedings  being  by,  quo  warrant o  as  to 
which  there  is  no  appeal  by  the  statute."  If  by  this  is 
meant  that  there  is  no  appeal  to  the  Supreme  Court  in  cases 
of  quo  warranto,  this  decision  is  not  an  authority  for  so 
broad  a  proposition.  All  that  the  decision  holds  is  that  there 
is  no  appeal  from  the  Court  of  Queen's  Bench  in  the  Pro- 
vince of  Quebec  in  quo  warranto  proceedings. 

Larin  v.  Lapointe,  42  Can.  S.C.R.  521. 

Mr.  Justice  Anglin,  in  this  case  said: 

"The  action  of  the  appellant  was  not,  in  my  opinion, 
primarily  or  principally  in  the  nature  of  a  proceeding  in 
quo  warranto.  He  primarily  and  principally  sought  to  com- 
pel the  reimbursement  by  the  respondents,  the  seven  mem- 
bers of  the  finance  committee  of  the  municipal  council,  to 
the  City  of  Montreal,  of  the  sum  of  $3,809.40,  the  expenditure 
of  which  he  claims  they  illegally  authorized;  and,  incident- 
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ally,  to  have  them  disqualified.     He  also  sought  to  have  them  s-  46  (b)- 
subjected  to  a  money  penally.     His  action  was  brought  to  Que^T 
enforce   against   the   defendants   the    special    remedies    and  Appeals. 
penalties  provided  by  article  338  of  the  charter  of  the  City  Fee  of 
of  Montreal  in  case  of  such  misconduct  in  office  as  he  charges  office, 
against  the  defendants.     He  has  added,  improperly,  I  think, 
a  claim  that  the  defendants  be  condemned  to  pay  a  sum  not 
exceeding  $400  each  to  the  Crown,  by  way  of  penalty. 

"I  agree  in  the  view  that  the  provision  which  excludes 
the  right  of  appeal  in  ordinary  cases  of  quo  warranto  beyond 
the  Court  of  Review,  does  not  apply  to  this  case;  and  that 
the  Court  of  King's  Bench  therefore  had  the  jurisdiction 
which  it  assumed  to  exercise." 

Decisions  after  amendment  of  56  V.  c.  29,  s.  1,  by  which  the 
words  "such  like  matters  or  things"  were  changed  to  "other 
matters  or  things." 

Lariviere  v.  Three  Rivers,  23  Can.  S.C.R.  723. 

A  school  mistress  by  her  action  claimed  $1,243  as  fees 
due  to  her  collected  by  the  School  Commissioners  of  Three 
Rivers.  The  action  was  dismissed  in  the  court  below.  An 
application  to  allow  security  in  the  Supreme  Court,  refused 
by  the  Registrar,  on  appeal  to  the  Court  was  affirmed,  the 
Court  holding  that  the  position  of  school-mistress  was  not 
an  office  within  the  meaning  of  this  section,  and  that  the 
words  "where  rights  in  future  might  be  bound"  in  sub- 
section (Z>)  section  29,  govern  the  preceding  words  "fee  of 
office,  etc.,"  affirming  Chagnon  v.  Normand,  16  Can.  S.C.R. 
661,  and  Gilbert  v.  Oilman,  16  Can.  S.C.R.  189. 

Grimsby  Park  Co.  v.  Irving,  41  Can.  S.C.R.  35. 

Under  a  by-law  of  the  defendant  company  every  person 
desiring  to  enter  the  park  was  required  to  pay  a  fee  for 
admission.  An  action  was  brought  for  a  declaration  as  to 
the  right  of  the  company  to  exact  payment  of  such  fee  from 
the  lessee  of  land  in  the  park. 

It  was  held  that  the  matter  did  not  relate  to  the  taking 
of  a  "  customary  or  other  duty  or  fee ' '  nor  to  * '  a  like  demand 
of  a  general  or  public  nature  affecting  future  rights"  under 
subsection  (d)  of  sec.  48  R.S.C.  (1906),  nor  was  ''the  title 
to  real  estate  or  some  interest  therein"  in  question  under 
ss.  (a).  There  was  therefore,  no  appeal  to  the  Supreme  Court 
of  Canada  from  the  judgment  of  the  Court  of  Appeal  in 
such  action  (16  Ont.  L.R.  386). 
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Hamilton  v.  Hamilton  Distillery  Co.,  &cv  38  Can.  S.C.R.  239. 

A  by-law  providing  for  special  water  rate  from  certain 
industries  does  not  bring  in  question  "tBe  taking  of  an 
annual  or  other  rent,  customary  or  other  duty  or  fee"  under 
s.  1  (d)  of  the  Act,  (R.S.  1906,  c.  149,  s.  48  (d). 

46  (b). 

II.  "  Title  to  lands  or  tenements,  annual  rents  and  other  mat- 
ters or  things  where  rights  in  future  might  be  bound." 

In  considering  this  subdivision  of  subsection  (6)  the  deci- 
sions of  the  Supreme  Court  group  themselves  into  two 
classes : 

First,  cases  which  obviously  involve  title  to  lands  or  tene- 
ments. 

Second,  analogous  cases  where  it  was  contended  the  words 
' '  other  matters  or  things  where  rights  in  future  might  be  bound  ' ' 
applied. 

Titles  to  lands  or  tenements. 

The  statute  of  34  Geo.  III.,  c.  6,  set  out  supra,  p.  209,  is 
reproduced  in  precisely  the  same  language  in  C.S.L.C.,  c.  77, 
s.  52  (1860),  and  the  French  version  accords  with  that  of 
the  old  statute. 

In  the  first  Code  of  1867  we  have  a  change,  and  the 
clause  providing  for  an  appeal  when  title  to  lands  it 
involved  reads : — 

"Lorsqu'ti  s'agit  de  droits  immobiliers,  rentes  annucl- 
les,  etc.,  etc." 

Strange  to  say,  the  words  " title  to  lands"  are  given  as 
the  equivalent  of  these  words  in  the  English  version  of  the 
Code,  treating  "droits  immobiliers"  as  sj^nonymous  with 
"tit re  de  terres,"  and  in  the  Code  as  in  force  to-day  in  Que- 
bec the  words  "title  to  lands"  has  in  the  French  version 
the  words  "droits  immobiliers"  as  its  equivalent.  That  they 
a,re  by  no  means  synonymous  has  been  held  by  the  Supreme 
Court  in  the  case  of  Wineberg  v.  Hampson,  infra,  p.  224. 

In  giving  judgment  the  Court  said: — 

"That  appellant  in  order  to  sustain  his  appeal  contended 
that  a  question  of  'real  rights'  arose  in  this  suit.  I  cannot 
find  such  an  expression  in  the  Supreme  Court  Act."  But 
see  Chamberland  v.  Fortier,  infra,  p.  225;  McGoey  v.  Learn j/t 
infra,  p.  230. 
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In  the  Province  of  Quebec  there  are  two  classes  of  actions  s-  46  00- 
dealing  with  rights  and  interest  in  real  or  immoveable  pro-  Quebec" 
perty.     A  pctitonj  action  is  one  brought  expressly  to  deter- Appeals, 
mine  the  title  of  the  plaintiff  to  real  property  as  distinguished  Title  to 
from  a  possessory  action,  where  the  right  of  possession  and  lands, 
not  the  mere  right  of  property  is  in  controversy. —  (Bouvier's 
Law   Dictionary).     No   question  arises  as    to    the    right  of 
appeal  in  actions  of  the  first  class,    but    difficult    questions 
occasionally  come  before  the  court  with  respect  to  possessory 
actions. 

Petit  or  y  Actions. 

Attorney-General  v.  Scott,  34  Can.  S.C.R.  282. 

An  action  au  petit  oire  was  brought  by  the  City  of  Hull 
against  the  respondents  claiming  certain  real  property  which 
the  Government  of  Quebec  had  sold  to  the  city  for  the  sum 
of  $1,000.  The  Attorney-General  of  Quebec  was  permitted 
to  intervene  and  take  up  the  fait  et  cause  of  the  plaintiffs. 
Hi  I<1,  that  an  appeal  would  lie  notwithstanding  that  the  lia- 
bility of  the  intervenant  might  merely  be  for  the  return  of 
the  $1,000  as  the  sole  point  in  issue  was  the  title  to  the  lands 
in  question. 

Possessory  Actions. 

A  possessory  action  is  thus  defined  in  the  Code  of  Civil 
Procedure,  art.  1064. 

"The  possessor  of  any  immoveable  or  real  right,  other 
than  a  farmer  on  shares,  or  a  holder  by  sufferance  who  is  dis- 
turbed in  his  possession,  may  bring  an  action  in  disturbance 
against  the  person  who  prevents  his  enjoyment  in  order  to 
put  an  end  to  the  disturbance  and  be  maintained  in  his  pos- 

ion." 

In  Delisle  v.  Arcand,  36  Can.  S.C.R.  23,  where  the 
action  was  brought  au  possessoire  to  eject  the  defendant 
i'rorn  the  possession  of  a  portion  of  a  lot  of  land,  of  which 
tin-  plaintiff  alleged  that  he  was  owner  a  tit  re  de  propric- 
.  and  for  the  demolition  of  a  wall  constructed  thereon 
l»y  the  defendant,  and  for  $500  damages,  in  giving  judg- 
ment upon  a  motion  to  quash  the  court  said : 

"This  is  a  motion  to  quash  an  appeal  from  a  judgment 
rendered  in  a  possessory  action.  Our  uniform  jurisprudence 
has  been  to  entertain  such  an  appeal  in  numerous  cases,  and 
seldom,  if  ever,  has  our  jurisdiction  been  questioned.  The 
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reason  is  that  possessory  actions  always  involve  in  a  secondary 
manner  the  title  to  lands,  for  the  plaintiff  must  possess  animo 
domini,  a  litre  de  proprietaire  and  the  defendant  may  plead,  as 
the  respondent  did  in  this  instance,  that  he  is  not  such  a 
proprietor." 

The  following  appeals  in  possessory  actions  were  heard 
and  determined  by  the  court: 

Tanguay  v.  Canadian  Electric  Co.,  40  Can.  S.C.R.  1. 

An  action  was  brought  to  obtain  a  declaration  of  the 
plaintiffs'  rights  in  the  bank  and  bed  of  a  river,  alleging 
that  the  defendants  had  disturbed  them  in  their  rights  by 
constructing  works  thereon,  and  asking  for  demolition.  No 
question  of  jurisdiction  was  raised. 

King's  Asbestos  v.  Thetford,  41  Can.  S.C.R.  585. 

This  was  a  possessory  action  in  which  the  defendant 
pleaded  counter-possession  by  virtue  of  proceedings  taken  to 
expropriate  the  strip  of  land  in  dispute  for  a  public  high- 
way. The  plaintiffs'  title  and  possession  were  admitted,  arid 
the  only  question  between  tHe  parties  was  with  respect  to 
the  validity  of  the  expropriation  proceedings.  No  question 
of  jurisdiction  was  raised. 

Blachford  v.  McBain,  19  Can.  S.C.R.  42. 

In  this  case  the  plaintiff  had  leased  certain  lands  to  tne 
defendant  for  one  year  from  1st  May,  1888,  at  a  rental  of  $138, 
but  refused  to  deliver  up  possession  to  the  landlord  at  the 
expiration  of  the  term,  alleging  a  title  in  herself  by  virtue  of  a 
verbal  agreement  for  sale  between  plaintiff  and  one  M.  and  a 
further  agreement  between  M.  and  the  defendant.  The  plain- 
tiff brought  an  action  of  ejectment  in  the  Circuit  Court.  This 
action  of  the  plaintiff  was  dismissed  by  the  Circuit  Court  upon 
exception  to  the  form  inasmuch  as  the  writ  and  declaration 
did  not  disclose  or  state  the  occupation  or  quality  of  the 
plaintiff  as  required  on  pain  of  nullity,  reserving  the  right  to 
plaintiff  to  bring  another  action  for  the  same  cause. 

Article  887  of  the  Code  of  Civil  Procedure  provides  that 
actions  arising  from  the  relation  of  lessor  and  lessee  are  insti- 
tuted either  in  the  Superior  Court  or  the  Circuit  Court  accord- 
ing to  the  value  or  the  amount  of  the  rent  or  the  amount  of 
the  damages,  and  article  1105  provides  that  the  Circuit  Court 
has  jurisdiction  in  cases  between  lessors  and  lessees,  whenever 
the  rent  or  the  annual  value  or  the  amount  of  the  damages 
claimed  does  not  exceed  $200. 

The  plaintiff  then  instituted  his  action  In  the  Superior 
Court  asking  that  the  lease  should  be  declared  to  have  termin- 
ated and  appellant  ordered  to  give  him  possession,  and  be 
condemned  to  pay  $46  rent,  and  the  judge  of  first  instance 


SUPREME    COURT    ACT.   ,  219 

dismissed    the   action    holding   that   the   Superior   Court   had    no  S.  46   (b). 

jurisdiction   but   only      the     Circuit      Court    as    the    action  was       

brought  to  resiliate  or  rescind  the  lease.       The  Court  of  Review  Quebec 
reversed  this  judgment  holding  that  the  action  was  brought  to  Appeals, 
obtain   possession    of    the    immoveable    and    not    to    resiliate    the  Title  to 
lease    and    consequently   there    was    jurisdiction.     The   Court   of  lands. 
Queen's    Bench    reversed    the    Court    of    Review   and    re-instated 
the  judgment   of  court   of     first     instance.        On  appeal   to   the 
Supreme  Court  it  was  held  that  the  Question  of  the  jurisdiction 
of    the    Supreme   Court   did   not   depend    in    any    way    upon    the 
articles  of  the  Code,  but  solely  upon  sections  24,  28  and  29  of 
the   Supreme    Court  Act,  and   that  bv   the   pleadings   the   matter 
In  controversy  clearly  related  to   title  to  lands  and   that  rights 
in    future    would    be    bound.     Strong,   J.,   dissenting. 

The  plaintiff  then  instituted  a  new  action  in  the  Superior 
Court  whic;b  was  dismissed  by  the  trial  judge  on  the  ground 
that  the  jurisdiction  was  solely  in  the  Circuit  Court.  This 
was  reversed  by  the  Court  of  Review,  but  re-instated  by  the 
Court  of  Queen's  Bench.  The  plaintiff's  claim  in  the  Supreme 
Court  is  stated  by  Mr.  Justice  Taschereau  in  this  case,  reported 
in  20  Can.  S.C.R.  269,  at  p.  272,  as  follows:  — 

"L' action  de  Fappelant  est  pour  obtenir  la  possession  d'un  cer- 
tain immeuble  par  lui  lone  a  raison  de  $138.00  par  an  a  1'intimee, 
qui  en  retient  la  possession  illegalement,  malgre  que  le  bail  soit 
expire.  II  y  joint  une  demande  pour  $46.00  valeur  d'apres  le  bail 
meme,  de  cette  occupation  illegale,  et  une  saisiegagerie." 

Delorme  v.  Cusson,  28  Can.  S.C.R.  66. 

An  action  to  revendicate  a  strip  of  land  upon  which  an 
encroachment  was  admitted  to  have  taken  place  by  the  erec- 
tion of  a  building  extending  beyond  the  boundary  line,  and 
for  the  demolition  and  removal  of  the  walls  and  the  eviction 
of  the  defendant,  involves  questions  relating  to  a  title  to 
land,  independently  of  the  controversy  as  to  bare  owner- 
ship, and  is  appealable  to  the  Supreme  Court  of  Canada  under 
the  provisions  of  the  Supreme  and  Exchequer  Courts  Act. 

In  this  case  the  defendant  (appellant)  in  good  faith  when 
erecting  a  valuable  building  upon  his  own  land,  through  the 
mutual  mistake  of  both  himself  and  his  neighbour,  caused  his 
wall  to  encroach  slightly  upon  the  latter 's  land.  A  motion 
to  quash  an  appeal  to  the  Supreme  Court  on  the  ground  that 
the  action  was  possessory  in  its  nature  and  did  not  involve 
any  question  of  title  to  lands  was  dismissed,  the  Court  sav- 
in-:: ':  \oiis  n'hesitons  pas  a  decider  qu'il  s'agit  ici  du  titre 
a  un  terrain  independammant  du  titre  a  la  nue  propriete, 
<liii  n'est  pas  conteste." 

Chicoutimi  Puly  Co.  v.  Price,  39  Can.  S.C.R.  81. 

P.  brought  an  action  an  posftrssoire  against  the  company  for 
interference  with  his  rights  in  a  stream,  for  damages  and  for 
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S.  46   (b).     an    injunction    against   the   commission    or    continuance    of    the 
acts    complained    of.        On      service     of      process,    the    company 
Quebec  ceased    these  acts,    admitted   the   rights   and    title  of   P.,  alleged 

Appeals.  that  they  had  so  acted  in  the  belief  that  a  verbal  agreement 
Title  to  made  with  P.  some  years  previously  gave  them  permission  to 
lands.  do  so,  that  this  license  had  never  been  cancelled  but  was  re- 

newed from  year  to  year  and  that,  although  the  privilege  had 
not  been  exercised  by  them  during  the  two  years  immediately 
preceding  the  alleged  trespass  in  1904,  it  was  then  still  sub- 
sisting and  in  force,  and  tendered  $40  in  compensation  for  any 
damage  caused  by  their  interference  with  P.  'a  rights. 

It  was  held,  reversing  the  judgment  appealed  from,  Davies 
and  Idington,  JJ.,  dissenting,  that,  as  there  had  been  no  lormal 
cancellation  of  the  verbal  agreement  or  withdrawal  of  the 
license  thereby  given,  it  had  to  be  regarded,  notwithstanding 
non  user,  as  having  been  tacitly  renewed,  that  it  was  still  In 
force  in  1904,  at  the  time  of  the  acts  complained  of  and  that 
1J.  could  not  recover  In  the  action  as  instituted.  The  Chief 
Justice,  on  his  view  of  the  evidence,  dissented  from  the  opinion 
that  the  agreement  had  been  tacitly  renewed  for  the  year  1904. 
Per  Davies  and  Idington,  JJ.  (dissenting).  As  the  appeal 
involved  merely  a  question  as  to  costs,  it  should  not  be  enter- 
tained. 

Although  the  granting  of  an  order  for  Injunction,  unfler 
article  957  of  the  Code  of  Civil  Procedure  of  Quebec  is  an  act 
dependent  on  the  exercise  of  judicial  discretion,  the  Supreme 
Court  of  Canada,  on  an  appeal,  reversed  the  order  on  the 
ground  that  it  had  been  improperly  made  upon  evidence  which 
showed  that  the  plaintiff  could,  otherwise,  have  obtained  such 
rull  and  complete  remedy  as  he  was  entitled  to  under  the 
circumstances  of  the  case.  Davies  and  Idington,  JJ.,  dis- 
senting, were  of  opinion  that  the  order  had  been  properly 
granted. 

A  possessory  action  will  not  lie  in  a  case  where  the  trouble 
de  possession  did  not  occur  in  consequence  of  the  exercise  of  an 
adverse  claim  of  right  or  title  to  the  lands  in  question,  and  is 
not  of  a  permanent  or  recurrent  nature.  Davies  and  Iding- 
ton, JJ.,  dissenting,  were  of  opinion  that,  under  the  circum- 
stances of  the  case,  a  possessory  action  would  lie. 
The  judgment  below  was  reversed. 

Exceptions : — 

Frechette  v.   Simmoneau,   31   Can.   S.C.R.  12. 

In  an  action  by  the  lessee  of  lands  leased  for  four  years 
and  nine  months  at  a  rental  of  $250  per  annum,  to  have  the 
lease  cancelled  as  being  simulated,  as  he  was  at  the  time  of 
the  lease  owner  of  the  property,  the  appeal  was  quashed  on 
the  ground  that  this  was  not  a  case  of  title  to  lands  or  other 
matters  or  things  where  rights  ifc  future  might  be  bound. 

An  earlier  case,  very  similar  in  its  character,  (Klock  v. 
Chamberlain,  15  S.C.R.  325)  was  not  cited.  The  Supreme 
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Court  in  this  case  affirmed  a  judgment  in  which    a   sale    of  s-  46   (*>)• 
real  estate  was  set  aside  as  a  contravention  of  art.  1301  C.C.,  Que~j^T 
where  the  sale  was  by  a  wife,  duly  separated  as  to  property  Appeals, 
from  her  husband,  to  her  husband's  creditors,  it  being  shown  Title  to 
that  the  sale  was  only  intended  to  operate  as  a  security  for  lands, 
the  payment  of  the  husband's  debts. 

Carrier  v.  Sirois,  36  Can.  S.C.R.  221. 

In  an  action  for  the  price  of  real  estate  sold  for  war- 
ranty a  plea  alleging  troubles  and  fear  of  eviction  under  a 
prior  hypothec  to  secure  rent  charges  on  the  land  does  not 
raise  questions  affecting  the  title  nor  involving  future  rights 
so  far  as  to  give  the  Supreme  Court  of  Canada  Jurisdiction 
to  entertain  an  appeal. 

Cully  v.  Ferdais,  30  Can.  S.C.R.  330. 

The  respondent,  in  execution  of  a  judgment  of  the  Super- 
ior Court  in  an  action  of  Macdonald  v.  Ferdais,  issued  a 
writ  of  possession  ordering  the  sheriff  to  put  him  in  posses- 
sion of  a  road  described  in  the  judgment.  The  appellant 
filed  an  opposition  to  the  writ  of  execution  alleging  that  he 
had  delivered  to  the  respondent  a  right  of  way  over  his  land 
though  not  the  one  described  in  the  judgment,  and  this  had 
been  accepted  by  the  respondent  as  a  due  compliance  with 
the  judgment.  The  opposition  was  maintained  by  the  Super- 
ior Court,  but  set  aside  by  the  Court  of  Queen's  Bench.  An 
appeal  to  the  Supreme  Court  was  quashed,  the  Court  holding 
that  this  was  merely  a  contestation  upon  the  execution  of  a 
judgment  and  no  rights  relating  to  land  were  in  controversy. 
Held,  further,  that  the  case  was  not  free  from  doubt;  that 
the  right  to  appeal  was  not  clear,  and  the  Court  would  not 
assume  jurisdiction  in  a  doubtful  case. 

Davis  v.  Roy,  33  Can.  S.C.R.  345. 

In  a  possessory  action  claiming  $200  damages,  the  defend- 
ant (appellant)  admitted  plaintiff's  title,  but  claimed  to 
retain  possession  as  tenant.  The  trial  judge  dismissed  the 
possessory  conclusions,  but  gave  judgment  for  $200  rent  of 
the  premises  in  question.  An  appeal  to  the  Supreme  Court 
was  quashed,  as  nothing  was  in  question  but  a  personal  con- 
demnation to  pay  $200. 

Hull  City  v.  Scott,  34  Can.  S.C.R.  617. 

Where,  in  an  action  au  petitoire  and  en  homage,  the 
question  as  to  title  has  been  finally  settled,  a  subsequent  order 
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defining  the  manner  in  which  the  boundary  line  between 
the  respective  properties  shall  be  established  is  not  appeal- 
able to  the  Supreme  Court  of  Canada.  Cully  v.  Ferdais,  30 
Can.  S.C.R.  330,  followed. 

Brompton  Pulp  and  Paper  Co.  v.  Bureau. 

The  plaintiff  claimed  $300  (the  amount  awarded  by 
arbitrators)  for  damages  in  consequence  of  the  defendants' 
dam  flooding  his  lands;  he  also  asked  for  the  demolition  of 
the  dam  and  an  order  restraining  the  defendants  from 
thereby  causing  further  injury  to  his  lands.  By  the  judg- 
ment appealed  from  the  award  was  declared  irregular,  but 
damages,  once  for  all,  were  assessed  in  favour  of  the  plain- 
tiff for  $225,  recourse  being  reserved  to  him  in  respect  of 
any  further  right  of  action  he  might  have  for  the  demolition 
of  the  dam,  etc.  On  an  appeal  being  taken  by  the  defend- 
ants' the  plaintiff  did  not  move  to  quash  as  provided  by 
Supreme  Court  Rule  No.  4,  but  took  objection,  in  his  fac- 
tum,  to  the  jurisdiction  of  the  Supreme  Court  of  Canada  to 
entertain  the  appeal  and,  when  the  appeal  came  on  for  hear- 
ing on  the  merits,  he  took  the  same  objection  orally. 

Held,  that  the  only  issue  on  the  appeal  was  in  respect  of 
damages  assessed  at  an  amount  below  that  limited  for  appeals 
from  the  Province  of  Quebec.  The  appeal  was,  consequently, 
quashed,  but  without  costs,  as  the  objection  to  the  jurisdic- 
tion of  the  court  had  not  been  taken  by  motion  as  provided 
by  the  Rules  of  Practice.  Price  Brothers  &  Co.  v.  Tanguay, 

(42  Can.  S.C.R.  133)  followed. 

Vide  La  Compagnie  d'Aqucduc  de    la    Jeune    Lorette  v. 

Verrett,  42  Can.  S.C.R.  156,  infra,  p.  234. 

Actio  Pauliana. 

Lamothe  v.  Daveluy,  41  Can.  S.C.R.  80. 

Held,  in  the  Province  of  Quebec,  the  Actio  Pauliana, 
though  brought  to  set  aside  a  contract  for  sale  of  an  immove- 
able,  is  a  personal  action  and  does  not  relate  to  title  to  lands 
so  as  to  give  a  right  of  appeal  to  the  Supreme  Court. 

Flatt  v.  Ferland,  21  Can.  S.C.R.  32. 

Appeal  from  a  decision  of  the  Court  of  Queen's  Bench 
for  Lower  Canada  (appeal  side). 

In  December,  1889,  F.  F.  Ferland,  a  trader,  sold  to 
Gauthier,  one  of  the  respondents,  certain  real  estate  in  Mon- 
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tival,   which   was   mortgaged   for   $7,000,   or   $8,000,   with   a  S.  46  (b). 
right  of  rcmtrt  for  one  year.  Quebec 

In  January,  1890,  F.  F.  Ferland  made  an  assignment,  and  Appeals. 
Ira  Flatt,  ct  al.  creditors  of  Ferland  in  the  sum  of  $1,880,  Title  to 
brought  an  action  against  Gauthier  to  have  the  deed  of  sale  lands. 
of  the  property  which  was  valued  at  over  $11,000  set  aside 
as  made  in  fraud  of  his  creditors.     G.  pleaded  that  he  was 
willing  to  return  the  property  upon  payment  of  the  sum  of 
$1,000  which  he  had  advanced  to  F.,  and  the  courts  below 
dismissed    F.   ct   al.'s  action.       An   appeal  to  the   Supreme 
Court  of  Canada: — 

Held,  that  as  the  appellants'  claim  was  under  $2,000  and 
they  did  not  represent  Ferland 's  creditors,  the  amount  in 
controversy  was  insufficient  to  make  the  case  appealable. 

N>  /Vl/H'/'.s'.    <  tf. 

Difficulties,  however,  in  determining  the  jurisdiction  fre- 
quently arise  under  three  classes  of  possessory  actions,  in- 
volving, servitudes,  homage,  and  toll  roads  and  bridges. 
Where  jurisdiction  is  exercised  by  the  Supreme  Court  in 
these  three  classes  of  cases,  it  is  on  the  ground  that  they  fall 
within  the  words  "other  matters  or  things  where  rights  in 
future  might  be  bound."  Construed  to  mean  "  matters  and 
things"  ejnsdem  generis  with  "title  to  lands  or  tenements" 
on  the  ordinary  rule  of  construction  "noscitur  a  sociis." 
(Odell  v.  Gregory,  24  Can.  S.C.R.  at  p.  663). 

Servitudes  are  defined  in  arts.  499  and  500  of  tne  Civil 
Code  as  follows: 

"499.  A  real  servitude  is  a  charge  imposed  on  one  real 
estate  for  the  benefit  of  another  belonging  to  a  different  pro- 
prietor." 

"500.  It  arises  either  from  the  natural  position  of  the 
property  or  from  the  law,  or  it  is  established  by  the  act  of 
man." 

They  include,  therefore, 

(a)  cases  where  lands  on  a  lower  level  are  subject  to 
receive  waters  flowing  from  a  higher  level; 

(6)  division  walls  and  ditches  between  adjoining  pro- 
perties; and 

(c)  rights  of  way,  etc. 

Wheeler  v.  Black,  14  Can.  S.C.R.  242. 

In  1843,  B.  et  al  (the  plaintiffs)  by  deed  obtained  the 
right  of  draining  their  property  by  passing  a  drain  through 
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S.  46  (b).  an  alley  left  open  between  two  houses  on  another  lot  in  the 
town  of  St.  Johns.  In  1880,  W.  et  al  (defendants)  built  a 
barn  covering  the  alley  under  which  the  drain  was  constructed 
and  used  it  to  store  hay,  etc.,  the  flooring  being  loose  and 
the  barn  resting  on  wooden  posts.  In  1881  the  drain  need- 
ing repairs,  the  plaintiffs  brought  an  action  confessoria 
against  defendants  as  proprietors  of  the  servant  land,  pray- 
ing that  they  (plaintiffs)  may  be  declared  to  have  a  right  to 
the  servitude  constituted  by  the  deed  of  1843,  and  that  the 
defendants  be  ordered  to  demolish  such  a  portion  of  the  barn 
as  diminished  the  use  of  the  drain,  and  rendered  its  exer- 
cise more  inconvenient,  and  claiming  damages;  the  defend- 
ants pleaded  inter  alia  that  there  was  no  change  of  condition 
of  the  servient  land  contrary  to  law,  and  prayed  for  the  dis- 
missal of  plaintiffs'  action. 

Held,  Gwynne,  J.,  dissenting,  that  by  the  building  of  the 
barn  in  question,  the  plaintiff's  means  of  access  to  the  drain 
had  been  materially  interfered  with  and  rendered  more 
expensive,  and  therefore  that  the  judgment  of  the  court 
below  ordering  the  defendants  to  demolish  a  portion  of  their 
barn  covering  the  said  drain,  in  order  to  allow  the  plaintiffs 
to  repair  the  drain  as  easily  as  they  might  have  done  in  1843, 
when  said  drain  was  not  covered,  and  to  pay  $50  damages, 
should  be  affirmed. 

Fournier,  J.,  said  the  question  was  whether  the  defendant 
had  done  anything  to  diminish  the  right  of  the  plaintiff's 
servitude. 

Wineberg  v.  Hampson,  19  Can.  S.C.R.  369. 

The  parties  owned  adjoining  properties  separated  by  a 
lane.  The  drainage  of  the  defendant's  houses  was  carried 
by  a  French  drain  of  loose  stones  down  the  land  into  the 
city  sewers.  The  plaintiff  claimed  his  cellars  were  flooded 
from  the  French  drain  and  claimed  that  the  defendant 
should  cease  to  use  it  in  such  manner  as  to  be  a  source  of 
danger  to  his  .property.  The  defendant  alleged  that  if  water 
flooded  the  plaintiff's  cellars  it  must  come  from  the  natural 
flow  of  water  from  the  higher  to  the  lower  ground  excepting 
through  fissures  in  the  rocks,  a  servitude  to  which  all  like 
properties  were  liable.  A  report  of  experts  in  favour  of  the 
plaintiff  was  adopted  by  the  Superior  Court  and  confirmed  by 
the  Court  of  Queen's  Bench.  A  motion  to  quash  an  appeal 
to  the  Supreme  Court  was  allowed,  the  Court  holding  that 
the  controversy  did  not  relate  to  title  to  lands  or  such  like 
matters  or  things  where  rights  in  future  might  be  bound, 
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and  that  the  fart  Hint  a  question  of  a  right  of  servitude  arose  s-  46   (&)• 
would  not  give  jurisdiction;  that  the  words  "title  to  lands''    ue"^~ 
are  only  applicable  in  a  case  where  a  title  to  the  property  or  Appeals. 
a  right  to  the  title  are  in  question.  Title  to 

lands. 
Macdonald  v.  Ferdais,  22  Can.  S.C.R.  260. 

The  respondent  claimed  a  right  of  way  over  part  of  a 
lot  owned  by  one  of  the  appellants  and  which  he  had  enjoyed 
for  some  years.  The  plaintiff  having  been  prevented  from 
using  the  road  by  one  of  the  appellants,  brought  an  action 
(confessoire).  The  Superior  Court  maintained  the  plain- 
tiff's claim  as  to  the  right  of  way.  This  judgment  was 
affirmed  by  the  Court  of  Queen's  Bench,  and  upon  appeal 
thereto  by  the  Supreme  Court  of  Canada.  The  preceding 
case  was  not  cited. 

After  56  V.  c.  29,  s.  1,  by  which  the  words  "or  such  tike 
matters"  were  changed  to  "and  other  matters." 

Chamberland  v.  Fortier,  23  Can.  S.C.R.  371. 

This  was  an  action  to  have  a  certain  lot  of  land  declared 
free  from  all  servitude  of  right  of  way  in  favour  of  the 
defendant.  The  Supreme  Court  upon  a  motion  to  quash  an 
appeal  from  the  Court  of  Queen's  Bench  held  that  since  the 
amendment  56  V.  c.  29,  s.  1,  which  altered  section  29  of  the 
Act  by  substituting  for  the  words  "  such  like  matters  and 
things  where  the  rights  in  future  might  be  bound"  to  "and 
other  matters  or  things,"  etc.,  an  action  such  as  this  is  now 
appealable  to  the  Supreme  Court. 

From  that  time  onward,  jurisdiction  has  been  exercised 
in  the  following  cases: — 

Berthier  v.  Denis,  27  Can.  S.C.R.  147. 

In  1768  the  Seigneur  of  Berthier  granted  an  island  called 
"  1'le  du  Milieu,"  lying  adjacent  to  the  "  Common  of  Berth- 
ier'" to  M.,  his  heirs  and  assigns  (ses  hoirs  et  ayants  cause), 
in  consideration  of  certain  fixed  annual  payments  and  sub- 
ject to  the  following  stipulation :  '  *  En  outre  a  condition  qu  'il 
fera  a  ses  frais,  s'il  le  juge  necessaire,  une  cloture  bonne  et 
va.labie,  a  1'epreuve  des  animaux  de  la  Commune,  sans  aucun 
recours  ni  garantie  a  cet  egard  de  la  parte  de  sieur  seigneur, 
lesquelles  conditions  ont  ete  acceptees  du  dit  sieur  preneur, 
pour  surete  de  quoi  il  a  hypotheque  tous  ses  biens  presents 
et  a  venir,  et  specialcment  la  dite  isle  qui  y  demeure  affectee 
par  privilege,  une  obligation  ne  derogeant  a  Tautre." 
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S.  46  (b).  Held,  reversing  the  decision  of  the  Court  of  Queen's 
Bench,  Strong,  C.J.,  dissenting,  that  the  clause  quoted  did 
Aeais  no*  imP°se  merely  a  personal  obligation  on  the  grantee,  but 
Title  to  created  a  real  charge  or  servitude  upon  1'Ile  du  Milieu  for 
lands.  the  benefit  of  the  "Common  of  Berthier." 

Riou  v.  Riou,  28  Can.  S.C.R.  53. 

In  1831  the  owners  of  several  contiguous  farms  pur- 
chased a  roadway  over  adjacent  lands  to  reach  their  culti- 
vated fields  beyond  a  steep  mountain  which  crossed  their 
properties,  and  by  a  clause  inserted  in  the  deed,  to  which 
they  all  were  parties,  they  respectively  agreed  "to  furnish 
roads  upon  their  respective  lands  to  go  and  come  by  the 
above  purchased  road  for  the  cultivation  of  their  lands,  and 
that  they  would  maintain  these  roads  and  make  all  necessary 
fences  and  gates  at  the  common  expense  of  themselves,  their 
heirs  and  assigns."  Prior  to  this  deed  and  for  some  time 
afterwards,  the  use  of  a  road  from  the  river  front  to  a  public 
highway  at  some  distance  farther  back,  had  been  tolerated 
by  the  plaintiff  and  his  auteurs,  across  a  portion  of  his  farm 
which  did  not  lie  between  the  road  so  purchased  over  the 
spur  of  the  mountain,  and  the  nearest  point  on  the  boundary 
of  the  defendant's  land,  but  the  latter  claimed  the  right  to 
continue  to  use  the  way. 

In  an  action  (ncgatoire)  to  prohibit  further  use  of  the 
way; 

Held,  affirming  the  decision  of  the  Court  of  Queen's 
Bench  that  there  was  no  title  in  writing  sufficient  to  estab- 
lish a  servitude  across  the  plaintiff's  land  over  the  roadway 
so  permitted  by  mere  tolerance;  that  the  effect  of  the  agree- 
ment between  the  purchasers  was  merely  to  establish  servi- 
tudes across  their  respective  lands  so  far  as  might  be  neces- 
sary to  give  each  of  the  owners  access  to  the  road  so  pur- 
chased from  the  nearest  practicable  point  of  their  respective 
lands  across  intervening  properties  of  the  others  for  the  pur- 
pose of  the  cultivation  of  their  lands  beyond  the  mountain. 

Lafrance  v.  Lafontaine,  30  Can.  S.C.R.  20. 

The  appellants  claimed  by  an  action  petitoire  to  be  pro- 
prietors of  certain  lands,  the  deed  to  them  conveying  the 
water  power  in  the  river  in  front  of  the  land  conveyed.  The 
respondent  was  riparian  owner  of  land  on  a  lower  level  and 
had  been  permitted  by  the  appellants  for  a  number  of  years 
to  take  water  necessary  to  operate  his  mill,  and  did  not  deny 
the  appellants'  right  of  property  in  the  land,  but  denied 
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however,  that  they  had  any  exclusive  property  free  of  a  servi-  S.  46  (b). 
tude  in  favour  of  the  respondent  in  respect  to  the  water 
power.     The  Supreme  Court  of  Canada  affirmed  the  judg- 
ment  of  the   Court  of  Queen's  Bench,    and    dismissed    the  Title  to 
appeal.  lands. 

Audette  v.  O'Cain,  39  Can.  S.C.R.  103. 

The  plaintiff  (respondent)  brought  his  action  claiming 
that  the  defendant  (appellant)  by  the  construction  of  an 
ice-house  adjoining  plaintiff's  property  had  caused  water  to 
percolate  into  his  premises  rendering  his  house  uninhabit- 
able, causing  damage  to  the  walls,  and  preventing  his  rent- 
ing it,  and  claimed  to  be  declared  the  owner  of  the  property 
in  question  and  that  defendant  be  ordered  not  to  trouble 
him  in  the  possession  of  his  property  and  $417  damages.  The 
plaintiff  pleaded  that  the  ice-house  was  constructed  in  such  a 
way  that  it  was  impossible  that  any  water  should  have  per- 
colated on  to  the  plaintiff's  property;  that  plaintiff  before 
instituting  his  action,  never  notified  defendant  of  his  dam- 
ages and  that  even  admitting  that  water  went  on  to  the  plain- 
tiff's property,  which  he  denied,  the  damages  would  have 
been  prevented  by  the  expenditure  of  two  or  three  dollars  by 
the  plaintiff.  The  plaintiff  inscribed  in  law  against  the  lat- 
ter part  of  the  plea.  The  trial  judge  dismissed  both  the 
inscription  in  law  and  the  action.  The  Court  of  Appeal 
reversed  and  trial  judge,  maintained  the  action  and  gave  $10 
damages.  An  appeal  having  been  taken  to  the  Supreme 
Court,  the  respondent  moved  to  quash  for  want  of  jurisdic- 
tion, but  the  Court  without  calling  upon  counsel  for  the 
appellant,  dismissed  the  motion  with  costs. 

Cliche  v.  Roy,  39  Can.  S.C.R.  244. 

By  a  deed  executed  in  1879,  C.  granted  to  R.  the  right  of 
building  a  reservoir  in  connection  with  a  system  of  water- 
works, laying  pipes  and  taking  water  from  a  stream  on  his 
land,  and  in  1897  executed  a  deed  of  lease  of  the  same  land 
to  him  with  the  right,  for  the  purposes  of  the  waterworks 

established  thereon  "de  vaquer  sur  tout  le  terrain et 

le  droit  d'y  conduire  des  tuyaux,  y  faire  des  citernes  et  autres 
travaux  en  rapport  au  dit  acqueduc  et  aux  reparations 
d'icelui." 

It  was  held  that  the  deed  executed  in  1897  gave  R.  the 
right  of  bringing  water  from  adjoining  lands  through  pipes 
laid  on  the  lands  so  leased. 
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S.  46   (b).    Thompson  v.  Simard,  41  Can.  S.C.R.  217. 

Quebec"  B^  the  Judgment  appealed  from     (Q.R.    18    K.B.    24), 

Appeals.        reversing  the  judgment  of  the  Superior  Court  (Q.R.  32  S.C. 

Servitudes.  289),  it  was  held  that  (1)  Where  the  purchaser  of  two  par- 
cels of  land  upon  one  of  which  there  existed  a  servitude  for 
the  benefit  of  the  other,  that  was  extinguished  by  the  unity 
of  ownership  thus  restored,  executes  a  deed  of  sale  of  thi» 
former,  subject  to  the  servitude  as  constituted  by  the  original 
title  deed  to  which  it  made  reference,  such  deed  of  sale  in 
turn  becomes  a  title  which  revives  the  servitude;  (2)  The 
situation  of  a  servitude  giving  a  right  of  passage,  which 
has  not  been  denned  in  the  title  by  which  it  was  created,  is 
sufficiently  determined  by  the  description  given  of  its  posi- 
tion, accompanied  by  a  plan,  in  a  deed  of  compromise  between 
the  owners  of  the  two  parcels  of  land  submitting  their  dif- 
ferences in  regard  to  the  servitude  to  the  decision  of  an 
arbitrator;  (3)  Both  before  and  since  the  promulgation  of 
the  Civil  Code,  apparent  servitudes  are  not  purged  by  adjudi- 
cation on  a  sale  by  the  sheriff  under  a  writ  of  execution. 

On  appeal  to  the  Supreme  Court  of  Canada  the  judg- 
ment appealed  from  was  affirmed. 

G.  T.  Ely.  Co.  v.  Perranlt,  36  Can.  S.C.R.  671. 

Orders  directing  the  establishment  of  farm  crossings 
over  railways  subject  to  "  The  Railway  Act,  1903,"  are  exclu- 
sively within  the  jurisdiction  of  the  Board  of  Railway  Com- 
missioners for  Canada. 

The  right  claimed  by  the  plaintiff's  action,  instituted  in 
1904,  to  have  a  farm  crossing  established  and  maintained  by 
the  railway  company  cannot  be  enforced  under  the  provi- 
sions of  the  Act,  16  V.  c.  37  (Can.),  incorporating  the  Grand 
Trunk  Railway  Company  of  Canada. 

Judgment  appealed  from  reversed,  Idington,  J.,  dissent- 
ing in  regard  to  damages  and  costs. 

An  application  to  have  the  appeal  quashed  on  the  grounds 
that  the  cost  of  the  establishing  the  crossing  demanded 
together  with  the  damages  sought  to  be  recovered  by  the 
plaintiff  would  amount  to  less  than  $2,000  and  that  the  case 
did  not  come  within  the  provisions  of  the  Supreme  Court 
Act  permitting  appeals  from  the  Province  of  Quebec  was 
dismissed. 

Exceptions :  Easement. 

In  the  case  of  Macdonald  v.  Brush,  1894,  Cout.  Cas.  141, 
where,  an  action  was  brought  for  trespass  against  the  defend- 
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ant   who   constructed   a   roof  projecting   over   the  plaintiff 's  s-  46^(b;. 
land,  and  a  declaration  that  the  plaintiff  was  proprietor  of  QUG^C 
the  land  on  which  the  trespass  was  committed,  and  in  which  Appeals. 
the  defendant  admitted  the   plaintiff's  title    to    the    lands  Servitudes, 
referred  to  in  the  declaration,  but  alleged  that  the  roof  did 
not  overlap  said  lands,  the  court  quashed  an  appeal  on  the 
ground  that  the  title  to  the  land  in  question  had  not  been 
in  any  way  contested  by  the  parties,  and  that  future  rights 
would  not  be  affected  by  the  judgment. 

In  a  recent  case  of  Meighen  v.  Pacaud,  40  S.C.R.  188,  jur- 
isdiction was  exercised  although  the  question  wras  not  raised. 
In  that  case  the  plaintiff  claimed  to  be  the  proprietor  of  a 
certain  lane  upon  which  the  property  of  the  defendant  abut- 
ted. The  defendant  having  erected  a  fire  escape  which  over- 
hung the  lane,  the  plaintiff  brought  his  action  to  have  it 
declared  that  he  was  the  proprietor,  and  for  an  order  for  the 
demolition  of  the  construction  in  question.  The  defence  was 
that  the  lane  was  dedicated  to  the  common  use  of  all  the  pro- 
prietors of  lands  abutting  upon  it  of  whom  the  defendant 
was  one,  and  he  was  entitled  to  use  the  lane  in  such  a  wray 
as  did  not  interfere  with  the  common  user  to  which  the  other 
abutting  property  owners  were  entitled,  and  denying  the 
plaintiff  had  any  rights  in  the  lane  whatsoever. 

Brompton  Pulp  &  Paper  Co.  v.  Bureau,  45  S.C.R.  292. 

The  plaintiff,  respondent,  brought  an  action  claiming 
$300  damages  from  the  defendants  for  raising  the  wraters  of 
Lake  St.  Francis  so  as  to  flood  his  lands,  and  asking  the 
demolition  of  the  dam,  and  amended  his  declaration  so  as  to 
allege  that  the  defendant  had  no  right  of  servitude  on  his 
lands.  He  also  amended  his  conclusions  by  asking  that  the 
defendant  be  condemned  to  cease  troubling  him  in  the  peace- 
able enjoyment  of  his  lands  and  be  ordered  to  discontinue 
exercising  the  right  of  servitude  over  them.  The  defendant 
made  no  claim  of  a  right  of  servitude,  but  offered  $150  in 
full  of  all  damages,  past,  present  and  future.  This  tender 
was  held  sufficient  by  the  trial  judge,  but  the  Court  of 
Review  increased  the  damages  to  $225.  The  defendant  then 
appealed  to  the  Court  of  Appeal  where  the  judgment  below 
was  confirmed.  A  motion  made  to  the  Supreme  Court  to 
quash  a  further  appeal  for  wrant  of  jurisdiction  was  allowed. 
Gale  v.  Bureau,  44  Can.  S.C.R.  305. 
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S.  46  (b).    Bourget  v.  Blanchard,  29th  November,  1882. 
Quebec"  Bourget,  the  plaintiff,  obtained  a  judgment  in  the  Super- 

Appeals.  i°r  Court  of  Quebec  against  the  defendants  for  a  sum  of 
Servitudes.  $723,  and  issued  an  execution  therefor  against  the  defend- 
ants' immoveable  property,  in  virtue  of  which  a  certain  lot 
and  building  were  seized.  To  this  seizure  the  defendants 
filed  an  opposition  on  the  ground  that  their  late  father's  will, 
under  which  they  held  this  property,  contained  a  clause  pro- 
hibiting them  to  alienate  it.  To  this  opposition  Bourget  filed 
a  contestation,  but  the  Superior  Court  dismissed  this  con- 
testation, and  maintained  the  defendants'  opposition,  hold- 
ing the  prohibition  to  alienate  in  the  said  will  legal  and 
valid,  and  quashing  the  plaintiff's  seizure  of  the  property. 
The  plaintiff,  Bourget,  appealed  from  that  judgment  to  the 
Court  of  Queen's  Bench,  but  was  again  unsuccessful  and 
his  appeal  was  dismissed. 

He  then  applied  to  Mr.  Justice  Tessier,  of  the  Q.B.,  in 
Chambers,  for  leave  to  appeal  to  the  Supreme  Court  of  Can- 
ada, but  was  refused,  on  the  ground  that  an  appeal  would 
not  lie  in  such  a  case,  under  section  8  of  the  S.C.  Am.  Act, 
1879.  (See  9  Q.L.E.  262.) 

The  plaintiff  then  made  a  motion  in  the  Supreme  Court 
of  Canada,  asking  leave  to  appeal  from  the  judgment  of  the 
Court  of  Queen's  Bench  (appeal  side),  and  praying  that  the 
order  of  Mr.  Justice  Tessier  be  rescinded,  and  that  the  said 
judge,  or  any  other  judge  of  the  said  Court  of  Queen's 
Bench,  be  ordered  to  receive  security. 

Held,  that  the  Supreme  Court  had  no  jurisdiction  to 
grant  the  conclusions  of  the  motion,  even  if  the  appellant 
had  a  right  to  appeal  in  such  a  case. 

,     Bornage. 

After  56  V.  c.  29,  s.  1,  when  the  words  "or  such  like  matters" 
were  changed  to  "and  other  matters,"  etc. 

McGoey  v.  Leamy,  27  Can.  S.C.R.  193. 

The  parties  executed  a  deed  for  the  purpose  of  settling 
the  boundary  between  contiguous  lands  of  which  they  were 
respectively  proprietors,  and  named  a  provincial  surveyor 
as  their  referee  to  run  the  line.  The  line  thus  run  being 
disputed,  an  action  was  brought  to  have  the  line  declared  the 
true  boundary,  and  to  revendicate  a  disputed  strip  of  land 
lying  upon  the  plaintiff's  side  of  the  line.  Held,  that  an 
appeal  would  lie  to  the  Supreme  Court,  although  the  action 
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ict  actually  in  the  form  of  an  action  en  homage,  as  the  s-  46  (*>)• 
plaintiff  sought   such   relief   as   is   usually   granted   in   such  Quebec 
cases,  and  that  this  was  a  controversy  involving  questions  of  Appeals, 
"title  to  lands  or  tenements,  annual  rents  or  other  matters  Bornage. 
or  things  where  rights  in  future  may  be  bound." 

Laurentide  Mica  Co.  v.  Fortin,  39  Can.  S.C.R.  680. 

Appeal  from  the  j  dgment  of  the  Court  of  King's  Bench 
(^.K.  lo  iv.B.  432)  affirming,  with  a  slight  variation,  the 
judgment  of  the  Superior  Court,  District  of  Ottawa,  which 
ordered  the  appointment  of  surveyors  to  proceed  to  the 
bounding  and  delimitation  of  the  contiguous  lands  of  the 
parties,  according  to  a  line  of  division  between  them  from 
certain  posts,  said  to  be  in  existence  at  the  southerly  and 
northerly  boundaries  of  the  lots  of  land,  by  following  blazed 
trees  between  the  said  posts,  directing  a  plan  and  report  to 
be  made,  and  rejecting  certain  objections  to  the  reception 
of  evidence  taken  by  the  appellants,  plaintiffs,  with  costs 
against  the  said  appellants.  By  the  judgment  appealed 
from,  it  was  held,  that  oral  testimony  as  to  a  former  bornage 
by  a  surveyor,  with  the  production  of  his  field  notes,  as  to 
the  existence  of  posts  at  either  end  of  the  division  line  and 
blazings  along  said  line,  and  of  eighteen  years'  possession 
by  one  of  the  owners  in  conformity  therewith,  was  admissi- 
ble and  sufficient  to  establish  a  settlement  of  the  boundaries, 
in  the  absence  of  an  official  statement  or  authentic  proces- 
verbal  thereof :  and,  further,  that  the  award  of  costs  to  the 
successful  party  had  been  properly  given,  in  the  action  en 
bornage,  which  was  governed  by  the  usual  rules  as  to  costs 
of  litigation. 

After  hearing  counsel  on  behalf  of  the  parties,  on  the 
appeal,  the  Supreme  Court  of  Canada  dismissed  the  appeal 
with  costs,  for  the  reasons  given  in  the  court  below. 

The  Johnson's  Co.  v.  Wilson,  Gout.  S.C.  Cas.  356. 

Motion  to  quash  an  appeal  from  the  judgment  of  the 
Court  of  King's  Bench,  appeal  side,  Province  of  Quebec, 
setting  aside  the  judgment  of  the  Superior  Court,  District 
of  St.  Francis,  with  costs  and  ordering  expertise. 

The  appellants  brought  the  action  for  the  establishment 
of  the  boundary  between  their  lands  and  the  lands  of  the 
respondents  in  the  township  of  Coleraine,  County  of  Megan- 
ti<-.  At  the  trial,  Leinieux,  J.,  ordered  the  boundaries  to  be 
settled  according  to  the  original  plans  of  survey  and  sub- 
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S.   46    (b). 

Quebec 

Appeals. 

Bornage. 


division  of  the  townships  of  Ireland  and  Coleraine,  the  divi- 
sion line  to  commence  at  a  post  indicated  on  one  of  the 
plans  and  to  be  run  on  a  course  parallel  with  the  old  line 
shewn  as  the  boundary  between  Ireland  and  Coleraine. 

On  an  appeal  by  the  respondents,  the  Court  of  King's 
Bench  considered  that  the  line  between  lots  9  and  10  in 
range  "B"  of  Coleraine,  as  laid  out  on  the  ground  upon  the 
original  survey  of  that  township,  was  intended  to  serve  as 
the  guiding  line  for  the  establishment  of  the  other  side  lines, 
including  those  of  the  lands  in  question,  and  by  the  judgment 
appealed  from,  the  judgment  of  Mr.  Justice  Lemieux  was 
set  aside,  the  case  remitted  back  to  the  trial  court  and  it  was 
ordered  that  experts  should  establish  the  course  of  the  line 
between  said  lots  9  and  10  to  serve  as  the  base  for  determin- 
ing the  division  line  between  the  lands  in  question  in  the 
cause,  and  that,  upon  the  report  of  the  experts,  such  further 
order  should  be  made  in  the  Superior  Court  as  to  law  and 
justice  might  appertain. 

On  the  appeal  by  the  plaintiffs  to  the  Supreme  Court  of 
Canada  the  respondents  moved  to  quash  the  appeal  for  want 
of  jurisdiction,  on  the  grounds  that  the  action  did  not  affect 
the  titles  to  the  lands,  and  that  the  judgment  of  the  Court  of 
King's  Bench  was  not  a  final  judgment  within  the  meaning 
of  the  provisions  of  the  Supreme  and  Exchequer  Courts  Act 
limiting  the  jurisdiction  of  the  Court  in  regard  to  appeals. 

The  Court  dismissed  the  motion  with  costs. 

In  Willson  v.  The  Shaivinigan  Carbide  Co.,  37  Can.  S.C.R. 
535,  this  case  was  referred  to  by  Girouard,  J.,  at  page  538, 
as  follows: 

"A  final  judgment  (judgment  definitif)  is  not  necessar- 
ily the  last  one  of  the  court,  for  we  have  held  frequently, 
and  more  particularly  in  the  recent  case  of  Johnson's  Com- 
pany v.  Wilson,  that  the  whole  issue  between  the  parties 
might  be  finally  disposed  of  by  a  judgment  which  is  not  the 
last  one." 

Exceptions : 

Hull  v.  Scott,  34  Can.  S.C.R.  617. 

In  this  case  it  was  held  that  where  in  an  action  au  peti- 
toire  and  en  bornage  the  question  as  to  title  has  been  finally 
settled,  a  subsequent  order  defining  the  manner  in  which  the 
boundary  line  between  the  respective  properties  shall  be  estab- 
lished is  not  appealable  to  the  Supreme  Court.  In  that  case 
the  court  followed  an  earlier  case  of  Cully  v.  Ferdais,  30 
Can.  S.C.R.  330,  infra,  p.  221. 
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Emerald  Phosphate  Co.  v.  Anglo-Continental  Co.,  21  Can.  S.C.R.  S.  46  (b). 

422. 

Quebec 

In  this  case,  which  arose  previous  to  the  amendment  of  Appeals. 
56  V.,  c.  29,  s.  1,  nu^ra,  tho  action  began  by  a  petition  for  a  Toll  Roads, 
writ  of  injunction  restraining  the  defendants  from  trespass- 
ing ami  mining  upon  plaintiffs'  lands,  and  the  defence  was 
that  the  mining  operations  were  carried  on  on  their  own 
lands.  The  Court  of  Appeal  below  held  that  the  action 
should  have  been  en  bornayc,  and  an  injunction  did  not  lie. 
On  a  motion  to  quash  an  appeal  to  the  Supreme  Court  it 
was  held,  affirming  the  judgment  of  the  Court  of  Appeal, 
that  the  proceedings  should  have  been  en  bornage  and  that 
in  the  present  action  no  judgment  either  au  possessoire  or 
an-  nctitoirc  could  be  given  as  no  title  to  land  was  in  issue, 
and  no  appeal  would  lie. 

Toll  Roads  and  Bridges. 

Galarneau  v.  Guilbault,  16  Can.  S.C.R.  579. 

The  plaintiffs  had  constructed  a  toll  bridge  which  was 
destroyed  and  during  its  reconstruction  the  plaintiffs  fur- 
nished the  public  with  a  ferry.  The  defendants  built  a  tem- 
porary bridge  for  the  public.  In  an  action  claiming  $1,000 
damages  and  demolition  of  the  bridge,  the  Superior  Court 
dismissed  plaintiffs'  action  which  was  affirmed  by  the  Court 
of  Queen's  Bench,  appeal  side  (Quebec).  Upon  an  appeal 
to  the  Supreme  Court  an  application  to  quash  appeal  for 
want  of  jurisdiction  was  dismissed  on  the  ground  that  defence 
set  up  to  the  action  had  the  effect  of  placing  the  plaintiffs' 
title  in  question  and  rendered  the  case  appealable  as  involv- 
ing a  question  of  the  title  to  an  immoveable,  and  that  the 
case  clearly  fell  under  the  words  "in  any  matter  which 
relates  to  any  title  to  lands  or  tenements  where  the  rights  in 
future  might  be  bound,"  and  was  accordingly  appealable  to 
this  Court. 

Fournier,  J.,  gave  the  judgment  of  the  court  on  the  ques- 
tion of  jurisdiction.  He  said  that  the  only  question  raised  in 
the  cause  was  as  to  whether  during  the  fifteen  months'  delay 
allowed  by  the  statute  for  the  reconstruction  of  the  bridge,  the 
plaintiff  had  the  right  to  prevent  the  construction  of  another 
bridge  within  the  limits  assigned  for  their  bridge  by  the  statute, 
He  proceeds  that  the  judgment  in  appeal  had  denied  this  pro- 
position, and  had  the  effect  of  putting  in  issue  the  title  of  the 
plaintiff  and  rendered  the  case  accordingly  appealable  as 
raising  a  question  of  title  to  an  immoveable,  and  that  the  case 
evidently  fell  under  the  section  declaring  that  "there  should 
be  an  appeal  in  any  matter  which  relates  to  any  title  to  lands 
or  tenements  where  the  rights  in  future  might  be  bound." 
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S.  46  (b).    Corporation  of  St.  Joachim  v.  Pointe  Claire  Turnpike  Co.,  24  Can. 

S.C.R.  486. 

A^eais  ^n  this  case  the  municipal  corporation  brought  an  action 

Toll  Roads,  against  the  Turnpike  Co.  in  which  by  its  declaration  the 
plaintiff  asked  to  have  it  declared  that  the  defendant  had 
no  right  to  operate  a  toll  gate  in  the  limits  of  the  munici- 
pality ;  that  the  appellant  might  be  ordered  to  cease  demand- 
ing tolls,  to  cease  operating  the  toll  gate,  to  demolish  the 
gate  and  in  default  that  the  plaintiffs  be  authorized  to  do  so. 
This  was  not  a  proceeding  by  petition  for  a  writ  of  injunc- 
tion, although  analogous  relief  was  prayed  for.  The  Super- 
ior Court  gave  judgment  in  favour  of  plaintiffs,  which  was 
reversed  by  the  Court  of  Queen's  Bench.  Upon  the  appli- 
cation in  the  Supreme  Court  to  allow  the  security  for  the 
appeal,  the  Registrar,  by  his  order  approving  of  the  bond, 
required  the  respondent  to  move  to  quash  at  the  then  next 
session  of  the  Court.  This  motion  having  been  made  in 
limine  at  the  hearing  the  Court  said:  "As  we  are  of  the 
opinion  that  we  should  dismiss  the  appeal,  we  assume  jur- 
isdiction without  determining  that  question,  as  we  have 
often  done  in  such  cases,  and  as  the  Privy  Council  has  done 
in  many  instances,  amongst  others,  in  Braid  v.  The  Great 
Western  Ely.  Co.,  1  Moo.  P.C.  101." 

Rouleau  v  Pouliot,  36  Can.  S.C.R.  26. 

The  plaintiff's  action  was  for  $1,000  for  damages  for 
infringement  of  his  toll  bridge  privileges,  in  virtue  of  the 
Act  58  Geo.  III.  c.  20  (L.C.),  by  the  construction  of  another 
bridge  within  the  limit  reserved,  and  for  the  demolition  of 
the  bridge,  etc.  The  judgment  appealed  from  dismissed  the 
action.  On  a  motion  to  quash  the  appeal;  Held,  that  the 
matter  in  controversy  affected  future  rights  and  conse- 
quently an  appeal  would  lie  to  the  Supreme  Court  of  Can- 
ada. Galarneau  v.  Guilbault,  16  Can.  S.C.R.  579,  and 
Cumberland  v.  Fortier,  23  Can.  S.C.R.  371,  followed. 

Exception: 

In  La  Compagnie  d' Aqueduct  de  la  Jeune  Lorette  v.  Ver- 
ret,  42  S.C.R.  156,  the  plaintiff  instituted  an  action  for  a 
declaration  that  he  had  an  exclusive  right  under  a  municipal 
franchise  to  construct  and  operate  water  works  within  an 
area  denned  in  a  municipal  by-law,  and  for  an  injunction 
against  the  defendants  constructing  or  operating  a  rival 
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system.     The  majority  of  the  court  held  that  there  was  no  s-  46  (b)- 
title  to  lands  or  rights  in  future  involved.    The  minority  was  Quebec 
unable  to  distinguish  the  case    from    Rouleau    v.    Pouliot,  Appeals. 
Kiipra.  Future 

rights. 

46  (b). 

We  have  now  to  consider  those  other  cases  analogous  to 
" title  to  lands  or  tenements,  annual  rents,"  where  it  has 
been  contended  that  they  were  included  under  the  words  of 
this  section  "other  matters  or  things  where  rights  in  future 
might  be  bound." 

Future  Rights. 

In  many  cases  which  have  come  before  the  court  where 
the  party  has  claimed  there  was  jurisdiction  on  the  ground 
that  future  rights  were  involved,  the  facts  have  shown  that 
the  future  rights  were  merely  pecuniary  in  their  nature  and 
did  not  affect  rights  to  or  in  real  property,  or  rights  analo- 
gous to  interest  in  real  property,  and  in  all  such  cases  the 
court  has  refused  to  exercise  jurisdiction. 

Annual  Rents  means  "  rentes  foncieres." 

Rodier  v.  Lapierre,  21  Can.  S.C.R.  69. 

The  appellant  was  entitled  to  recover  under  the  will  of 
her  father,  of  which  her  mother,  the  defendant,  was  the  exe- 
cutrix, a  monthly  allowance  of  $100,  which  had  been 
increased  to  $300  per  month  by  an  Act  of  the  Legislature 
of  the  Province  of  Quebec.  The  defendant  having  paid  the 
additional  allowance  for  one  month  refused  to  pay  it  for  the 
succeeding  month,  and  thereupon  the  plaintiff  brought  her 
action  to  recover  the  $200,  and  her  declaration  made  no  claim 
for  any  other  relief.  An  appeal  to  the  Supreme  Court  was 
quashed,  the  Court  holding  that  the  words  "future  rights 
which  might  be  bound"  referred  to  in  section  29  (now  46), 
are  governed  by  the  preceding  words  of  the  clause,  and  that 
the  words  "annual  rents"  in  that  section  mean  ground  rents 
(rentes  foncieres)  and  not  an  annuity  or  any  other  like 
charges  or  obligations. 

Beaubien  v.  Bernatchez,  Gout.  Dig.  57. 

D.  entered  into  an  agreement  with  the  defendant  and 
others  whereby  they  agreed  to  furnish  for  20  years  all  the 
milk  of  their  cows  to  D.  to  be  manufactured  into  cheese,  at 
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a  percentage  rate,  at  his  factory,  of  which  the  plaintiff  sub- 
sequently became  proprietor  and  vested  with  all  the  rights 
of  D.  The  defendant,  among  others,  contrary  to  the  agree- 
ment, sold  his  milk  to  an  opposition  factory,  whereupon  the 
plaintiff  sued  for  damages  in  the  circuit  court.  The  action 
was  evoked  on  the  ground  that  future  rights  were  in  ques- 
tion, and  the  Superior  Court  gave  plaintiff  $8.51  damages  for 
the  breach  of  the  agreement.  The  Court  of  Queen's  Bench 
having  reversed  the  judgment  and  dismissed  the  action, 
plaintiff  applied  to  a  judge  of  that  court  for  leave  to  appeal 
to  the  Supreme  Court,  who  refused  on  the  ground  that  the 
future  rights  were  limited,  and  that  multiplied  by  their  dur- 
ation they  would  not  reach  the  amount  required  for  an 
appeal.  On  further  application  to  Gwynne,  J.,  of  the 
Supreme  Court  in  Chambers,  Held,  that  the  case  was  similar 
to  one  of  a  contract  for  payment  of  a  sum  by  instalments 
to  an  amount  of  $170.20  in  all,  and  also  that  it  did  not  come 
within  the  meaning  of  "rights  in  future"  as  used  in  section 
8  of  the  Supreme  Court  Amendment  Act  of  1879  (now  sec- 
tion 46),  and  an  appeal  did  not  lie  to  the  Supreme  Court  of 
Canada. 


Rattray  v.  Larue,  15  Can.  S.C.R.  102. 

In  this  case  the  Supreme  Court  heard  an  appeal  from 
the  judgment  of  the  Court  of  Queen's  Bench,  appeal  side 
(Quebec),  reversing  the  judgment  of  the  Superior  Court 
which  maintained  a  demurrer  to  an  intervention  filed  by 
the  respondent  as  tutor  ad  hoc  to  minor  children. 

Query:  Whether  in  view  of  the  later  decisions  there  was 
jurisdiction  in  this  case  to  hear  the  appeal. 

O'Dell  v.  Gregory,  24  Can.  S.C.R.  661,  infra,  p.  238; 
Talbot  v.  Guilmartin,  30  Can.  S.C.R.  482,  infra,  p.  239; 
Noel  v.  Ckevrefils,  30  Can.  S.C.R.  327,  infra,  p.  238. 

Gilbert  v.  Oilman,  16  Can.  S.C.R.  189. 

In  an  action  for  $1,333.36,  a  balance  of  one  of  several 
money  payments  of  $2,000  each,  payable  by  defendant  to 
plaintiff  annually,  Held,  that  the  words  "such  like  matters 
or  things  where  the  rights  in  future  might  be  bound"  in 
section  29  (now  46)  are  governed  by  the  preceding  words, 
that,  the  doctrine  noscilur  a  sociis  applied,  and  that  the 
future  rights  to  be  bound  must  relate  to  some  or  one  of  the 
matters  or  things  previously  specified  in  the  sub-section, 
namely,  to  a  fee  of  office,  duty,  rent,  revenue  or  sum  of 
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money  payable  to  Her  Majesty  or  Ito  some  title  to  lands  or  S.  46  (b). 
tenements  or  to  some  like  matter  or  thing.     Appeal  quashed.  „   ~T 

Dionne  v.  The  Queen,  24  Can.  S.C.R.  451  Appeals. 

The  suppliant  by  petition  of  right  claimed  from  the  Gov-  rights. 
ernment  of  the  Province  of  Quebec  to  have  set  aside  a  sur- 
render of  his  pension  which  he  had  made  in  consideration  of 
the  sum  of  $382,  the  pension  entitling  the  suppliant  to  $21.33 
per  month  for  his  life,  and  half  this  sum  to  his  wife  during 
her  widowhood.  An  appeal  to  the  Supreme  Court  from  the 
Superior  Court  in  Review  was  allowed. 

In  this  appeal  no  question  of  jurisdiction  was  raised. 

Query:  If  an  appeal  would  lie  in  view  of  Macdonald  v. 
Galivan,  infra,  p.  237,  and  Raphael  v.  McLaren,  infra. 

Raphael  v.  McLaren,  27  Can.  S.C.R.  319. 

Held,  that  the  classes  of  matters  which  are  made  appeal- 
able to  the  Supreme  Court  of  Canada  under  the  provisions 
of  section  29,  sub-section  (b)  of  the  Supreme  and  Exche- 
quer Courts  Act,  as  amended  by  56  Y.  c.  29  (now  46),  do 
not  include  future  rights  which  are  merely  pecuniary  in 
their  nature  and  do  not  affect  rights  to  or  in  real  property 
or  rights  analagous  to  interests  in  real  property.  Rodier  v. 
Lapierre,  21  Can.  S.C.R.  69,  and  O'Dell  v.  Gregory,  24  Can. 
S.C.R.  661,  followed. 

Macdonald  v.  Galivan,  28  Can.  S.C.R.  258. 

This  was  an  action  "en  declaration  de  paternite,"  claim- 
ing from  defendant  a  specific  monthly  allowance  for  the 
support  of  the  infant.  The  court  below  held  that  this  sup- 
port under  ordinary  circumstances  would  cease  when  the 
child  attained  14  years  of  age,  and  if  this  were  so  the  amount 
involved  would  be  under  $2,000.  The  appellant  contended 
that  in  the  possible  event  of  the  child  proving  to  be  an 
invalid  or  a  cripple,  the  support  might  be  required  for  an 
indefinite  period  and  amount  to  more  than  $2,000.  Held, 
that  even  if  more  than  $2,000  might  under  certain  contin- 
gencies be  involved,  an  appeal  would  not  lie,  following  Rod- 
irr  v.  Lapierre,  21  Can.  S.C.R.  69,  supra,  p.  235,  and  that 
the  attempt  to  rest  the  claim  under  the  clause  as  to  "future 
rights "  could  not  prevail  in  view  of  O'Dell  v.  Gregory,  24 
Can.  S.C.R.  661,  infra,  p.  238. 

Banque  du  Peuple  v.  Trottier,  28  Can.  S.C.R.  422. 

A  bank  had  granted  a  pension  to  a  former  cashier  as  a 
retiring  allowance  at  the  rate  of  $3,000  per  annum  for  five 

19 


238 


SUPREME    COURT   ACT. 


S.  46    (b) 

Quebec 
Appeals. 
Future 
rights. 


years,  and  at  $2,000  thereafter.  The  cashier  assigned  his 
claim  for  pension  to  the  plaintiff,  who  sued  to  recover  seven 
monthly  payments  amounting  to  $1,166.69.  The  plaintiff 
recovered  judgment  in  the  Superior  Court  which  was 
affirmed  in  the  Court  of  Review.  A  motion  to  quash  an 
appeal  to  the  Supreme  Court  was  allowed,  the  Court  hold- 
ing that  this  was  not  a  case  of  future  rights  within  the 
meaning  of  this  section,  in  which  an  appeal  would  lie. 

Vide  SlierbrooUe  v.  McManamy,  supra,  p.  174;  Dubois 
v.  Ste.  Rose,  supra,  p.  248;  Chamberland  v.  Fortier,  supra, 
p.  225;  McGoey  v.  Leamy,  supra,  p.  230;  Ecclesiastiques  of 
St.  Sulpice  v.  Montreal,  infra,  p.  247;  Macdonald  v.  Gali- 
van,  supra,  p.  237 ;  Waters  v.  Manigault,  infra,  p.  276. 
Winteler  v.  Davidson,  34  Can.  S.C.R.  274.  See  addenda  et 
corrigenda. 

"  Other  matters  or  things  "  applied  ejusdem  generis. 

O'Dell  v.  Gregory,  24  Can.  S.C.R.  661. 

This  was  an  action  brought  for  separation  de  corps  from 
the  plaintiff's  wife.  The  Superior' Court  gave  judgment  for 
the  plaintiff  wrhich  was  reversed  by  the  Court  of  Queen's 
Bench.  A  motion  to  quash  an  appeal  to  the  Supreme  Court 
was  allowed,  the  Court  holding  that  although  the  defendant's 
right  to  certain  goods  and  chattels  specified  in  the  marriage 
contract  might  be  accidentally  affected  by  the  judgment,  yet 
the  value  of  these  articles  did  not  appear  to  be  $2,000;  that 
the  words  in  section  29,  "fee  of  office,  duty,  rent,  revenue 
or  any  sum  of  money  payable  to  Her  Majesty,"  related  only 
to  claims  against  the  Crown,  and  that  the  words  "other  mat- 
ters or  things  where  rights  in  future  might  be  bound"  must 
be  construed  to  mean  matters  and  things  ejusdem  generis 
with  "title  to  lands  or  tenements,  annual  rents"  immediately 
preceding  .those  words.  That  the  word  "title"  means  a 
vested  right  or  title,  something  to  which-  the  right  is  already 
acquired,  though  the  enjoyment  may  be  postponed;  that 
there  was  no  vested  right  to  the  annuity  during  widowhood 
in  case  defendant  should  survive  her  husband;  that  had 
there  been  some  actual  right  or  title  to  lands  or  rents  or 
other  similar  matters  or  things  incidentally  involved  in  the 
action,  it  would  have  been  doubtful  even  then  if  there  would 
have  been  jurisdiction. 

Noel  v.  Chevrefils,  30  Can.  S.C.R.  327. 

In  this  case  the  Superior  Court  dismissed  a  petition  for 
the  cancellation  of  the  respondent's  appointment  as  tutrix 
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to  her  minor  children.     The  Court  of  Review  reversed  this  s-  46  (b)- 
judgment,   but  it  was  restored    by    the    Court  of   Queen 's  Que^~~ 
Bench.     Upon  a  motion  to  quash  an  appeal  to  the  Supreme  Appeals. 
Court  it    was    held    that    although    the    children's    estate  Taxes,  etc. 
amounted  to  over  $2,000,  the  Court  had  no  jurisdiction  as 
there  was  no  pecuniary  amount  in  dispute  and  the  matter 
in  controversy   did   not   fall   within   the  provisions   of   this 
section  (following  O'Dell  v.  Gregory,  supra,  p.  238). 

Talbot  v.  Guilmartin,  30  Can.  S.C.R.  482. 

This  was  an  action  for  separation  de  corps,  instituted  by 
the  respondent  against  her  husband,  and  other  relief  asked 
was  a  condemnation  to  pay  $10,000,  money  alleged  to  have 
come  to  the  hands  of  the  appellant.  Held,  that  no  appeal 
would  lie  to  the  Supreme  Court  from  the  decree  for  separa- 
tion (O'Dell  v.  Gregory,  24  Can.  S.C.R.  661,  followed),  and 
the  money  demanded  in  the  declaration  being  only  incidental 
to  the  main  cause  of  action,  could  not  give  the  Court  juris- 
diction to  entertain  the  appeal. 

Vide  also  cases  collected  under  46  (c). 

Taxes,  Rates  and  Assessments. 

There  is  a  long  line  of  decisions  of  the  court  dealing  with 
taxes,  rates  and  assessments  on  lands,  where  the  direct 
amount  involved  is  under  $2,000  but  the  case  in  appeal  wrould 
bind  subsequent  rates  and  assessments,  and  therefore  it  might 
well  be  said  that  it  was  a  matter  or  thing  of  the  nature  of 
title  to  lands  in  which  future  rights  might  be  bound,  within 
s.  29  R.S.C.  1886,  c.  135,  now  s.  46.  Cases  of  this  class  often 
involve  a  great  deal  of  difficulty  in  their  determination,  the 
reason  being  that  whereas  in  the  earlier  decisions  of  the 
court  a  liberal  construction  was  given  to  the  statute,  in  later 
years  the  court  has  drawn  more  and  more  tightly  the  cords 
which  limit  the  jurisdiction  in  this  and  other  classes  of 
appeals,  the  principle  applied  being  vigorously  expressed  by 
the  late  Sir  Elzear  Taschereau  in  the  case  of  Toussignant  v. 
XirnJ(t,  where  he  says: 

It  is  settled  law  that  neither  the  probative  force  of  a  judg- 
ment nor  its  collateral  effects,  nor  any  contingent  loss  that  a 
party  may  suffer  by  reason  of  a  judgment,  are  to  be  taken  into 
consideration  when  our  jurisdiction  depends  upon  the  pecuniary 
amount,  or  upon  any  of  the  subjects  mentioned  in  s.  29  of  the 
Supreme  Court  Act.  .  .  .  The  fact  that  the  lands  of  the  appel- 
lant wil  be  assessed  for  the  cost  of  the  work  does  not  make  the 
controversy  one  relating  to  the  title  to  these  lands,  nor  to  any- 
thing of  that  nature.  That  is  the  consequence  of  the  judg- 
ment, but  that  is  not  the  judgment." 
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S.  46  (b).          The  Quebec  cases  naturally  fall  into  the  following  groups: 

Quebec  1.  Proceedings  to  annul  municipal  by-laws  affecting  the  assess- 

Appeals.        ment  of  lands; 
Taxes,  etc. 

2.  Proceeding  to  set  aside  assessment  or  valuation  rolls;  and 

3.  Proceedings  to  recover,  or  to  prevent  the  collection  of,  taxes 
payable  under  municipal  by  laws. 

Group  1. 

This  group  may  be  divided  into  two  subdivisions. 

(a)    Where  the  proceedings  commenced   by  writ. 

(&)   Wihere  the  proceedings  commenced  by  a  motion  to  quash. 

Group  1  (a). — In  the  two  cases  which  fall  under  this  class 
the  court  exercised  jurisdiction. 

Corporation  of  Aubert-Gallion  v.  Roy,  21  Can.  S.C.R.  456. 

The  respondent  constructed  a  toll  bridge  over  the  Chau- 
diere  River  under  special  authority  of  a  statute  of  the  Pro- 
vince of  Quebec  which  gave  him  exclusive  rights  for  30 
years.  The  appellants  subsequently  passed  a  by-law  to  erect 
a  toll  bridge  in  close  proximity  to  the  former  and  thereupon 
the  respondent  obtained  on  petition  a  writ  of  injunction,  and 
upon  the  issues  joined  ;the  Superior  Court  upheld  the  by-law 
and  dismissed  the  writ.  The  Court  of  Queen's  Bench  reversed 
this  judgment.  An  appeal  to  the  Supreme  Court  was  heard 
on  the  merits. 

Murray  v.  Westmount,  27  Can.  S.C.R.  579. 

In  this  case  the  defendant  corporation  passed  a  by-law 
for  widening  a  certain  street  and  that  the  cost  of  expropri- 
ating the  lands  for  that  purpose  should  be  raised  in  part  by 
a  special  tax  levied  upon  the  properties  abutting  upon  the 
street,  and  the  balance  by  the  other  properties  benefited  by 
the  expropriation.  The  plaintiff,  a  property  owrner,  affected 
by  the  by-law,  brought  an  action  to  have  the  by-law  declared 
null  and  void.  The  plaintiff's  action  was  dismissed  by  the 
Superior  Court  and  this  judgment  was  affirmed  by  the  Court 
of  Queen's  Bench.  A  motion  to  quash  an  appeal  to  the 
Supreme  Court  was  dismissed,  the  Court  holding  that  the 
controversy  related  to  a  title  to  land  and  the  case  was  there- 
fore appealable. 
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Group  1  (b). — In  all  this  class  of  cases  where  the  proceed-  S.  46  (b). 
ings  commenced  by  motion  to  quash,  the  Court  has  denied  its 
jurisdiction. 

Taxes,  etc. 
I  races  verbal. 

In  the  province  of  Quebec  there  is  a  proceeding  called  a 
l>i'(ti-(x  r<  rbal  which  is  denned  as  "a  true  relation  in  writing 
in  due  form  of  law  of  whait  has  been  done  and  said  verbally 
in  the  presence  of  a  public  officer,  and  what  he  himself  does 
upon  the  occasion." 

In  that  province  the  municipal  council  is  empowered  to 
make  by-laws  for  the  opening,  construction  and  maintenance 
of  public  roads  (M.C.  art.  526).  The  procedure  adopted  to 
carry  out  the  by-law  is  to  appoint  a  special  superintendent 
whose  duty  it  is  to  convene  and  hold  a  public  meeting  of  the 
rate-payers  interested,  and  after  investigation,  report  what 
has  been  done  to  the  council.  On  this  report  the  council  may 
decide  to  proceed  with  the  work,  and  thereupon  orders  the 
superintendent  to  prepare  a  report  called  a  proces  verbal 
which  must  indicate  the  description  of  the  work,  the  time  in 
which  it  is  to  be  performed,  the  taxable  property  required 
to  contribute,  etc.  After  the  proces  verbal  has  been  de- 
posited with  the  council,  it  is  taken  into  consideration  and 
may  be  homologated  or  confirmed.  After  due  notice  of 
such  homologation,  and  no  appeal  being  taken,  it  becomes 
final  and  binding  upon  the  parties  concerned. 

The  court  has  held  that  a  judgment  in  a  proceeding 
attacking  a  proces  verbal,  where  the  amount  due  under  the 
assessment  at  the  time  the  proceedings  were  instituted  is  less 
than  $2,000,  although  the  subsequent  annual  rates  to  be  paid 
by  the  party  bringing  the  action  would  exceed  $2,000,  is  not 
appealable  to  the  Supreme  Court. 

Vercheres  v.  Vaiennes,  19  Can.  S.C.R.  365. 

The  Municipality  of  Vercheres  adopted  a  proces-verbal 
for  the  building  and  maintaining  of  a  bridge  over  a  stream 
separating  it  from  the  Municipality  of  Varennes.  Subse- 
quently Vercheres  homologated  a  proces-verbal  by  an  engi- 
neer defining  who  were  liable  for  the  work  and  maintenance. 
Thereupon  Varennes  brought  an  action  in  the  Superior  Court 
to  have  the  proces-verbal  set  aside  and  quashed.  The  plain- 
tiffs' action  was  dismissed,  but  this  decision  of  the  Superior 
Court  was  reversed  by  the  Court  of  Review,  and  on  appeal 
affirmed  by  the  Court  of  Queen's  Bench.  An  appeal  to  the 
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S.  46  (b).  Supreme  Court  was  quashed  on  the  ground  .that  this  was  not 
a  case  of  a  rule  or  order  to  quash  referred  to  in  section  24 
<*)  (now  39  (e)). 

Taxes,  etc. 

Toussignant  v.  Nicolet,  32  Can.  S.C.R.  353. 

This  was  an  action  for  annulment  of  a  proces-verbal 
establishing  a  public  highway  in  the  County  of  Nicolet,  pro- 
viding for  the  opening  of  the  road  and  charging  the  lands 
of  the  appellants  with  the  expenses  of  construction  amount- 
ing to  $2,000,  and  of  maintenance  of  the  road  estimated  at 
about  $400  per  year.  The  respondent  having  moved  to  quash, 
held:— 

"The  constant  jurisprudence  of  this  Court  is  against 
our  right  to  entertain  the  appeal.  The  fact  that  the  proces- 
verbal  attacked  by  the  appellants  action  may  have  the  result 
to  put  upon  them  the  cost  of  the  work  in  question,  alleged  to 
be  over  $2,000,  does  not  make  the  controversy  one  of  $2,000. 
There  is  no  pecuniary  amount  in  controversy.  In  other 
words,  there  is  no  controversy  as  to  a  pecuniary  amount  or 
of  a  pecuniary  nature.  It  is  settled  law  that  neither  the 
probative  force  of  a  judgment,  nor  its  collateral  effects,  nor 
any  contingent  loss  that  a  party  may  suffer  by  reason  of  a 
judgment  are  to  be  taken  into  consideration  when  our  juris- 
diction depends  upon  the  pecuniary  amount  or  upon  any  of 
the  subjects  mentioned  in  section  29  of  the  Supreme  Court 
Act.  Frechette  v.  Simmoneau,  31  Can.  S.C.R.  12,  and  cases 
there  cited.  Compare  Ross  v.  Prentiss,  3  How.  771.  And 
there  is  here  no  title  to  lands  or  other  matters  or  things  of 
that  nature,  ejusdem  generis,  where  the  rights  in  future 
might  be  bound  that  the  controversy  relates  to  as  there  words 
of  that  section  of  the  Act  have  been  authoritatively  con- 
strued. .  .  The  fact  that  the  lands  of  the  appellants  will 
be  assessed  for  the  cost  of  the  work  does  not  make  the  con- 
troversy one  relating  to  the  title  to  these  lands  nor  to  any- 
thing of  that  nature.  That  is  the  consequence  of  the  judg- 
ment, but  that  is  not  the  judgment." 

Leroux  v.  Ste.  Justine,  37  Can.  S.C.R.  321. 

The  proceeding  was  by  petition  to  set  aside  two  resolu- 
tions of  the  council  of  the  corporation  providing  for  the  open- 
ing of  a  public  road  according  to  proems-verbal  made  on  1st 
September,  1857,  and  homologated  on  the  13th  of  October  of 
the  same  year,  but  which  had  not  been  put  into  execution  up 
to  the  time  of  the  resolutions  in  1904.  The  petitioners  also 
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asked  lor  an  injunction  forbidding  the  execution  of  the  pro-  s-  4M>). 
ces-verbal  and  resolutions.     In  the  Superior  Court  Mr.  Jus-  Que^T 
tice  Dunlop  dismissed  the  petition  and  demand  for  an  injunc-  Appeals, 
tion  and  dissolved  the  interim  injunction  which   had  been  Taxes,  etc. 
issued,  with  costs.     In  the  Court  of  Review  the  judgment  at 
the  trial  was  reversed  and  it  was  declared  that  the  proces- 
verbal  of  1857  had  ceased  to  be  in  force  and  the  corporation 
was  enjoined  against  the  execution  of  the  proces-verbal  and 
resolutions  in  question.    By  the  judgment  appealed  from  the 
Court  of  King's  Bench  reversed  the  judgment  of  the  Court 
of  Review  and  restored  the  judgment  of  the  Superior  Court. 
The  Court  referred  to  article  560  C.C.  and,  considering 
that  the  case  of  Toussignant  v.  County  of  Nicolet,  32  Can. 
S.C.R.  353,  was  binding,  quashed  ,the  appeal  with  costs. 

Group  2. — Proceedings  to  set  aside  assessment  or  valuation 
rolls. 

Jurisdiction  was  exercised  in  the  following  cases: — 

Stevenson  v.  Montreal,  27  Can.  S.C.R.  187. 

A  by-law  was  passed  for  the  widening  of  a  street  and 
the  necessary  expropriation  therefor,  including  the  assess- 
ment of  the  properties  benefited.  Certain  proprietors  dis- 
satisfied with  the  assessment,  petitioned  the  Superior  Court 
to  set  aside  the  assessment  roll.  The  petition  was  dismissed 
by  the  Superior  Court  and  this  judgment  affirmed  by  the 
Court  of  Queen's  Bench.  Upon  an  application  to  allow 
security  for  an  appeal  to  the  Supreme  Court  referred  by 
the  Registrar  to  a  judge  of  the  court,  it  was  held  that  the 
question  in  this  case  was  whether  certain  proprietors  should 
bear  a  greater  or  lesser  burden  of  taxation  not  only  as  the 
result  of  expropriation  which  had  already  been  made,  but 
also  as  the  result  of  expropriation  to  be  made ;  that  the  appeal 
would  settle  the  liability  of  the  property  of  the  petitioners 
both  as  regards  past  and  future  assessments,  and  that 
although  no  question  of  title  to  lands  within  the  meaning  of 
these  words  used  in  the  section  arose,  yet  it  fell  within  the 
words  "  other  matters  or  things  where  rights  in  future  might 
be  bound,"  and  that  the  rights  questioned,  if  not  real  rights 
were  analogous  to  real  rights,  and  therefore  within  ,the  con- 
templation of  the  statute. 

Followed  Stevenson  v.  City  of  Montreal,  27  Can.  S.C.R. 
593. 
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S.  46  (b).    White  v.  City  of  Montreal,  29  Can.  S.C.R.  677. 

Quebec"  By   his   Petition   to   tne   Superior    Court    the    appellant 

Appeals.  alleged  that  an  assessment  roll  prepared  in  connection  with 
Taxes,  etc.  the  widening  of  a  street  was  irregular,  illegal  and  void  and 
ought  to  be  annulled  and  set  aside.  This  petition  was  dis- 
missed by  the  Superior  Court  and  this  judgment  affirmed 
by  the  Court  of  Review,  but  the  Supreme  Court  reversed 
these  judgments  and  quashed  the  assessment  and  declared  it 
to  be  null  and  void. 


City  of  Montreal  v.  Belanger,  30  Can.  S.C.R.  574. 

A  petition  to  set  aside  an  assessment  roll  for  the  cost  of 
widening  a  street  dismissed  by  the  Superior  Court  was 
reversed  by  the  Court  of  Queen's  Bench  and  restored  by  the 
Supreme  Court  of  Canada. 

Jurisdiction  was  denied  in  the  following  cases: — 

McKay  v.  Township  of  Hinchinbrooke,  24  Can.  S.C.R.  55. 

This  was  an  action  brought  by  the  appellant,  a  ratepayer 
of  the  municipality  of  the  township  of  Hinchinbrooke,  ask- 
ing the  Superior  Court  to  have  the  valuation  roll  of  the 
municipality  for  the  year  1890,  which  had  been  homolo- 
gated and  not  appealed  against,  as  provided  in  article  1061 
(M.C.),  and  which  was  in  force  for  local  and  county  pur- 
poses, set  aside  and  declared  null  and  void,  because  the 
valuators  appointed  by  the  Lieutenant-Governor,  who  were 
paid  a  sum  of  $118  for  their  services,  had  been  illegally 
appointed,  and  that  a  roll  of  valuation  previously  made 
should  have  been  homologated  by  the  municipal  council. 
The  Superior  Court  maintained  the  appellant's  action,  and 
declared  the  valuation  roll  null  and  void.  The  Court  of 
Queen's  Bench,  reversing  the  judgment  of  the  Superior 
Court,  dismissed  the  plaintiff's  action  and  held  that  the 
court  had  no  jurisdiction  to  grant  the  appellant's  prayer, 
the  delay  for  appealing  having  elapsed  since  the  last  roll 
came  into  force  for  local  and  county  purposes.  On  appeal 
to  the  Supreme  Court  of  Canada,  the  Chief  Justice  said: 

"I  am  of  opinion  that  this  court  has  no  jurisdiction  to  enter- 
tain this  appeal.  It  is  not  within  the  provisions  of  the  Supreme 
and  Exchequer  Courts  Act  s.  24  (g),  R.S.C.  ch.  135,  which 
gives  jurisdiction  in  the  case  of  an  application  to  quash  a 
by-law,  and  that  for  two  reasons.  The  present  case  is  a  pro- 
ceeding not  in  the  nature  of  a  public  action,  as  in  the  case  of 
Webster  v.  Sherbrooke  (24  Can.  S.C.R.  52),  decided  yesterday 
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by  this  court,  but  an  action  taken  in  the  interest  of  a   privates.  46   (b). 
ratepayer;  and  in  the  next  place,  it  is  not  a  proceeding  to  annul 
the  by-law  of  the  corporation.     All  that  is  sought  is  to  set  up  Quebec 
the   validity    of    a   valuation    roll    which    the    municipal    council  Appeals, 
itself  has  refused    to    homologate.  Taxes,  etc. 

"Then  again,  it  does  not  refer  to  future  rights.  The  cases 
coming  under  that  head  in  subsection  (b)  of  section  29  (now 
46)  of  the  Supreme  and  Exchequer  Courts  Act,  are  cases  which 
relate  to  annual  rents,  or  annuities,  or  periodical  payments  of 
an  analogous  character.  In  such  cases  a  judgment  in  an  action 
relating  to  arrears  would  be  binding  in  future  actions.  There 
is  nothing  of  that  kind  here. 

"I  also  agree  with  my  learned  brothers  that  the  appeal 
should  be  dismissed  for  the  reasons  given  in  the  case  of  Moir  v. 
Corporation  of  Huntingdon,  19  Can.  S.C.R.  363.  The  question 
in  the  present  action  is  now  merely  one  of  costs.  The  appeal 
should  be  quashed  with  costs." 

Group  3. — Proceedings  to  recover  or  to  prevent  the  collec- 
tion of  taxes,  payable  under  municipal  by-laws. 

In  the  following  cases  jurisdiction  was  exercised: — 

Les  Commissaires  d'Ecoles  St.  Gabriel  v.  Les  Soeurs  de  la  Con- 
gregation-Montreal, 12  Can.  S.C.R.  45. 

This  action  was  brought  to  recover  the  sum  of  $808.50 
for  three  years'  school  taxes  (1878,  1879,  1880)  imposed 
by  the  appellants  upon  certain  immovable  property  owned 
by  the  respondents  within  the  limits  of  the  village  of  St. 
Gabriel. 

The  respondents  alleged  by  their  defence,  that  they  were 
an  educational  institution  and  that  the  lands  mentioned  in 
appellants'  declaration  as  being  their  property  were  exempt 
from  the  payment  of  municipal  and  school  taxes,  inasmuch  as 
the  said  parcels  of  land  were  held  by  the  respondents  for  the 
objects  for  which  they  were  established. 

By  their  answer  the  appellants  denied  that  the  property 
taxed  was  held  by  the  respondents  for  educational  objects, 
but  contended  that  the  respondents  carry  on  the  school  for 
the  purposes  of  deriving  an  income  therefrom.  The  respon- 
dents admitted  the  truth  of  the  declaration  and  relied  solely 
upon  the  exemption  pleaded  by  them. 

The  judgment  of  the  Superior  Court  in  favour  of  the 
defendants  was  affirmed  by  the  Court  of  Queen's  Bench,  but 
on  appeal  to  the  Supreme  Court  of  Canada  the  appeal  was 
allowed  with  costs.  This  judgment  was  delivered  the  same 
day  as  the  Bank  of  Toronto  v.  Le  Cure,  etc.,  12  Can.  S.C.R. 
25.  It  is  not  clear  in  what  way  the  Court  distinguished 
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S.  46  (b).  these  two  cases.  The  amount  involved  here  was  under  $2,000, 
and  it  does  not  appear  to  fall  within  any  of  the  other  classes 
of  cases  mentioned  in  old  section  29  (now  46). 

Taxes,  etc. 

Wylie  v.  Montreal,  12  Can.  S.C.R.  384. 

In  an  action  brought  by  the  City  of  Montreal  to  recover 
$408  for  taxes,  the  defence  being  that  the  defendants  were 
an  educational  institution  within  the  meaning  of  41  V.  c.  6, 
s.  26  (Q),  and  entitled  to  exemption.  The  judgment  of  the 
Superior  Court  sustaining  the  city's  contention  was  affirmed 
by  the  Court  of  Queen's  Bench,  but  was  reversed  by  the 
Supreme  Court. 

Atty.-General  of  Canada  v.  City  of  Montreal,  13  Can.  S.C.R.  352. 
The  Government  of  Canada  welre  lessees  of  land  in  the 
City  of  Montreal  under  a  lease  whereby  the  lessees  coven- 
anted to  pay  taxes.  In  an  %  action  by  the  city  against  the 
landlord  for  three  years'  taxes  amounting  to  $1,832,  the 
Attorney-General  of  Canada  intervened  contending  that  as 
against  the  Crown  the  lands  were  exempt.  This  intervention 
was  dismissed  by  the  Superior  Court  and  the  judgment 
affirmed  by  the  Court  of  Queen's  Bench,  but  was  reversed 
on  appeal  to  the  Supreme  Court.  It  is  pointed  out  in  the 
judgment  of  the  majority  of  the  Court  that  C.S.L.C.,  c.  4, 
s.  2,  expressly  exempted  from  taxation  property  such  as  that 
in  question  in  the  action. 

Central  Vermont  v.  St.  Johns,  14  Can.  S.C.R.  288. 

The  railway  company  presented  a  petition  to  the  Superior 
Court  for  a  writ  of  injunction  restraining  the  corporation 
from  proceeding  to  enforce  a  distress  warrant  to  collect 
$559.26  claimed  to  be  due  from  the  petitioners  for  taxes  upon 
the  appellant's  railway  bridge,  etc.,  over  the  River  Richelieu. 
The  petition  was  opposed  by  a  demurrer  and  pleas  to  the 
merits.  The  Superior  Court  held  that  notwithstanding  that 
the  river  was  a  navigable  one  and  its  bed  and  waters  under 
the  control  of  the  Federal  authority  for  the  purpose  of  com- 
merce and  navigation,  nevertheless  private  constructions 
erected  in  the  bed  of  the  river  were  liable  to  taxation.  Upon 
appeal  the  Supreme  Court  of  Canada  held  that  the  property 
was  not  legally  liable  to  taxation  and  allowed  the  appeal. 

(This  judgment  was  affirmed  by  the  Privy  Council,  14 
App.  Cas.  590.) 
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Reburn  v.  Corporation  of  Parish  of  St.  Anne,  15  Can.  S.C.R.  92.      S.  46  (b). 

By  a  proces-verbal  duly  homologated,  made  by  the  muni-  Quebec 
cipal  corporation  of  St.  Anne  du  Bout  de  1'Isle,  a  portion  Appeals, 
of  the  road  fronting  the  land  of  appellant  was  ordered  to  be  Taxes,  etc. 
improved  by  raising  and  widening  it.     Upon  appellant's  re- 
fusal to  do  the  work  the  council  had  it  performed,  paid  $200 
for  it,  and  subsequently  sued  appellant  for  this  sum.     Held, 
per  Fournier,  Henry  and  Gwynne,  JJ.  (Strong  and  Tascher- 
eau,  JJ.,  dissenting,  and  Ritchie,  C.J.,  passing  no  opinion  on 
the  point),  that  although  the  matter  in  controversy  did  not  • 
amount  to  $2,000,  yet  as  it  related  to  a  charge  on  the  appel- 
lant's land  whereby  his  rights  in  future  might  be  bound,  the 
case  was  appealable. 

In  Toussignant  v.  Nicolet,  32  Can.  S.C.R.  353,  it  is  said 
that  since  the  decision  in  Diibois  v.  Ste.  Rose,  infra,  this  case 
is  no  longer  a  governing  authority. 

Les  Ecclesiastiques  de  St.  Sulpice  de  Montreal  v.  City  of  Montreal, 

16  Can.  S.C.R.  399. 

In  an  action  brought  to  recover  $361.90,  amount  of  a 
special  assessment  for  a  drain  along  the  property  of  the 
defendants,  the  amount  of  the  taxes  was  not  contested,  the 
defence  being  that  the  property  was  exempt  from  taxation 
under  41  V.  c.  6,  s.  26  (Que.).  The  Court  held  that  the 
case  was  appealable  as  coming  within  the  words  "  such  like 
matters  or  things  where  the  rights  in  future  might  be 
bound,"  and  that  if  the  rate  struck  was  found  to  be  insuffi- 
cient and  another  rate  imposed,  the  parties  would  be  bound 
by  the  judgment  in  this  case. 

City  of  Montreal  v.  Cantin,  35  Can.  S.C.R.  223. 

In  this  case  the  appellants  caused  the  sheriff  to  seize  cer- 
tain lands  belonging  to  respondent  for  the  recovery  of  a 
special  assessment  of  $24,000.  The  respondents  by  an 
opposition,  asked  the  annulment  of  the  seizure  on  the  ground 
that  the  appellants'  claim  was  prescribed.  The  opposition 
was  maintained  by  the  Superior  Court  and  Court  of  King's 
Bench,  and  finally  by  the  Supreme  Court. 

Jurisdiction  was  denied  in  the  following  cases : — 

Bank  of  Toronto  v.  Le  Cure,  etc.,  12  Can.  S.C.R.  25. 

In  this  case  the  declaration  alleged  that  the  defendant  was 
proprietor  of  certain  lands  in  the  plaintiffs'  parish;  that  the 
property  was  subject  to  a  tax  in  favour  of  the  plaintiffs  for 
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S.  46   (b).     $165.82    charged    thereon    while    in    the    possession   of    the   de- 
fendant's  vendor,    a    Roman   Catholic.        By    its    conclusion    the 
Quebec  declaration  asked  that  the  property  might  be  declared   charged 

Appeals.         with    the    paymet    of    the    isaid    tax    and    .the    defendants    con- 
Taxes,  etc.      demned  to  pay  the  same,  and   in  default  that  the  lands  might 
be  sold.       The  Superior  Court  gave  judgment  in  favour  of  the 
plaintiff  in  the   following  language: 

"Declare  les  dits  immeubles  affectes  et  hypotheques  au  paiement 
de  la  dite  somme  de  cent  soixante  et  cinq  piastres,  etc.,  et  con- 
damne  la  dite  defenderesse  comme  proprietaire,  posisesseur  et  deten- 
trice  des  dits  immeubles  a  les  delaisser  en  justice,  pour  qu'ils  soient 
vendus  par  decret  au  rtlus  off  rant  et  dernier  encherisseur,  en  la  man- 
iere  ordinaire  et  accoutumee,  sur  le  curateur  qui  sera  cree  au  delais- 
s<ement,  pour  sur  le  prix  de  la  dite  vente  etre  les  dits  demandenrs 
payes  de  la  dite  somme  de  cent  soixante  et  cinq  piastres,  etc." 

This  judgment  was  affirmed  by  the  Court  of  Queen's  Bench 
and  on  appeal  to  the  Supreme  Court  it  was  held  that  the  case 
did  not  fall  within  any  of  the  provisions  of  42  V.  c.  29,  s.  8; 
(now  section  46  (ft)),  and  the  appeal  was  quashed  for  want  of 
jurisdiction,  the  Court,  per  Taschereau,  J.,  saying:  "The  title 
to  this  land  is  not  disputed  nor  in  controversy,  nor  do  the 
words  'such  like  matters  or  things  where  the  rights  in  future 
might  be  bound'  support  the  appeal.  The  right  of  the  plain- 
tiffs to  tax  this  property  is  not  disputed  here,  nor  is  its  liability 
to  future  taxation  in  contestation,  and  the  fact  that  the  taxes 
claimed  are  payable  by  instalment  some  of  which  may  not 
yet  be  due,  cannot  render  the  case  appealable.  The  present 
liability  of  the  bank,  or  rather  the  lien  on  this  property,  is  the 
only  matter  in  controversy." 

The  defendant  filed  an  admission  that  the  taxes  claimed 
were  based  upon  a  regular  roll  and  that  the  amount  claimed 
by  the  action  was  due  to  tftie  defendant  as  proprietor  and 
occupant  of  the  lands  mentioned  in  the  declaration,  if  the 
exemption  claimed  in  this  defence  was  not  allowed  by  the  court. 


Dubois  v.  Village  of  St.  Rose,  21  Can.  S.C.R.  65. 

In  an  action  for  the  recovery  of  a  sum  of  $262.14,  money 
paid  by  the  respondents  for  macadam  work  done  on  the  road 
fronting  upon  appellant's  land,  the  work  being  imposed  under 
a  by-law  of  the  respondent  corporation,  the  appellants  set  up 
the  nullity  of  the  by-law.  Held,  that  the  future  rights  which 
might  be  bound  did  not  relate  to  a  fee  of  office,  duty,  rent, 
revenue,  etc.,  or  to  any  title  to  lands  or  tenements,  annual 
rents  and  other  matters  or  things  where  the  rights  in  future 
might  be  bound  referred  to  in  this  section. 

City  of  Montreal  v.  Land  &  Loan  Co.,  34  Can.  S.C.R.  270. 

In  this  case  the  respondents,  together  with  other  land 
owners,  were  taxed  under  a  special  assessment,  and  the  sheriff 
was  directed  to  levy  upon  respondents'  lands  amount  of  this 
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assessment  of  $316.88.     The  value  of  the  respondents'  lands  s-  46  (b). 
seized    exceeded    $2,000    and    value    of    the    lands    assessed  g   7~~ 
exceeded    $50,000.        The    respondents    filed    an    opposition  Appeals 
to    the    seizure    which    was    maintained    by    the    Superior  Taxes,  etc. 
( \rnrt  and  affirmed  by  the  Court  of  King's  Bench.     An  appeal 
to  the  Supreme  Court  was  quashed,  the  Court  holding  that 
the  amount  in  controversy  was  $316;  that  the  whole  amount 
of  the  roll  was  not  in  controversy ;  that  the  value  of  the  land 
seized  was  not  the  amount  in  controversy,  nor  did  the  con- 
troversy relate  to  any  title  to  lands,    and   that    neither    the 
collateral  effect  of  the  judgment,  nor  any  loss  that  a  party 
might  suffer  by  reason  of  the  judgment,  should  be  taken  into 
consideration. 


Town  of  Outremont  v.  Joyce,  43  Can.  S.C.R.  611. 

The  action  was  for  the  recovery  of  $1,133.53  claimed  by 
the  town  corporation  as  the  amount  of  an  instalment  of 
taxes  extending  over  a  period  of  twenty  years  (which,  in 
gross,  exceeded  $2,000),  imposed  on  the  lands  of  the  defend- 
ant as  a  special  tax  for  the  improvement  of  the  highways 
of  the  municipality.  The  action  was  dismissed  by  the 
Superior  Court,  at  the  trial,  and  the  appeal  was  asserted 
from  the  judgment  of  the  Court  of  King's  Bench  affirming 
this  decision. 

The  questions  raised  on  the  argument  of  the  motion  are 
stated  in  the  judgment  of  the  Chief  Justice: 

"This  is  an  action  brought  to  recover  a  sum  of  $1,133.53 
alleged  to  be  an  instalment  due  on  a  larger  amount  for 
municipal  taxes,  which,  it  was  said  at  the  argument,  is 
within  the  appealable  limit.  The  defence  is  based  on 
grounds  that  involve  the  liability  of  the  respondent  for  the 
whole  assessment,  and  the  judgment  appealed  from  is  con- 
clusive on  the  liability  in  any  action  for  the  other  instal- 
ments. By  the  conclusion  of  the  declaration  the  appellants 
have  with  much  care  limited  the  matter  in  controversy  in 
this  proceeding  to  the  amount  of  the  one  instalment  due 
($1,133.53),  and  they  could  not,  if  successful,  get  judgment 
for  more.  The  statute  enacts :  '  No  appeal  shall  lie  wherein 
the  matter  in  controversy  does  not  amount  to  the  sum  or 
value  of  two  thousand  dollars,'  and  we  are,  therefore,  with- 
out jurisdiction  to  entertain  this  appeal. 

"The  motion  to  quash  must  be  granted  with  costs. 

"  See  hereon  Dominion  Salvage  and  Wrecking  Company 
v.  Jtrou-n,  20  Can.  S.C.R.  203." 
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S.  46  (c).     4(J  (c) — $2,000  involved — cases  generally. 


Quebec 
Appeals. 
Amount 
involved. 


Value  established  by  affidavit. 

Dreschell  v.  Auer  Incandescent  Light  Mfg.   Co.,  28   Can.   S.C.R. 
268. 

On  a  motion  to  quash  an  appeal  where  the  respondents 
filed  affidavits  stating  that  the  amount  in  controversy  was  less 
than  the  amount  fixed  by  the  statute  as  necessary  to  give 
jurisdiction  to  the  appellate  court,  and  the  affidavits  were 
also  filed  by  the  appellants  shewing  that  the  amount  in  con- 
troversy was  sufficient  to  give  jurisdiction  under  the  statute, 
the  motion  to  quash  was  dismissed,  but  the  appellants  weire 
ordered  to  pay  the  costs  as  the  jurisdiction  of  the  Court  to 
hear  the  appeal  did  not  appear  until  the  filing  of  the  appel- 
lants' affidavits  in  answer  to  the  motion. 

McCorkill  v.  Knight,  Cout.  Dig.  56. 

The  'appellant  was  allowed  to  shew  by  affidavit  that  the 
amount  in  dispute  was  over  $2,000. 

Muir  v.  Carter;  Holmes  v.  Carter,  16  Can.  S.C.R.  473,  Cass.  Dig. 

407. 

Where  the  matter  in  controversy  is  bank  shares,  their 
actual  value  at  the  time  of  the  institution  of  the  action  and 
not  their  par  value  will  determine  the  right  of  appeal  under 
section  29,  Supreme  and  Exchequer  Courts  Act  (now  46) 
and  the  actual  value  of  such  shares  may  be  shewn  by 
affidavit. 

Hamilton  Brass  Co.  v.  Barr  Cash  Co.,  38  Can.  S.C.R.  218. 

After  leave  to  appeal  was  refused,  infra,  p.  285,  the  appel- 
lants launched  an  appeal  de  piano  and  applied  to  the  registrar 
to  have  their  security  allowed,  and  filed  affidavits  shewing  that 
the  amount  involved  was  more  than  $1,000.  The  registrar  re- 
ferred the  application  to  the  Honourable  Mr.  Justice  Girou- 
ard,  who  held,  on  the  material  filed,  that  there  was  jurisdic- 
tion, and  made  an  order  allowing  the  security.  The  appeal 
was  accordingly  held  on  the  merits. 

Hood  v.  Sangster,  Nov.  12th,  1889;  16  Can.  S.C.R.  723. 

An  action  was  instituted  by  the  respondent  against  the 
appellant  for  the  partition  and  licitation  of  a  cheese  fac- 
tory, etc.,  in  order  that  the  proceeds  might  be  divided 
according  to  the  rights  of  the  parties  who  had  carried  on 
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business  as  partners.     The  judgment  appealed  from  ordered  s.  46  (c). 
tlu*  liritation  of  the  factory  and  its  appurtenances.       On  a 
motion  to  quash  the  appeal  by  the  respondent  on  the  ground 
that  the  matter  in  controversy  was  under  $2,000,  the  appel-  Amount 
lant  in  answer  to    the    respondent's   affidavit    filed    another  involved, 
affidavit  shewing  that  the  total  value  of    the  property  was 
$3,000,  but  it  being  admitted  that  the  respondent  (plaintiff) 
claimed  but  one-half  interest  in  the    property  it  was  Held, 
that  the  matter  in  controversy,  and  claimed  by  the  respon- 
dent, not  amounting  to  the  sum  or  value  or  $2,000,  the  appeal 
should  be  quashed  with  costs. 

Copeland-Chatterson  Co.  v.  Business  System,  Dec.  7,  1907. 

This  was  an  action  claiming  no  specific  amount  of 
damages  and  an  injunction.  An  order  was  made  by  the 
registrar,  Dec.  llth,  1907,  affirming  the  jurisdiction  of  the 
Court,  it  being  established  upon  affidavit  and  counsel  for 
respondent  not  objecting,  that  the  amount  involved  exceeded 
$1,000. 

In  Wenger  v.  Lament,  41  Can.  S.C.R.  603,  the  facts  were  as 
follows : 

In  1905  L.  and  others  purchased  from  W.  his  creameries 
on  the  faith  of  a  statement  purporting  to  be  made  up  from 
the  books  and  shewing  an  output  for  the  years  1904-5  equal 
to  or  greater  than  that  of  1903.  Having  discovered  that  this 
statement  was  untrue  they  brought  action  for  recission  of 
the  contract  to  purchase  and  damages  for  the  loss  in 
operating  during  1906.  The  judgment  at  the  trial  dis- 
missing the  action  was  affirmed  by  the  Divisional  Court. 
The  Court  of  Appeal  reversed  the  latter  judgment,  held  that 
recission  could  not  be  ordered  but  the  only  remedy  was 
damages,  and  ordered  a  reference  to  assess  the  amount.  On 
appeal  to  the  Supreme  Court  of  Canada  leave  to  appeal  was 
refused,  by  two  judges  on  the  ground  that  the  amount  did 
not  appear  in  the  record  and  was  the  very  question  in  dis- 
pute, while  Girouard,  J.,  dissenting,  was  of  opinion  that  the 
amount  involved  had  been  satisfactorily  established  by  affi- 
davits. 

In  La  Compagnie  d'Aqueduc  de  la  Jeune-Lorette  v.  Verrett,  42 
Can.  S.C.R.  156. 

Motion  to  quash  an  apepal  from  the  judgment  of  the  Court 
of  King's  Bench,  appeal  side,  affirming  the  judgment  of  the 
Superior  Court,  District  of  Quebec,  maintaining  the  plaintiff's 
action  with  costs. 
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S.  46  (c).  By   the    judgment    of   the    Superior    Court    (affirmed    by   the 

judgment    appealed    from)     it   was    declared    that    the    plaintiff 
Quebec  had   the   exclusive  right,  under    a   municipal    by-law,    of   placing 

Appeals.  water-pipes  on  certain  streets  in  the  Village  of  St."  Ambroise 
Amount  de  la  Jeune-Lorette  (the  mis-en-cause),  for  the  purpose  of 
involved.  supplying  water  to  part  of  the  municipality  during  twenty-five 
years  from  the  10th  April,  1893,  and  that  the  defendants  had 
infringed  that  privilege  by  placing  water-pipes,  in  connection 
with  their  rival  system  of  water-works,  on  those  streets  to  the 
injury  of  the  plaintiff,,  and  it  was  ordered  that  the  water-pipes 
so  placed  by  the  defendants  should  be  removed;  the  defendants 
were  enjoined  against  operating  waterworks  within  the  area 
in  question,  condemned  to  pay  to  the  plaintiff  the  sum  of 
$50  damages,  with  costs,  and  the  right  was  reserved  to  the 
plaintiff  to  take  such  further  action  as  he  might  be  advised 
for  the  recovery  of  damages  subsequent  to  the  date  of  his  action. 
At  the  hearing  of  the  motion  to  quash  the  appeal  to  the 
Supreme  Court  of  Canada  for  want  of  jurisdiction,  affidavits 
were  filed,  on  behalf  of  the  appellants,  showing  that  the  total 
value  of  their  system  of  waterworks  was  from  $20,000  to 
$25,000;  that  the  actual  value  of  their  works  in  the  Village 
of  St.  Ambroise  de  la  Jeune  Lorette,  apart  from  the  value  of 
the  land,  was  $16,000;  that  the  portion  ordered  to  be  demol- 
ished was  capa.ble  of  returning  them  an  annual  revenue  of 
$500  or  $600  from  one  part  of  the  municipality  and  that  the 
remainder,  which  would  be  destroyed  in  consequence  of  the 
judgment,  was  of  the  value  of  from  $8,000  to  $10,000  and 
capable  of  producing  an  annual  revenue  of  $600. 

It  was  held,  Girouard  and  Idington,  JJ.,  dissenting,  that,  as 
it  did  not  appear  from  the  record  that  the  sum  or  value  de- 
manded by  the  action  was  of  the  amount  limited  by  the 
Supreme  Court  Act  in  respect  to  appeals  from  the  Province 
of  Quebec  nor  that  any  title  to  lands  or  future  rights  were 
affected,  an  appeal  would  not  lie  to  the  Supreme  Court  of 
Canada. 

Amount   involved  in  cases   of   Oppositions — Interventions — 

Counterclaims. 
Oppositions — Jurisdiction  denied. 

Champoux  v.  Lapierre,  Cout.  Dig.  56. 

Contestation  on  opposition  by  respondent  to  a  seizure  of 
lands  by  appellant  on  a  judgment  for  $640.  The  opposi- 
tion alleged  that  respondent  was  a  creditor  of  defendant  for 
$31,000  and  asked  that  seizure  be  annulled  on  the  ground 
that  by  agreement  of  17th  October,  1876,  no  property  of 
the  defendant  should  be  sold  without  the  respondent's  con- 
sent. Defendant  was  a  building  society,  and  respondent 
alleged  by  appellant  to  be  a  director  had  become  a  party  to 
and  bound  by  the  agreement.  The  opposition  was  main- 
tained by  the  Superior  Court  and  by  the  majority  of  the 
Court  of  Queen's  Bench.  Held,  that  the  appeal  did  not 
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come  within  any  of  the  cases  mentioned  in  42  V.  c.  39,   s.  8,  S.  46  (c). 
providing  for  appeals  from  the  Province  of  Quebec  (now  46).       ^~ 
The  demand  was  for  $640:  the  opposition  was  not  for  any  Appeals, 
particular  sum  and  did  not  ask  for  the  payment  of  the  debt  Amount 
:>1,000,  but  attacked  only  the  seizure  for  $640  and  sought  involved, 
to  interfere  with  the  exemption  of  a  judgment  for  that  sum; 
the   amount  in   dispute  therefore  was  this    $640,    and    the 
question  of  jurisdiction   was  governed  by  this  amount  and 
not   by  the  value   of  property   seized,   although   such  value 
exceeded  the  sum  of  $2,000.     Henry,  J.,  dissented.     Appeal 
quashed   for  want   of  jurisdiction,    but    without    costs,    the 
objection  having  been  raised  by  the  Court. 

Gendron  v.  McDougall,  4th  March,  1885. 

The  appellants,  being  creditors  of  the  late  Isaac  Gouv- 
erneur  Ogden,  Sheriff  of  the  District  of  Three  Rivers,  sued 
and  obtained  a  judgment  on  the  16th  March,  1874,  against 
his  sole  heir,  Isaac  Lowr  Evans  Ogden,  for  $528.83,  with 
interest. 

The  latter  having  died,  the  appellants  recovered  another 
judgment,  on  the  18th  January,  1881,  declaring  that  the 
former  could  be  enforced  by  execution  against  his  repre- 
sentative, Charles  Kinnis  Ogden,  to  the  extent  of  $231, 
with  interest  and  costs. 

By  virtue  of  the  last  judgment,  the  appellant  caused  to 
be  made  a  seizure  of  an  immoveable  derived  from  the  suc- 
cession of  Sheriff  Ogden  by  Isaac  Low  Evans  Ogden,  and 
from  the  succession  of  the  latter  by  Charles  Kinnis  Ogden. 

The  respondents  contested  the  seizure  of  that  lot  of 
land,  by  an  opposition  a  fin  de  distraire. 

They  alleged  in  their  opposition,  that  Isaac  Low7  Evans 
Ogden  had  sold  them  the  land  seized,  for  the  price  of  $2,000 
paid  cash,  and  they  prayed  that  they  might  be  declared  the 
true  owners  and  proprietors  of  the  said  lot  of  land,  and  that 
the  seizure  of  it  might  be  annulled  and  set  aside. 

The  appellants  contested  this  opposition,  pleading 
several  pleas,  impunging  the  alleged  sale  and  title  of  the 
respondents  to  the  land  in  question. 

On  appeal  to  the  Supreme  Court  of  Canada  from  the 
judgment  rendered  by  the  Court  of  Queen's  Bench  for 
Lower  Canada,  reversing  the  judgment  of  the  Superior 
Court  on  this  contestation,  Held,  that  the  opposition  having 
boon  filed  in  a  suit  in  which  the  amount  in  dispute  was  less 
than  $2,000,  the  appeal  would  not  lie.  Macfarlane  v. 
Leclaire,  15  Moo.  P.C.C.  181,  referred  to;  also  Champoux 
v.  Lapicrrc  (supra,  p.  252). 
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S.   46   (c). 

Quebec 
Appeals. 
Amount 
involved. 


Appeal  quashed  for  want  of  jurisdiction,  but  without 
costs,  a  motion  to  quash  not  having  been  made  at  the  earliest 
convenient  moment. 

Canadian  Breweries  Co.  v.  Gariepy,  38  Can.  S.C.R.  236. 

In  this  case  the  Chief  Justice  said:  "Here  the  appellant, 
a  creditor  of  one  Herschorn  for  the  sum  of  $600,  by  a  pro- 
ceeding known  under  the  Quebec  Code  of  Procedure  as  a 
tierce  opposition,  asked  that  a  judgment  rendered  ex  parte 
seven  months  before,  and  to  which  the  curator  to  the  estate 
was  a  party,  be  set  aside.  By  the  judgment  to  which  this 
opposition  was  fyled  the  respondent  was  declared  to  be  en- 
titled to  the  possession  as  owner  of  certain  property  then  in 
the  hands  of  the  curator  to  Herschorn 's  estate,  and  the 
question  in  issue  on  the  tierc&  opposition  was  the  right  of 
the  present  appellant  to  have  the  ex  parte  judgment  rendered 
in  favour  of  the  respondent  set  aside.  On  that  issue  there 
was  no  matter  in  controversy  involving  directly  a  question 
of  money  and  this  court  is  without  jurisdiction  >1 

Lachance  v.  La  Societe  de  Prets,  26  Can.  S.C.R.  200. 

The  respondents  proved  a  claim  of  over  $2,000  against 
on  insolvent  estate  based  upon  a  hypothec  security.  The 
appellant  had  proved  a  claim  of  $920,  and  contested  respon- 
dent's security,  and  claimed  that  the  curator  of  the  insolvent 
estate  had  improperly  collocated  the  whole  amount  in  his 
hands  to  the  respondents,  whereas  it  should  be  distributed 
proportionately  amongst  all  the  creditors  of  the  estate  whose 
claims  amounted  to  over  $10,000.  The  Court  of  Appeal 
having  affirmed  the  collocation  of  the  curator,  an  appeal 
therefrom  to  the  Supreme  Court  was  quashed,  the  Court 
holding  that  the  pecuniary  interest  of  the  party  appealing 
alone  could  be  taken  into  consideration  and  that  appellant's 
contestation  of  the  respondents'  collocation  might  result  in 
bringing  back  to  the  insolvent  estate  a  sum  of  over  $2,000, 
but  the  jurisdiction  of  the  Supreme  Court  did  not  depend 
upon  the  possible  consequences  of  a  possible  judgment. 

Kinghorn  v.  Larue,  22  Can.  S.C.E.  347. 

In  this  case  the  appellant  K.  had  recovered  judgment 
against  H.  for  $1,125,  and  under  a  writ  of  execution  seized 
certain  lands  which  were  sold  for  $950.  The  defendant  L. 
having  filed  an  opposition  afin  de  conserrer  for  $24,000, 
claimed  to  be  collocated  on  this  sum  of  $950  au  marc  la 
livre.  K.  contested  this  opposition  and  the  Superior  Court 
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maintained  his  contestation,  but  this  judgment  was  reversed  s-  46  (c)- 
by  the  Court  of  Queen's  Bench.     On  appeal  to  the  Supreme  Q   7~ 
Court  it  was  held  after  54-55  V.  c.  25  [now  46  (2)]  that  the  Appeals, 
latter  statute  had  no  application,   and  that  it  was  the  in-  Amount 
terest  of  the  party  appealing  that  had  to  be  taken  into  con-  involved, 
sideration  to  determine  whether  the  case  was  appealable  or 
not;  the  appellant's  judgment  was  for  $1,125,  and  he  was 
pecuniarily  interested  only  to  that  amount,  and  the  appeal 
should  be  quashed. 

Vide  s.  46  (2),  infra,  amount  in  dispute. 

Oppositions. 

J urisdiction   affirmed. 

Great  Easterin  Ely.  Co.  v.  Lambe,  21  Can.  S.C.R.  431. 

The  plaintiff,  respondent,  recovered  judgment  against 
the  Montreal  &  Sorel  Rly.  Co.  for  $675  and  took  in  execution 
the  railway  property  of  the  said  company.  Thereupon  the 
opposants,  appellants,  filed  an  opposition  to  the  writ  of  exe- 
cution claiming  to  have  the  property  sold  subject  to  its 
claim  for  $35,000.  The  Superior  Court  dismissed  the  oppo- 
sition which  was  affirmed  by  the  Court  of  Queen's  Bench. 
The  opposants  then  appealed  to  the  Supreme  Court.  The 
respondents  thereupon  moved  to  quash  on  the  ground  that 
the  amount  involved  was  less  than  $2,000,  viz.,  $675.  The 
Court,  without  expressly  dismissing  the  motion  to  quash, 
ordered  the  appeal  to  be  heard  on  the  merits. 

Turcotte  v.  Dansereau,  26  Can.  S.C.R.  578. 

An  opposition  filed  under  the  provisions  of  articles  484 
and  487  of  the  Code  of  Civil  Procedure  of  Lower  Canada 
for  the  purpose  of  vacating  a  judgment  entered  by  default, 
is  a  "  judicial  proceeding  "  within  the  meaning  of  section  29 
of  "  The  Supreme  and  Exchequer  Courts  Act  "  (now  46), 
and  where  the  appeal  depends  upon  the  amount  in  contro- 
versy, there  is  an  appeal  to  the  Supreme  Court  of  Canada  if 
the  amount  of  principal  and  interest  due  at  the  time  of  the 
filing  of  the  opposition  under  the  judgment  sought  to  be 
annulled  is  of  the  sum  or  value  of  $2,000. 

Robinson  &  Little  v.  Scott,  38  Can.  S.C.R.  490. 

In  this  case  the  Chief  Justice  said: 

"  The  appellant,  a  creditor  of  the  defendant  McGiHi- 
vray  for  the  sum  of  $900,  brought  a  suit  on  behalf  of  himself 
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and  all  other  creditors  against  the  respondents  to  have  it 
declared  that  a  transfer  of  a  cheque  for  the  sum  of  $1,172.27, 
made  by  McGillivray  to  Scott,  was  preferential  and  void  and 
to  recover  for  purposes  of  distribution  among  all  the  credi- 
tors the  proceeds  of  such  cheque.  .  .  .  What  is  the  matter 
in  controversy  between  the  parties  upon  which  the  right  to 
appeal  depends?  .  .  .  Undoubtedly  the  cheque  the  proceeds 
of  which  it  is  sought  by  the  action  to  bring  into  the  estate  for 
distribution.  In  this  proceeding  that  is  the  only  issue.  If 
the  appellant  succeeds  here,  the  result  will  be  in  so  far  as 
the  judgment  of  this  court  is  concerned  to  set  aside  the 
transfer  as  fraudulent  and  void,  and  condemn  the  defend- 
ants to  pay  over  the  proceeds  of  the  cheque  for  distribution 
among  all  the  creditors  in  whose  interest  the  suit  is  brought. 
There  is  no  controversy  as  to  the  amount  of  plaintiff's  claim, 
he  sued  as  one  of  a  class.  In  Canadian  Breweries  Co<.  v. 
Gariepy  (38  Can.  S.C.R.  236),  to  which  reference  was  made 
at  the  argument,  there  was  no  pecuniary  amount  in  contro- 
versy. ' ' 

King  v.  Dupuis,  28  Can.  S.C.R.  388. 

In  this  case  the  plaintiff,  present  respondent,  had 
recovered  a  judgment  against  T.  for  $119.57,  and  seized 
in  execution  a  quantity  of  logs  and  lumber  valued  at 
$3,500,  whereupon  the  appellants  filed  an  opposition  afin 
de  distraire  claiming  ownership.  Held,  that  when  the 
judgment  appealed  from  has  dismissed  the  opposition,  the 
the  amount  in  controversy  is  the  value  of  the  goods  sought  to 
be  withdrawn  from  seizure  and  not  the  amount  demanded 
by  the  plaintiff's  action,  or  for  which  execution  has  issued. 
Turcotte  v.  Dansereau,  26  Can.  S.C.R.  578;  McCorldtl  \. 
Knight,  3  Can.  S.C.R.  233,  followed.  Champouv  v. 
Lapierre,  supra,  p.  252;  Gendron  v.  McDougall,  supra,  p. 
253  discussed  and  distinguished. 

Interventio ns — Jurisdiction  affirmed: 

Cote  v.  Richardson,  38  S.C.R.  41. 

An  intervention  filed  under  the  provisions  of  the  Code 
of  Civil  Procedure  of  the  Province  of  Quebec  is  a  "judical 
proceeding"  within  the  meaning  of  s.  29  of  the  Supreme 
and  Exchequer  Courts  Act,  and  a  final  judgment  thereon 
is  appealable  to  the  Supreme  Court  of  Canada  where  the 
matter  in  controversy  upon  the  intervention  amounts  to  the 
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sum  of  value  of  $2,000    without    reference    to    the    amount  s-  46  (c)- 
demanded  by  the  action  in  which  such  intervention  has  been 
filed.      Walcott  v.  Robinson,   (11  L.C.  Jur.  303);  Miller    v- 


. 

Dechene    (8   Q.L.R.    18);    Turcotte   v.   Dansereau    (26   Can.  Amount 
S.C.R.  578):   and  King  v.  Dupuis    (28    Can.    S.C.R.    388)  involved. 
followed.      The   Atlantic   and  North-West    Railway    Co.    v. 
Turcotte   (Q.R,  2  Q.B.  305)  ;  Allan  v.  Pratt   (13  App.  Cas. 
780),  and  Kinghorn  v.  Larue   (22  Can.  S.C.R.  347)   distin- 
guished. 

Counterclaims  —  Jurisdiction   affirmed: 

Hunt  v.  Taplin,  24  Can.  S.C.R.  36. 

The  plaintiff's  claim  was  for  $1,470,  balance  of  account 
due  him  as  agent  for  the  defendant's  testator.  By  their 
pleas  the  defendants,  besides  denying  the  plaintiff's  claim, 
alleged  that  plaintiff  was  indebted  to  defendant's  testator 
in  the  sum  of  $3,416,  and  that  a  deed  given  by  plaintiff 
to  defendant's  testator  was  in  truth  only  a  security  for 
said  indebtedness,  and  the  taxes  and  insurance  which  made 
up  the  plaintiff's  claim  arose  out  of  the  said  lands  and  were 
payable  by  the  plaintiff  under  the  agreement  by  which  the 
defendant's  testator  had  taken  the  deed  from  the  plain- 
tiff. The  Superior  Court  found  for  the  defendant,  which 
was  reversed  by  the  Court  of  Queen's  Bench.  Upon  a 
motion  to  quash  an  appeal  to  the  Supreme  Court  it  was 
held  that  although  the  defendant  did  not  claim  judgment 
against  plaintiff  for  balance  between  plaintiff's  claim 
and  the  said  sum  of  $3,416,  being  a  sum  over  $2,000, 
nevertheless  the  amount  in  controversy  was  the  whole  of 
the  appellant's  claim,  and  as  long  as  the  judgment  of  the 
Court  of  Queen's  Bench  stood,  the  defendant  could  have  no 
action  against  the  plaintiff  for  balance  of  his  claim,  and 
the  defendant's  pecuniary  interest  in  the  appeal  exceeded 
$2,000.  The  motion  was  therefore  dismissed. 

Molleur  v.  Moorehouse,  Nov.  17,  1909;  not  reported. 

The  plaintiff  Moorehouse  brought  an  action  In  the  Pro- 
vince of  Ontario  against  defendant  Molleur,  for  balance  due 
on  purchase  and  sale  of  machinery  amounting  to  $1,100.  By 
an  incidental  demand  or  counterclaim  in  the  same  action,  the 
defendant  claimed  for  loss  and  damage,  in  respect  of  the 
improper  condition  of  the  machinery  and  otherwise,  the  sum 
of  over  $2,000.  The  trial  judge  found  for  the  plaintiff  and 
dismissed  the  counterclaim.  An  action  on  the  said  judgment 
was  instituted  in  the  Province  of  Quebec.  The  defence  now 
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with  the  writ,  and  that  he  had  not  had  a  fair  trial  in  Ontario, 

Quebec  and  again   set   up   a    counterclaim   of   over    $2,000    and    applied 

Appeals.         to  increase  same  to  over  $5,000  on  ground  of  facts  which  came 
Amount          to  the  knowledge  of  defendant  subsequent  to  filing  of  his  plea, 
involved.        although  they  occurred  previous  to  the  institution  of  the  second 
action. 

Art.  211  C.P.Q.  reads  as  follows:  "Any  defence  which 
might  hare  been  set  up  to  the  original  action  may  be  pleaded 
to  an  action  brought  upon  a  judgment  rendered  in  any  other 
Province  of  Canada,  provided  that  the  defendant  was  not  per- 
sonally served  with  the  action  within  such  other  province,  or 
did  not  appear  In  such  action." 

The  plaintiff's  action  was  again  maintained  and  the  counter- 
claim dismissed.  This  judgment  was  confirmed  by  the  Court 
Of  King's  Bench. 

On  appeal  to  the  Supreme  Court,  after  argument  of  the 
question  of  jurisdiction,  the  following  judgment  was  pro- 
nounced by  the  Chief  Justice:  "Without  expressing  any 
opinion  as  to  whether  the  defence  set  up,  'demande  re  con- 
ventionelle,'  could  be  properly  pleaded  to  this  action,  in  view 
Of  art.  212  C.P.  (on  this  point  I  have  grave  doubts),  I  would 
on  the  facts  agree  with  the  trial  judge,  confirm  the  judgment 
maintaining  the  plaintiff's  action,  and  dismiss  the  appeal  with 
costs." 

Action  for  an  account — Jurisdiction  affirmed: 


L'Heureux  v.  Lamarche,  12  Can.  S.C.R.  460. 

The  plaintiff's  declaration  alleged  that  he  had  aban- 
doned to  the  defendants  immoveable  and  moveable  pro- 
perty, the  moveable  property  consisting  of  general  mer- 
chandise of  the  value  of  $2,250,  and  books  of  account 
amounting  to  $627.91,  and  promissory  notes  amounting  to 
$718.20,  and  a  hypothec  of  $182,  and  that  the  defendants 
in  default  be  condemned  to  pay  $5,478. 

In  this  case,  Taschereau,  J.,  in  delivering  the  judgment 
of  the  Court,  said: — 

"In  1882  the  plaintiff,  now  appellant,  assigned  his  estate 
to  the  defendants,  present  respondents,  for  the  benefit  of  his 
creditors.  By  his  present  action  "he  claims  from  the  defendants 
an  account  of  their  administration  of  his  estate.  By  their 
plea,  the  defendants  first  allege  that  they  are  not  bound  to 
account  to  the  plaintiff,  wherefore  they  ask  the  dismissal  of  the 
action. 

"2nd.  They  allege  that  they  have  already  accounted  to  him 
before  the  institution  of  this  action — and  this  as  garnis'hees 
in  a  suit  between  one  Guillet  and  the  plaintiff — so,  therefore, 
they  pray  for  the  dismissal  of  the  action.  3rd.  They  plead 
the  general  issue.  4th.  They  produce  a  statement  which 
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they  ask  the  Court  to  declare  to  be  a  true  and  faithful  accounts.  46  (c). 
of   their    administration,    and   that    the    action    be    consequently       — 
dismissed.  Quebec 

To  this  extraordinary  plea  the  plaintiff's  filed  a  general  Appeals, 
answer.  The  defendants  produced  evidence  to  establish  their  Amount 
account.  involved. 

"The  Superior  Court  dismissed  the  plaintiff's  action,  on 
the  ground  that  the  account  produced  was  a  true  and  faithful 
one.  The  consideranis  refer  to  the  garnishment  pleaded,  but 
the  dispositif  clearly  shews  that  the  Court  was  of  opinion  that 
the  account  therein  given  by  the  present  defendants  was  not 
sufficient  alone  to  entitle  them  to  ask  for  the  dismissal  of  the 
present  action. 

"The  Court  of  Review  unanimously  reversed  that  judgment 
on  the  ground  that  the  issue  to  be  first  determined  in  the  case 
is  as  to  the  right  of  the  plaintiff  to  ask  for  an  account  from 
the  defendants,  and  that,  till  that  point  has  been  adjudicated 
upon,  he,  the  plaintiff,  is  not  bound  to  contest  or  admit  the 
account  filed  with  the  plea. 

"The  Court  of  Queen's  Bench  reversed  the  judgment  of  the 
Court  of  Review  and  restored  the  first  judgment  by  which  the 
plaintiff's  action  had  been  dismissed.  The  plaintiff  now 
appeals  from  that  last  judgment. 

"I  am  of  opinion  that  the  judgment  of  the  Court  of  Review 
is  the  right  one,  and  that  the  plaintiff's  action  was  wrongly 
dismissed  by  the  Superior  Court." 

Gillespie  v.  Stephens,  14  Can.  S.C.R.  709. 

In  this  case  the  plaintiff  in  his  declaration  claimed  that 
for  A^ears  defendant  had  acted  as  his  agent  and  received 
large  sums  of  money  arising  from  sales  of  the  plaintiff's 
property,  for  which  he  had  failed  to  account;  that  the 
accounts  he  rendered  were  inaccurate,  and  prayed  to  have 
the  pretended  accounts  renderd  by  defendant  to  plaintiff 
declared  null  and  void,  and  that  defendant  be  ordered  to 
render  an  account  under  oath;  and  that  in  default  of  an 
account  defendant  be  condemned  to  pay  $10,000;  that  the 
defendant  had  not  accounted  for  the  receipt  of  monies 
amounting  in  all  to  over  $2,000.  After  argument  the 
appeal  was  dismissed. 

Bell  v.  Vipond,  31  Can.  S.C.R.  175. 

This  was  an  action  for  an  account  and  in  default  pay- 
ment of  $1,000.  Defendant  admitted  the  plaintiff's  right 
to  an  account  and  filed  same,  shewing  a  balance  in  his 
favour  of  $242.  The  plaintiff  contested  this,  claiming 
there  was  an  amount  exceeding  $2,000  due  him  from  the 
defendant.  Upon  the  trial  of  this  contestation  the  plain- 
tiff recovered  judgment  for  $2,190,  which  was  reversed  by 
the  Court  of  Queen's  Bench  and  action  dismissed.  The 
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plaintiff  applied  to  have  his  security  for  an  appeal  to  the 
Supreme  Court  allowed.  The  Court  held  that  the  amount 
in  controversy  was  clearly  over  $2,000,  and  the  security 
was  allowed  accordingly. 

Jurisdiction  denied: 

Donohue  v.  Donohue,  33  Can.  S.C.R.  134. 

The  declaration  demanded  first  an  account  and  in 
default  $2,000.  Secondly,  that  the  executors  be  dismissed 
from  office.  The  Superior  Court  ordered  the  removal  of  the 
executors,  but  did  not  order  the  account,  reserving  to  plain- 
tiff a  right  to  make  the  same  claim  in  another  action.  This 
judgment  was  reversed  by  the  Court  of  King's  Bench. 
There  was  no  appeal  by  plaintiff  from  the  judgment  of 
the  Superior  Court  refusing  the  account.  Held,  that  the 
Supreme  Court  had  no  jurisdiction  to  hear  an  appeal, 
following  Noel  v.  Chevrefils.  30  Can  S.C.R.  327,  supra,  p. 
238. 

St.  Aubin  v.  Birtz  dit  Desmarteau,  44  Can.  S.C.R.  470,  the  Chief 
Justice  said: 

"The  respondent  moves  to  quash  for  want  of  jurisdic- 
tion. This  is  an  action  to  reform  an  account  (en  reforma- 
tion de  compte),  in  which  the  plaintiff  alleges  that  his  in- 
terest in  the  sum  with  respect  to  which  the  new  account  is 
claimed  amounts  to  $1,000.  By  the  conclusions  of  the 
declaration  it  is  prayed  that  the  defendant  should  be  ordered 
to  render  an  account  and,  in  default  of  his  doing  so,  that 
he  be  condemned  to  pay  the  said  sum  of  $1,000.  The  judg- 
ment of  the  court  below  orders  an  account  and,  in  default 
of  compliance  with  the  order,  the  defendant  is  condemned 
to  pay  the  sum  of  $1,000. 

"On  these  facts  I  am  of  opinion  that  the  amount  in 
controversy  is  the  amount  with  respect  to  which  the  plain- 
tiff claims  an  interest  to  have  the  account  corrected,  viz., 
$1,000,  which  sum  is  not  within  the  appealable  limit;  and 
the  motion  to  quash  should  be  granted  with  costs." 

Cases  generally: 

The  Quebec,  Montmorency,  etc.,  Ely.  v.  Mathieu,  19  Can.  S.C.R. 

426. 

In  a  railway  expropriation  case  the  arbitrators  made  an 
award  in  favour  of  the  land  owner  for  a  sum  under  $2,000. 
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In  an  action  brought  to  set  aside  the  award  judgment  was8-  46  (c). 
n    in    favour    of    the    landowner    and    affirmed  by    the       ~ 
;rt  of  Queen's  Bench.     On  appeal  to  the  Supreme  Court,  Appeals 
Strong  and   Taschereau,  JJ.,  expressed    doubts    as    to    the  Amount 
jurisdiction    of    the  Court,  the  amount!  of  the  award  being  involved, 
under  $2,000  but  the  appeal  was  dismissed  on  the  merits. 

Dominion  Salvage  Co.  v.  Brown.  20  Can.  S.C.R.  203. 

In  an  action  to  recover  a  10  per  cent,  call  on  $10,000  of 
stock  subscribed  by  defendant,  Held,  by  the  Supreme  Court, 
G wynne  and  Patterson,  JJ.,  dissenting,  that  amount  in 
controversy  was  $1,000  and  no  appeal  would  lie. 

Dawson  v.  Dumont,  20  Can.  S.C.R.  709. 

In  this  case  the  plaintiff  recovered  judgment  in  a  suit 
of  Macdonald  v.  Simon  J .  Dawson  and  W.  McD.  Dawson, 
for  over  $2,000.  Thereupon  the  defendant,  W.  McD.  Daw- 
son,  instituted  proceedings  in  that  action  as  provided  by 
the  Code  of  Procedure  disavowing  the  solicitor  Dumont, 
who  had  entered  an  appearance  for  him,  alleging  that  he 
never  authorized  him  to  appear  and  never  knew  of  the 
proceedings  or  the  judgment  until  his  property  was  taken 
in  execution.  The  petition  in  disavowal  was  dismissed  by 
the  Superior  Court  and  this  judgment  was  affirmed  by 
the  Court  of  Queen's  Bench.  On  appeal  to  the  Supreme 
Court  it  was  held  that  as  the  judgment  obtained  against 
the  appellant  on  the  appearance  filed  by  the  defendant 
exceeded  the  amount  of  $2,000  the  judgment  on  the  peti- 
tion in  disavowal  was  appealable. 

Canadian  Ely.  Accident  Co.  v.  McNevin,  32  Can.  S.C.R.  194. 

Held,  that  a  judgment  below  for  $1,000  and  interest 
from  a  certain  date  before  action  brought  was  a  judgment 
for  more  than  $1,000  within  this  section,  and  the  case  was 
appealable.  Whether  the  fact  that  the  defendant  had  paid 
a  sum  of  money  into  Court  in  satisfaction  of  plaintiff's 
claim  and  filed  a  plea  to  that  effect  operated  to  make  the 
amount  in  controversy  less  than  $1,000,  the  Court  was  in 
doubt,  but  having  decided  tq  dismiss  the  appeal  expressed 
no  opinion. 

Vide  cases  cited  under  46  (c),  supra. 

Labrosse  v.  Langlois,  41  Can.  S.C.R.  43. 

An  action  having  been  brought  against  the  maker  and 
indorser  of  a  note  for  $2,000,  the  makers  sued  the  indorser 
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in  warranty  claiming  that  no  consideration  was  given  for 
the  note  and  asking  that  the  indorser  guarantee  them  against 
any  judgment  obtained  in  the  main  action.  They  also 
asked  that  an  agreement  under  which  the  makers  were  to 
become  liable  for  $3,000,  be  declared  null.  The  two  actions 
were  tried  together  and  judgment  given  for  the  plaintiff  in 
the  action  on  the  note  while  the  action  in  warranty  was 
dismissed.  On  appeal  from  the  latter  judgment  it  was  held 
that  the  amount  in  dispute  was  $2,000,  the  value  of  the  note 
sued  on;  that  the  costs  of  the  action  in  warranty  could  not 
be  added  and  without  them  the  sum  of  £500  was  not  in 
controversy  even  if  interest  and  costs  in  the  main  action 
were  added;  the  appeal,  therefore,  did  not  lie. 

Town  of  Outremont  v.  Joyce,  43  Can.  S.C.R.  611. 

In  an  action  instituted  in  the  Province  of  Quebec  to 
recover  the  sum  of  $1,133.53  claimed  as  an  instalment  of 
an  amount  exceeding  $2,000,  imposed  on  the  defendant's 
lands  for  special  taxes,  the  Supreme  Court  of  Canada  has 
no  jurisdiction  to  entertain  the  appeal  although  the  judg- 
ment complained  of  may  be  conclusive  in  regard  to  the 
further  instalments  accruing  under  the  same  by-lawf  which 
would  exceed  the  amount  mentioned  in  the  statute  limiting 
the  jurisdiction  of  the  Court.  Dominion  Salvage  and 
Wrecking  Co.  v.  Brown  (20  Can.  S.C.R.  203)  followed. 

Vide  also  Great  Eastern  Railway  Company  v.  Lamb,  21  Can. 
S.C.R.  431,  supra,  p.  255;  Hunt  v.  Taplin,  24  Can.  S.C.R.  36, 
supra,  p.  257;  O'Dell  v.  Gregory,  24  Can.  S.C.R.  661,  supra,  p. 
238;  Lachance  v.  La  Societe  de  Prets,  26  Can.  S.C.R.  200, 
supra,  p.  254;  Turcotte  v,  ^Dansereau,  26  Can.  S.C.R.  578, 
supra,  p.  255;  King  v.  Dupuis,  28  Can.  S.C.R.  388,  supra,  p. 
256;  Noel  v.  Chevrefils,  30  Can.  S.C.R.  327,  supra,  p.  238; 
Talbcxt  v.  Guilmartin,  30  Can.  S.C.R.  482,  supra,  p.  239;  Bell 
v.  Vipond,  31  Can.  S.C.R.  175,  supra,  p.  259;  Donohue  v. 
Donohue,  33  Can.  S.C.R.  134,  supra,  p.  260;  Winteler  v.  David- 
son, 34  Can.  S.C.R.  274,  supra,  p.  238;  Lapointe  v.  Montreal 
Police  Society,  35  Can.  S.C.R.  5,  addenda  et  corrigenda. 
Clement  v.  La  Banque  Nationale,  33  Can.  S.C.R.  343.  See 
addenda  et  corrigenda. 

Interest  or  costs  cannot  be  added. 
Bresnan  v.  Bisnaw,  Cent.  Cas.  318. 

Judgment  of  the  Registrar: 

The  facts  as  disclosed  by  the  affidavits  and  material  filed 
shew  that  the  respondents  brought  an  action  against  the  appel- 
lants and  recover  judgment  for  the  sum  of  $3,000.  On  appeal 
to  the  Divisional  Court  of  Ontario,  judgment  was  directed  to 
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be  entered,  on  27th  April,  1903,  against  the  defendants,  presents.  46  (c). 

appellants,    for    $1,000    and    costs.        Prom    this    judgment    an        

appeal    was    taken    by  the    present    appellants    to    the    Court    of  Quebec 
Appeal,    which    was    dismissed    on  the   25th   January,    1904,    and  Appeals, 
it  is  from  this  latter  judgment  that  the  appellants  now  propose  Amount 
to  carry  an  appeal  to  the  Supreme   Court  of  Canada.  involved. 

The  question  to  be  decided  is  whether  or  not  there  can  be 
taken  into  consideration  interest  since  the  27th  April,  1903, 
on  the  said  judgment  for  $1,000,  so  as  to  bring  the  case  within 
the  provisions  of  the  Act  60  &  61  V.  c.  34,  which,  by  s.s.  (c) 
provides  that  an  appeal  should  not  lie  unless  "the  matter  is  con- 
troversy in  the  appeal  exceeds  the  sum  or  value  of  $1,000 
exclusive  of  costs." 

The  right  to  interest  on  the  judgment  depends  solely  upon 
s.  116  of  the  Ontario  Judicature  Act,  which  will  be  found  in 
the  Revised  Statutes  of  Ontario  (1897),  c.  51,  which  reads  as 
follows:  "Unless  it  is  otherwise  ordered  by  the  court,  a  ver- 
dict or  judgment  shall  bear  interest  from  the  time  of  the  ren- 
dering of  the  verdict  or  of  giving  of  judgment,  as  the  case  may 
be,  notwithstanding  proceedings  in  the  action,  whether  in  the 
court  in  which  the  action  is  pending  or  in  appeal." 

The  view  taken  by  Mr.  Justice  Maclennan,  and  as  I  think, 
by  the  Judicial  Committee,  in  the  last  mentioned  case,  (?), 
appears  to  me  to  be  the  correct  one.  The  interest  is  payable 
pursuant  to  the  section  of  the  Judicature  Act  to  which  I  have 
referred,  and  is  a  matter,  in  my  opinion,  collateral  altogether 
to  the  judgment,  and  should  not  be  taken  into  consideration 
in  considering  the  amount  involved  in  the  appeal.  This  view 
is  in  accord  with  the  decision  of  the  Supreme  Court  in  the  case 
of  Toussignant  v.  The  County  of  Nicolet  (32  Can.  S.C.R.  353), 
where  the  Chief  Justice  said: 

"It  is  settled  law  that  neither  the  probative  force  of  a 
judgment  nor  its  collateral  effects,  nor  any  contingent  loss  that 
a  party  may  suffer  by  reason  of  a  judgment,  are  to  be  taken 
Into  consideration  when  our  jurisdiction  depends  upon  the 
pecuniary  amount,  or  upon  any  of  the  subjects  mentioned  in 
section  29  of  the  Supreme  Court  Act." 

I  am  of  the  opinion,  therefore,  that  no  appeal  lies  in  the; 
present  case,  and  the  motion  to  allow  the  security  is,  there- 
fore, refused  with  costs.  Motion  refused  with  costs. 

Toronto  Ely.  Co.  v.  Milligan,  42  Can.  S.C.R.  238. 

The  action  was  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  through  the  negligence  of  the 
company  in  the  operation  of  their  tramway.  At  the  trial 
the  jury  answered  the  questions  submitted  to  them  favour- 
able to  the  plaintiff  and  assessed  damages  at  $1,000,  for 
which  amount  judgment  was,  some  time  subsequently, 
entered  for  the  plaintiff.  This  judgment  was  affirmed  by 
the  judgment  from  which  the  appeal  was  sought. 

Counsel  urged  that  the  judgment  on  the  verdict  had  been 
entered  long  before  the  decision  of  the  Court  of  Appeal  (17 
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Ont.  L.R.  530),  and  contended  that  the  amount  of  $1,043.50 
was  the  true  amount  in  controversy  on  the  present  appeal. 
He  also  applied  for  a  stay  of  execution  to  enable  the  com- 
pany to  apply  for  special  leave  to  appeal,  in  case  such  leave 
was  thought  necessary. 

The  Court  granted  the  motion  and  quashed  the  appeal 
with  costs,  holding  that  the  amount  in  controversy  was,  by 
the  judgment  appealed  from,  that  at  which  damages  had 
been  assessed  by  the  verdict  of  the  jury,  and  as  interest  had 
not  been  included  in  nor  made  part  of  such  judgment  it 
could  not  be  added  in  order  to  bring  the  controversy  involved 
within  the  amount  limited  by  the  Supreme  Court  Act  in 
respect  to  appeals  from  the  Province  of  Ontario. 

The  application  for  stay  of  execution  was  refused. 

Appeal  quashed  with  costs. 

Beauchemin  v.  Armstrong,  34  Can.  S.C.R.  285. 

Where  the  Court  of  -Queen's  Bench  affirmed  the  judg- 
ment of  the  Superior  Court  dismissing  the  action,  but  varied 
it  by  ordering  the  defendant  to  pay  a  portion  of  the  costs, 
Held,  that  although  more  than  $2,000  was  demanded  by 
the  action,  the  defendant  had  no  appeal  to  the  Supreme 
Court  as  the  amount  of  the  costs  he  was  ordered  to  pay  was 
less  than  $2,000,  and  in  this  case  it  was  the  amount  in  con- 
troversy and  not  the  amount  demanded  that  governed  the 
jurisdiction;  the  case  falling  within  the  principle  of  the 
decision  in  Allan  v.  Pratt,  13  App.  Cas.  780. 

Dufresne  v.  G-uevremont,  26  Can.  S.C.R.  216. 

The  plaintiff  (respondent)  sued  defendant  on  a  contract 
to  construct  an  engine  for  $3,000,  and  recovered  judgment 
for  $2,150  and  interest,  in  all  $2,559.96,  which  judgment 
was  affirmed  by  the  Court  of  Review.  The  defendant 
appealed  to  the  Supreme  Court.  The  plaintiff  moved  to 
quash  on  the  ground  that  no  appeal  lay  to  the  Supreme  Court 
unless  an  appeal  also  would  lie  to  the  Judicial  Committee 
of  the  Privy  Council,  and  that  an  appeal  only  lay  to  the 
Privy  Council  when  the  amount  in  controversy  amounted 
to  £500,  and  that  excluding  interest  the  amount  involved 
was  under  £500.  The  Court  held  that  although  interest 
would  be  added  to  the  plaintiff  for  the  purpose  of  giving 
jurisdiction  under  the  jurisprudence  of  tine  Privy  Council, 
nevertheless,  this  would  not  apply  to  appeals  from  the 
Province  of  Quebec  wherein  it  is  expressly  enacted  (article 
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.  R.S.Q.)   that  "  wherever  the  right  to  appeal  is  depen-  s-  46  (c)- 
dent    upon   the  amount   in   dispute,    such    amount    shall   bo  ~  e7~ 
understood  to  be  that  demanded  and  not  that  recovered  if  Appeals. 
they  are  different."  and  the  appeal  was  accordingly  quashed.  Amount 

involved. 

Consolidated  actions. 

Practice  in  the  Privy  Council. 

"Where  there  are  several  suits  which  taken  separately  are 
below  the  appealable  amount  in  value,  but  taken  conjointly 
are  above  it,  the  suits  being  substantially  for  the  same  matter 
and  involving  the  same  questions,  and  the  court  below  has 
pronounced  one  judgment  as  its  decision  which  is  to  determine 
all  the  suits,  the  Privy  Council  has  given  leave  to  appeal,  and 
has  further  directed  that  if  the  parties  should  agree  that  all 
suits  were  to  abide  the  event  of  the  appeal  in  one  of  the  suits, 
the  record  in  that  suit  alone  need  be  transmitted  to  the  Privy 
Council.  Baboo  Gopal  Lall  Thakoor  v.  Teluk  Chunder  Rai, 
1  Moo.  Ind.  App.  548:  Ko  Rhine  v.  Snadden,  5  Moo.  P.C.  (N.S.) 
67. 

Practice  in  Supreme  Court. 

Ontario  Bank  v.  McAllister,  Nov.  19,  1909. 

This  was  an  action  against  defendants  for  $7,50  rent  due 
under  a  lease  in  which  present  appellants  were  added  as  third 
parties.  While  this  action  was  pending  a  second  action  was 
brought  for  subsequent  gales  of  rent.  The  trial  judge  gave 
judgment  for  plaintiff  against  defendant  and  in  favour  of 
defendant  against  third  parties.  On  appeal  by  the  third 
parties  to  Divisional  Court,  the  trial  judgment  was  set  aside 
and  defendant 's  claim  against  third  party  dismissed.  From 
these  two  judgments  the  defendants  appealed  to  the 
Court  of  Appeal  where  the  two  actions  were  consolidated  and 
argued  as  one  appeal.  The  Court  of  Appeal  gave  judgment 
in  favour  of  the  two  defendants  and  restored  the  judgment  of 
the  trial  judge.  From  this  judgment  an  appeal  was  taken  to 
the  Supreme  Court. 

A  motion  to  quash  for  want  of  jurisdiction  having  been 
made,  the  Court  said  the  motion  was  well  founded  but  allowed 
appeal  to  stand  until  appellant  had  an  opportunity  to  obtain 
leave  in  court  below.  Leave  was  subsequently  obtained  and 
case  heard  on  the  merits. 

Defences  raised  will  not  be  considered  on  question  of  juris- 
diction. 

Bastien  v.  Filiatrault  et  ux.,  31  Can.  S.C.R.  129. 

A  wife  after  a  judicial  separation  as  to  property,  became 
a  party,  along  with  her  husband,  to  an  "  Acte  de  dation  en 


266 


SUPREME   COURT  ACT. 


S.   46    (c). 

Quebec 
Appeals. 
Amount 
involved. 


paiement  et  vente  avec  faculte  de  remerer  "  in  favour  of  the 
plaintiff.  In  an  action  to  recover  $1,324  the  female  defend- 
ant attacked  the  contract  alleging  that  it  was  made  to  secure 
payment  of  a  personal  debt  of  the  husband  and  not  a,  debt  of 
the  community,  and  claimed  the  benefit  of  article  1301  of  the 
Civil  Code.  The  Superior  Court  and  the  Court  of  Queen's 
Bench  found  in  favour  of  the  defendant  and  on  appeal  to  the 
Supreme  Court  judgment  was  given  on  the  merits  dismissing 
the  appeal  without  determining  the  question  as  to  the  juris- 
diction of  the  Court  raised  by  the  respondent  upon  a  motion 
to  quash. 

Laberge  v.  Equitable  Life,  24  Can.  S.C.R.  59. 

The  declaration  claimed  $10,000.  The  Superior  Court 
gave  judgment  for  $285.  The  defendant  appealed  to  the 
Court  of  Queen's  Bench  which  allowed  the  appeal  and  dis- 
missed the  action.  The  plaintiff  did  not  cross-appeal  to  the 
Court  of  Queen's  Bench.  Held,  that  under  the  amendment 
of  54-55  Y.  c.  25,  the  Court  had  jurisdiction. 

Carter  v.  Canadian  Northern  Ely.  Co.,  Sept.,  1911. 

The  plaintiff  alleged  in  his  statement  of  claim  that  the 
defendants  proposed  to  form  a  syndicate  for  the  purchase  of 
10,000  acres  of  land  in  the  Province  of  Saskatchewan,  and 
requested  him  to  subscribe  for  part  of  the  said  10,000  acres, 
on  the  agreement  and  understanding  that  the  defendants 
would  resell  the  lands  at  an  advance  of  $2.50  per  acre  for  the 
numbers  of  acres  each  member  of  the  syndicate  should  sub- 
scribe for ;  that  in  accordance  with  this  agreement  the  plain- 
tiff became  a  member  of  the  proposed  syndicate  to  the  extent 
of  $480.  He  further  alleged  that  the  defendants  undertook 
and  agreed  that  if  the  syndicate  was  not  completed  and  the 
10,000  acres  not  subscribed  for,  or  if  the  lands  remained 
unsold  at  an  advance  of  $2.50  per  acre,  the  defendants  would 
return  the  plaintiff  the  said  $480  and  the  agreement  would 
become  null  and  void  and  of  no  effect.  The  plaintiff  alleged 
that  the  syndicate  was  not  completed,  that  the  undertaking 
wtas  abandoned  by  the  defendants  and  he  became  entitled  to 
the  repayment  of  the  $480,  and  this  was  the  amount  claimed 
in  his  statement  of  claim. 

The  defence  was  that  the  plaintiff  had  agreed  to  select 
and  purchase  a  certain  number  of  acres  of  land  at  $10.50  per 
acre  payable  in  instalments,  and  that  he  paid  the  first  instal- 
ment amounting  to  $480;  that  the  plaintiff  refused  to  select 
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the  lands  or  to  pay  the  balance  of  the  instalments  and  that  s-  46  (c)- 
the  $480  became  forfeited  under  the  terms  of  the  agreement  nue^~ 
as  liquidated  damages.  Appeals 

The  trial  judge  found  for  the  plaintiff.     The  Divisional  Amount 
Court  dismissed  an  appeal,  and  a  further  appeal  to  the  Court  involved, 
of  Appeal  was  also  dismissed.     Defendants  thereupon  applied 
to  the  Registrar,  under  Rule  1,  to  affirm  the  jurisdiction  of 
the  Court,  but  the  motion  was  refused,  the  Registrar  holding 
that  the  pleadings  in  the  action  did  not  raise  any  question  of 
an  interest  in  land  within  s.  48  ss.  (a)  of  the  Supreme  Court 
Act,  but  was  purely  and  simply  a  money  demand  involving 
the  $480.    Vide  Beauchemin  v.  Armstrong,  supra,  p.  264. 

Effect  of  a  retraxit  or  renunciation. 

Montreal  Street  Ry.  v.  Labrosse,  Feby.  18,  1908. 

The  plaintiff's  declaration  contained  a  demand  for  $10,000 
damages.  Before  trial  the  plaintiff  filed  a  retraxit  limiting 
her  damages  to  $1,990.  The  defendant  refused  to  consent  to 
the  retraxit.  The  case  went  down  to  trial  without  further 
objection  and  the  retraxit  was  referred  to  in  one  of  the  con- 
siderants  of  the  judgment  in  favour  of  the  plaintiff.  No 
objection  was  taken  to  the  practice  or  procedure  by  which 
the  retraxit  was  given  effect  to  in  the  court  below  when  the 
appeal  was  taken  to  the  Court  of  Appeal.  Upon  the  judg- 
ment in  first  instance  being  affirmed  the  defendant  appealed 
to  the  Supreme  Court,  and  the  respondent  moved  to  quash. 
After  argument  the  appeal  was  quashed  for  want  of  jurisdic- 
tion. Vide  Angers  v.  Dug  gin,  infra,  p.  294. 

Injunctions. 

Where  an  action  or  proceeding  is  taken  for  an  injunction, 
although  the  amount  indirectly  involved  is  over  the  limit 
fixed  by  ss.  46  or  48  jurisdiction  will  be  denied. 

Price  v.  Tanguay,  42  Can.  S.C.R.  133. 

In  the  Province  of  Quebec  the  privilege  of  floating  timber 
down  water-courses,  in  common  -with  others,  is  not  a  predial 
servitude  nor  does  it  confer  an  exclusive  right  of  property 
in  respect  of  which  a  possessory  action  would  lie,  and,  in  a 
<-;>xo  where  the  only  controversy  relates  to  the  exercise  of 
such  a  privilege,  the  Supreme  Court  of  Canada  has  no  juris- 
<li<-tion  to  entertain  an  appeal. 
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The  appeal  was  quashed  without  costs  as  the  objection  to 
the  jurisdiction  was  not  taken  by  the  respondents  in  the  man- 
ner provided  by  the  Rules  of  Practice. 

If  an  injunction  is  asked  but  the  action  is  substantially 
to  set  aside  a  contract  involving  the  amount  required  to  give 
jurisdiction  the  Court  will  hear  the  appeal. 

Shawinigan   Hydro-Electric   Co.   v.   Shawinigan   Water   &   Power 
Co.,  43  Can.  S.C.R.  650. 

The  action  was  brought  by  the  respondents  and  other 
ratepayers  of  the  Town  of  Shawinigan,  against  the  town  and 
the  hydro-electric  company,  to  set  aside  a  bjMaw  of  the  town 
corporation  authorizing  the  purchase  of  certain  lands  with 
an  electric  power-house  and  plant  from  the  hydro-electric 
company  for  $40,750,  and  for  an  injunction  prohibiting  the 
carrying  into  effect  of  the  contract  of  sale.  The  final  judg- 
ment in  the  Superior  Court  dissolved  the  injunction  and  dis- 
missed the  action,  but  on  appeal  by  the  plaintiffs  the  Court 
of  King's  Bench  maintained  the  action  and  made  the  injunc- 
tion permanent.  On  a  motion  to  quash  an  appeal  by  the 
hydro-electric  company  to  the  Supreme  Court  of  Canada,  it 
was  held  (per  Fitzpatrick,  C.J.,  and  Girouard,  J.),  that  the 
Supreme  Court  was  competent  to  entertain  an  appeal  under 
the  provisions  of  s.  39 (e)  of  the  Supreme  Court  Act.  The 
Bell  Telephone  Co.  v.  City  of  Quebec  (20  Can.  S.C.R.  230) 
disapproved. 

Per  Idington,  Duff  and  Anglin,  JJ.,  (Da vies,  J.,  contra), 
that,  as  the  appeal  was  from  the  final  judgment  of  the  highest 
court  of  final  resort  in  the  Province  of  Quebec  in  an  action 
instituted  in  a  court  of  superior  jurisdiction  for  the  purpose 
of  preventing  the  consummation  of  a  contract  for  a  con- 
sideration exceeding  $2,000,  the  Supreme  Court  of  Canada 
was  competent  to  entertain  the  appeal  under  ss.  36  and  46  of 
the  Supreme  Court  Act.  Vide  Ontario  cases,  infra,  p.  290. 

46  (2). 

Until  1891  when  this  sub-section  was  added  (54-55  V.  c.  25, 
s.  3)  the  Supreme  Court  Act  did  not  specify  any  method  of 
determining  the  amount  in  controversy  when  the  sum  found 
due  by  the  judgment  differed  from  the  amount  claimed  in  the 
declaration. 

The  question  came  up  for  the  first  time  for  determination 
in  the  case  of  Joyce  v.  Hart,  infra,  p.  271,  where  the  Court 
held  "  that  in  determining  the  sum  or  value  in  dispute  in 
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cases  of  appeal  by  the  defendant,  the  proper  course  was  to  >~ 
look  at  the  amount  for  which  the  declaration  concludes  and 


not  at  the  amount  of  the  judgment.  "      This  was  the  juris-  Appeals. 
prudence  of  the  Court  on  the  point  until  1888  when  the  Judi-  Amount 
cial  Committee  of  the  Privy  Council  held,  in  Allan  v.  Pratt,  involved. 
l-'i  App.  Cas.  780,  on  appeal  from  the  Court  of  Queen's  Bench, 
appeal  side  (Quebec),  that  it  was  the  amount  in  controversy 
in  the  appeal  as  disclosed  by  the  judgment  against  the  pro- 
posed appellant  in  the  court    below    which    determined    the 
jurisdiction.     The  decision  in  Allan  v.  Pratt  was  followed  by 
the  Supreme  Court  in  the  following  cases,  which  are  decisions 
prior  to  54-55  V.  c.  25,  s.  3. 

Monette  v.  Lefebvre,  16  Can.  S.C.R.  387. 

Where  the  plaintiff  has  acquiesced  in  the  judgment  of  the 
court  of  first  instance  by  not  appealing  from  the  same  the 
measure  of  value  for  determining  his  right  of  appeal  is  the 
amount  awarded  by  the  said  judgment. 

Ontario  &  Quebec  v.  Marcheterre,  17  Can.  S.C.R.  141. 

Held,  following  Allan  v.  Pratt,  that  when  a  defendant  in 
an  action  for  damages  or  other  money  demand  seeks  to  appeal 
to  the  Supreme  Court  he  must  be  able  to  shew  from  the  judg- 
ment that  the  amount  in  controversy  is  not  less  than  $2,000. 
In  other  words,  he  must  establish  that  a  judgment  to  that 
amount  at  least  has  been  rendered  against  him.  In  this  case 
as  the  judgment  of  the  Superior  Court  was  in  favour  of  the 
plaintiff,  but  directed  a  reference  to  ascertain  the  amount  of 
damages  which  the  plaintiff  had  sustained,  the  case  was  not 
appealable  to  the  Supreme  Court  of  Canada. 

Cossette  v.  Dunne,  18  Can.  S.C.R.  222. 

The  plaintiff  recovered  judgment  against  defendant  for 
$2,000.  On  appeal  by  defendant  the  Court  of  -Queen  's  Bench 
reduced  this  judgment  to  ^$500.  On  appeal  to  the  Supreme 
Court  a  motion  by  defendant  to  quash  for  want  of  jurisdiction 
was  dismissed,  Taschereau  and  Patterson,  JJ.,  dissenting. 
Tim  majority  of  the  Court  held  that  the  question  was  not 
$1,500,  the  difference  between  the  amounts  awarded  respec- 
tively by  the  Court  of  Review  and  the  Court  of  Queen's 
Bench,  but  as  to  whether  the  plaintiff  had  the  right  to  have 
the  judgment  obtained  by  him  in  the  Superior  Court  of  $2,000 
restored. 

Vide  Dawson  v.  DinHfmt,  supra,  p.  261. 
21 
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Williams  v.  Irvine,  22  Can.  S.C.R.  108. 

Following  the  preceding  it  was  held  that  the  right  of 
appeal  given  by  54-55  V.  c.  25  does  not  extend  to  cases 
standing  for  judgment  in  the  Supreme  Court  prior  to  the 
passing  of  this  Act. 

Cowen  v.  Evans,  22  Can.  S.C.R.  328. 

The  plaintiff  claimed  to  have  a  building  contract  for 
$1,900  rescinded,  damages  $1,000  and  material  $545.  The 
Superior  Court  dismissed  claim  for  damages  from  which 
plaintiff  did  not  appeal,  but  acquiesced  and  reserved  to  plain- 
tiff his  rights  to  the  building  material.  Since  the  institution 
of  the  action  the  building  in  question  had  been  completed,  so 
that  there  was  no  question  before  the  Supreme  Court  of  annul- 
ling the  contract,  the  only  question  being  one  of  costs  and 
$545  for  bricks  for  which  the  judgment  of  the  Court  of 
Queen's  Bench  reserved  the  appellant's  recourse.  On  these 
facts,  a  motion  to  quash  an  appeal  to  the  Supreme  Court  was 
granted. 

To  the  same  effect  Mitchell  v.  Treulwhnc,  Mills  v.  Limoges 
(22  Can.  S.C.R.  331). 

Montreal  St.  Ely.  v.  Carriere,  Gout.  Dig.  59. 

Prior  to  the  passing  of  the  Act  54  &  55  V.  c.  25,  the 
Superior  Court  at  Montreal  dismissed  an  action  for  $5,000 
damages  by  a  judgment,  which  was  reversed  on  appeal,  and 
the  entry  of  judgment  for  $600  in  favour  of  the  plaintiff 
was  ordered  by  the  Court  of  Queen's  Bench.  The  defendant 
then  appealed  to  the  Supreme  Court  of  Canada.  On  motion 
to  quash  for  want  of  jurisdiction:  Held,  following  Cowen  v. 
Evans,  Mitchell  v.  Trenholme,  and  Mills  v.  Limoges,  22  Can. 
S.C.R.  331,  that  the  Supreme  Court  of  Canada  had  no  juris- 
diction to  entertain  the  appeal. 

Labelle  v.  Barbeau,  16  Can.  S.C.R.  390. 

The  appellants  petitioned  for  payment  to  them  of  $3,000 
paid  into  court  by  an  insurance  company  upon  the  death  of 
one  L.  The  respondent,  the  widow,  claimed  one-half.  Her 
claim  was  maintained  by  the  Court  of  Queen's  Bench,  appeal 
.side,  affirming  judgment  of  the  Superior  Court.  On  appeal 
to  the  Supreme  Court  the  appeal  was  quashed  on  the  ground 
that  the  money  in  controversy  was  only  $1,500.  Vide  Colette 
v.  Dunne  (supra,  p.  269). 
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As  stated  above,  previous  to  the  decision    of   the    Privy  s-  46  (2)- 
Council  in  Allan  v.  Pratt,  July,  1888,  the  Supreme  Court  had  Quer7 
adopted  the  rule  of  looking  to  the  declaration  in  determin-  Appeals 
ing  in  Quebec  cases  whether  or  not  the  amount  in  controversy  Amount 
was  under  $2,000,  the  rule,  therefore,    prior    to   July,    1888,  involved, 
being  the  same  as  has  obtained  since  1891   when  this  sub- 
section   (46    (2))    was  made  part  of  the  Supreme  and  Ex- 
chequer Courts  Act. 

Cuacs  prior  to  Allan  v.  Pratt,  13  App.  Cas.  780. 

Joyce  v.  Hart,  1  Can.  S.C.R.  321. 

The  38th  V.  c.  11,  s.  17,  enacts  that  no  appeal  shall  be 
allowed  from  any  judgment  rendered  in  the  Province  of 
Quebec  in  any  case  wherein  the  sum  or  value  in  dispute  does 
not  amount  to  two  thousand  dollars.  H.  brought  an  action 
against  J.,  praying  that  J.  be  ordered  to  pull  down  wall,  and 
remove  all  new  works  complained  of,  etc.,  in  the  wall  of  H. 's 
house,  and  pay  $500  damages,  with  interest  and  costs.  H. 
obtained  judgment  for  $100  damages  against  J.,  who  was 
also  condemned  to  remove  the  works  complained,  or  pay  the 
value  of  "  mitoyennctc." 

Held,  Strong,  J.,  dissenting,  that  in  determining  the  sum 
or  value  in  dispute  in  cases  of  appeal  by  a  defendant,  the 
proper  course  was  to  look  at  the  amount  for  which  the 
declaration  concludes,  and  not  at  the  amount  of  the  judgment. 

Per  Strong,  J.,  dissenting. — The  amount  in  dispute  was 
tlie  sum  awarded  for  damages  and  the  value  of  the  wall  of 
which  the  demolition  was  ordered  by  the  judgment  appealed 
against. 

Levi  v.  Reed,  6  Can.  S.C.R.  482. 

L.,  appellant,  sued  R.,  the  respondent,  before  the  Superior 
Court  at  Arth^ba.sea.  in  an  action  of  damages  (laid  at 
$10.000)  for  verbal  slander.  The  judgment  of  the  Superior 
Court  awarded  to  the  appellant  a  sum  of  $1000  for  special 
and  vindictive  damages.  R.  appealed  to  the  Court  of  Queen's 
Bench  (appeal  side),  and  L.,  the  present  appellant,  did  not 
ask,  by  way  of  cross  appeal,  for  an  increase  of  damages,  but 
contended  that  the  judgment  for  $1,000  should  be  confirmed. 
The  Court  of  Queen's  Bench  partly  concurred  in  the  judg- 
ment of  the  Superior  Court,  but  differed  as  to  the  amount, 
because  L.  had  not  proved  special  damages,  and  the  amount 
awarded  was  reduced  to  $500,  and  costs  of  appeal  were  given 
airiiinst  the  present  appellant.  L.  thereupon  appealed  to  the 
Supreme  Court. 
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Held,  Taschereau,  J.,  dissenting,  that  L.,  the  plaintiff, 
although  respondent  in  the  court  below,  and  not  seeking  in 
that  court  by  way  of  cross  appeal  an  increase  of  damages 
beyond  the  $1,000,  was  entitled  to  appeal ;  for,  in  determining 
the  amount  of  the  matter  in  controversy  between  the  parties, 
the  proper  course  was  to  look  at  the  amount  for  which  the 
declaration  concluded,  and  not  at  the  amount  of  the  judgment. 
Joyce  v.  Hart,  1  Can.  S.C.R.  321,  reviewed  and  approved. 

Ayotte  v.  Boucher,  9  Can.  S.C.R.  400. 

Held,  that  although  the  plaintiff's  claim  amounted  to 
$2,000  only,  he,  including  in  it  a  demand  for  interest  which 
was  prescribed  and  for  which  the  plaintiff  had  no  right  of 
action  on  the  face  of  declaration,  nevertheless  there  was  a 
claim  for  over  $2,000,  and  therefore  the  case  was  appealable 
to  the  Supreme  Court. 

Weir  v.  Claude,  16  Can.  S.C.R.  575. 

A  landowner  whose  property  abutted  upon  a  small  stream 
brought  an  action  claiming  $2,000  damages  from  the  defend- 
ants and  restraining  them  from  polluting  the  stream.  The 
trial  judge  condemned  the  defendants  to  pay  $500  damages 
and  granted  an  injunction.  This  judgment  was  reversed  by 
the  Court  of  Queen's  Bench,  appeal  side.  The  Supreme 
Court  exercised  jurisdiction  and  dismissed  the  appeal  with 
costs. 

It  is  to  be  noted  that  this  case  was  argued  in  January, 
1889,  and  judgment  pronounced  on  March  18th,  1889,  and  no 
reference  is  made  in  the  judgment  to  the  then  recent  decision 
of  Allan  v.  Pratt,  which  overruled  Joyce  v.  Hart,  1  Can. 
S.C  R.  321,  and  the  decision  seems  to  be  based  upon  Joyce 
v.  Hart  and  possibly  was  pronounced  previous  to  the  report 
of  that  decision  being  had.  On  the  next  day,  however,  deci- 
sions were  pronounced  in  Monette  v.  Lefebrrc,  16  Can.  S.C.R. 
387,  and  Lalelle  v.  Barbrau.  Ifi  Can.  S.C.R.  390,  in  both  of 
which  the  decision  in  Allan  v.  Pratt  is  referred  to. 

Cases  since  54-55  V.  c.  25. 

Gazette  Printing  Co.  v.  Shallow,  41  Can.  S.C.R.  339. 

Action  for  $10,000  damages  in  action  of  libel.  At  trial 
action  was  dismissed.  On  appeal  judgment  was  reversed  and 
action  maintained  for  $250  and  costs.  The  defendants  now 
appeal.  Question  of  jurisdiction  not  raised. 
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In  this  case  defendants  obtain  benefit  of  declaration  with  s-  47- 
respect  to  amount  involved  although  the  amount  actually  in  Qu~^~ 
controversy  was  only  $250.  Appeals. 

Mandamus, 
Standard  Life  v.  Trudeau,  30  Can.  S.C.R.  308.  etc. 

Held,  {hat  issues  raised  merely  by  the  pleas  cannot  have 
the  effect  of  increasing  the  amount  in  controversy  so  as  to 
give  the  Supreme  Court  jurisdiction,  although  the  ques- 
tions raised,  if  originally  demanded  in  the  declaration  or 
introduced  by  an  incidental  demand  would  have  been  suf- 
ficient} to  warrant  an  appeal. 

Cf.  Hunt  v.  Taplin,  24  Can.  S.C.R.  36,  supra,  p.  257. 

Dufresne  v.  Fee,  35  Can.  S.C.R.  8. 

The  action  was  for  $2,300,  the  price  of  a  cargo  of  lum- 
ber. After  action  was  instituted  by  consent  the  lumber 
was  sold  by  the  plaintiff  and  the  proceeds,  $1,524,  credited 
on  the  amount  sued  for.  The  plaintiff  recovered  judgment 
for  the  difference,  viz.,  $775.40,  but  this  was  reversed  by 
the  Court  of  King's  Bench.  A  motion  to  quash  an  appeal 
to  the  Supreme  Court  was  refused,  the  Court  holding  that 
the  amount  demanded  governed  and  there  was  jurisdiction. 

Montreal  Water  &  Power  Co,,  v.  Davie,  35  Can.  S.C.R.  255. 

Held,  that  where  a  conditional  renunciation  reducing 
the  amount  of  the  judgment  to  a  sum  less  than  $2,000  has 
not  been  accepted  by  the  defendant,  the  amount  in  con- 
troversy remains  the  same  as  it  was  upon  the  original 
demand,  and  if  such  demand  exceeds  the  amount  limited 
by  section  29  (now  section  46  (c)  ),  an  appeal  will  lie. 

Vide  notes  to  section  40,  supra,  p.  179. 

Vide  also  Talbot  v.  Guilmartin,  supra,  p.  239;  Kinghorn  v. 
Larue,  22  S.C.R.  347,  supra,  p.  254;  Laberge  v.  Equitable  Life, 
24  S.C.R.  59,  supra,  p.  266;  Dufresne  v.  Guevremont,  26  S.C.R. 
216,  supra,  p.  264;  Couture  v.  Bouchard,  21  S.C.R.  281,  infra, 
p.  413. 

47.  Nothing  in  the  three  sections  last  preceding  shall  in  any 
way  affect  appeals  in  Exchequer  cases,  cases  of  rules  for  new 
trials,  and  cases  of  mandamus,  habeas  corpus,  and  municipal  by- 
laws. R.S.,  c.  135,  s.  30. 

The  three  sections  immediately  preceding,  which  are  not 
to  apply  to  the  cases  specially  mentioned  in  s.  47,  require, 
(a)  that  the  appeal  shall  be  from  a  final  judgment  (s.  44)  ; 
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(&)   that  there  shall  be  no  appeal  when  there  has  been  an 
Quebec"         exercise    of   judicial    discretion    (s.    45)  ;    and    (c)    that    in 
Appeals.        'cases  coming  from  Quebec  the  appeal  is  subject  to  certain 
Mandamus,     preliminary   requirements   before   it   is   appealable, 
etc.  Sections   17   and   23   of   the   original   Supreme   and   Ex- 

chequer Courts  Act,  38  Y.  c.  11,  read  as  follows:— 

"17.  Subject  to  the  limitations  and  provisions  hereinafter 
made,  an  appeal  shall  lie  to  the  Supreme  Court  from  all  final 
judgments  of  the  highest  court  of  final  resort,  whether  such 
court  be  a  court  of  appeal  or  of  original  jurisdiction,  now  or 
hereafter  established  in  any  province  of  Canada,  in  cases  in 
which  the  Court  of  original  jurisdiction  is  a  Superior  Court; 
Provided  that  no  appeal  shall  be  allowed  from  any  judgment 
rendered  in  the  Province  of  Quebec  in  any  case  wherein  the 
sum  or  value  of  the  matter  in  dispute  does  not  amount  to  two 
thousand  dollars  and  the  right  to  appeal  in  civil  cases  given 
by  this  Act  shall  be  understood  to  be  given  in  such  cases  only 
as  are  mentioned  in  this  section,  except  Exchequer  cases,  and 
cases  of  mandamus,  habeas  corpus  or  municipal  by-laws,  as  here- 
inafter provided. 

"23.  An  appeal  shall  lie  to  the  Supreme  Court  in  any  case 
of  proceedings  for  or  upon  a  writ  of  habeas  corpus,  not  arising 
out  of  a  criminal  charge,  and  in  any  case  of  proceedings  for  or 
upon  a  writ  of  mandamus,  and  in  any  case  in  which  a  by-law  of 
a  municipal  corporation  has  been  quashed  by  a  rule  of  court, 
or  the  rule  for  quashing  it  has  been  refused  after  argument." 

In  1879,  by  42  V.  c.  39,  the  provision  with  respect  to 
appeals  from  the  Province  of  Quebec  was  amended  so  as 
to  read  substantially  as  it  nDw  appears,  in  section  46, 
The  amendment  of  1879  also  introduced  the  provisions 
now  contained  in  sections  44  and  45,  supra,  and  in  addition 
introduced  the  provision  of  this  section. 

In  the  case  of  Danjou  v.  Marquis,  3  S.C.R.  251,  arising 
on  the  statute  as  it  was  previous  to  the  amendement  of  1879, 
and  when  the  question  was  governed  by  the  interpretation 
to  be  placed  upon  ss.  17  and  23  (supra,  p.  9)  of  the 
original  Supreme  and  Exchequer  Courts  Act,  it  was  dis- 
cussed whether  or  not  under  these  sections  an  appeal  would 
lie  to  the  Supreme  Court  in  the  matters  mentioned  in  s.  23, 
where  the  judgment  was  not  a  final  judgment  of  the  highest 
court  of  last  resort,  and  Strong,  J.,  was  of  the  opinion  it 
was  not  necessary  that  the  judgment  appealed  from  should 
have  been  a  final  judgment.  The  subject  was  discussed 
later  in  a  number  of  cases,  but  the  question  was  finally 
settled  by  the  judgment  in  Langevin  v.  St  Marc,  18  Can. 
S.C.R.  599,  where  it  was  held  that  a  judgment  to  be  appeal- 
able in  matters  of  mandamus,  habeas  corpus,  and  municipal 
by-laws,  must  be  final,  and,  subject  to  the  exception  provided 
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for   by   s.   40,  supra,  giving  an  appeal  in  the   Province  of$-  48. 
Quebec,    from   the    Superior    Court   sitting   in   Review,    the 
appeal  must  come  from  the  highest  court  of  last  resort. 

It  is  to  be  noticed  in  this  last  case  that  no  where  except 
in  the  dissenting  judgment  of  Mr.  Justice  Patterson  is  there 
reference  to  the  present  section  47,  then  s.  30  (B.S.C.  c  145), 
nor  was  any  argument  based  upon  the  fact  that  as  s.  28 
(now  s.  44)  gave  an  appeal  only  from  final  judgments,  and 
s.  30  (now  s.  47)  said  that  s.  28  should  not  apply  to  cases 
of  mandamus,  therefore  it  was  clear  no  appeal  would  lie 
in  cases  of  mandamus  when  the  judgment  was  interlocutory. 
The  Court  dealt  with  the  question  solely  in  the  light  of 
s.  24,  which  in  s.s.  (a)  said  an  appeal  should  lie  "from  all 
final  judgments,"  etc.,  and  in  s.s.  (g)  said  an  appeal  would 
lie  in  cases  of  "mandamus,"  etc.  The  only  point  considered 
by  the  Court  was  whether  the  word  "final"  in  s.  24  (fl) 
governed  the  other  subsections  of  that  section. 

The  Exchequer  Court  Act  provides  that  the  appeal  to  the 
Supreme  Court  shall  be  from  final  judgments,  with  the  one 
exception  of  judgments  on  demurrers. 

The  jurisprudence  of  the  Supreme  Court  with  respect 
to  demurrers  is  discussed,  supra,  p.  24. 

In  Admiralty  cases  an  appeal  lies  from  the  local  judge 
in  Admiralty  direct  to  the  Supreme  Court, 

The  bearing  of  this  section  upon  cases  of  new  trials  and 
municipal  by-laws  is  discussed,  supra,  pp.  196  and  171 
respectively. 

48.  No  appeal  shall  lie  to  the  Supreme  Court  from  any  judg- 
ment of  the  Court  of  Appeal  for  Ontario,  unless, — 

(a.)  ;the  title  to  real  estate  or  some  interest  therein  is  in 
question ; 

(b.)  the  validity  of  a  patent  is  affected; 

(c.)  the  matter  in  controversy  in  the  appeal  exceeds  the  sum 
or  value  of  one  thousand  dollars  exclusive  of  costs; 

(d.)  the  matter  in  question  relates  to  the  taking  of  an  annual 
or  other  rent,  customary  or  other  duty  or  fee,  or  a  like  demand  of 
a  general  or  public  nature  affecting  future  rights;  or 

(e)  special  leave  of  the  Court  of  Appeal  for  Ontario  or  of  the 
Supreme  Court  of  Canada  to  appeal  to  such  last-mentioned  Court 
is  granted. 

2.  Whenever  the  right  to  appeal  is  dependent  upon  the 
amount  in  dispute  such  amount  shall  be  understood  to  be  that 
demanded  and  not  that  recovered,  if  they  are  different.  60-61  V., 
c.  34,  s.  1. 
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48  (a)— Title  to  real  estate. 

The  language  used  in  s.  48  limiting  appeals  from  the  Pro- 
vince of  Ontario,  differs  from  that  in  the  Province  of  Quebec, 
where  the  words  are  "the  title  to  real  estate  or  some  interest 
therein  is  in  question."  Whether  this  language  is  the  exact 
equivalent  of  the  words  in  the  Quebec  section,  has  not  been 
expressly  declared.  But  Idington,  J.,  makes  use  of  the 
following  language  in  Grimsby  Park  v.  Irving,  41  S.C.R. 
p.  35: 

"It  was  held  in  .this  court  so  long  ago  as  the  case  of 
Wineberg  v.  Hampson,  19  S.C.R.  369,  that  the  merely  raising 
of  a  question  of  a  right  of  servitude  would  not  give  it  juris- 
diction. It  is  true  that  the  words  'interest  therein'  did  not 
appear  in  the  same  connection,  in  relation  to  appeals  from 
Quebec  definitely  settled  by  the  said  decision  as  in  this  section, 
but  I  do  not  think,  as  used  in  this  section,  they  cover  or  were 
intended  to  cover  cases  of  servitude  or  easement." 

He  proceeds  to  point  out  the  amendment  made  in  Quebec, 
above  referred  to,  where  the  words  "such  like  matters  or 
things"  were  altered  to  read  "other  matters  or  things,"  and 
concludes  by  expressing  the  opinion  that  the  Ontario  section 
involves  the  same  construction  as  was  given  to  the  section  in 
Quebec  when  Wineberg  v.  Hampson,  supra,  was  decided. 

Jermyn  v.  Tew,  28  Can.  S.C.R.  497. 

While  an  action  to  set  aside  a  second  mortgage  on  lands 
for  $2,000  was  pending,  the  lands  were  sold  under  a  prior 
mortgage  which  only  left  $270  to  apply  on  second  mortgage. 
A  motion  having  been  made  to  quash  the  appeal  for  want  of 
jurisdiction  it  was  urged  for  the  appellant  that  the  title 
to  real  estate  or  some  interest  therein  was  in  question,  but 
the  Court  quashed  the  appeal  holding  that  only  the  $270 
was  in  question  and  not  any  question  of  a  title  or  interest 
in  land. 


Waters  v.  Manigault,  30  Can.  S.C.R.  304. 

The  plaintiff 's  action  was  for  an  injunction  to  restrain 
a  municipal  engineer  from  proceeding  with  the  cleaning 
out  of  a  ditch  made  under  the  Ditches  and  Watercourses 
Act,  in  such  a  manner  as  he  claimed  would  cause  injury 
to  his  lands  by  bringing  down  thereon  surface  water  by 
artificial  means  in  an  illegal  and  improper  manner,  and 
so  as  to  interfere  with  the  enjoyment  of  his  legal  rights  in 
the  said  lands.  Held,  that  no  appeal  would  lie  to  the 
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Supreme  Court  under  the  Act  in  question,  60-61  V.  c.  34,  s-  48  (a)- 
s.  1.  sub-s.  (a)    (now  48  (a)). 


Appeals. 
Canadian  Pacific  Rly.  v.  City  of  Toronto,  30  Can.  S.C.R.  337.         Title  to 

Upon    a    reference   to   a   master   under   the   Vendor   andlands- 
Purchaser  Act  his  ruling  with   respect  to  covenants  which 
should  be  contained  in  a  lease  was  affirmed  by  a  judge  of 
the  High  Court  and  by  the  Court  of  Appeal.     Held,  that 
no  appeal  would  lie  to  the  Supreme  Court. 

Vide,  cases  cited  under  46   (5),  supra  —  Title  to  lands. 

Canadian  Mutual  v.  Lee,  34  Can.  S.C.R.  224. 

The  plaintiff's  action  was  to  have  it  declared  that  a 
mortgage  assigned  by  the  mortgagee  to  the  defendant  was 
paid  and  to  recover  $460.80  paid  to  the  defendant  beyond 
the  principal  and  interest.  The  defendants,  by  counter- 
claim, claimed  a  balance  due  of  $79.20.  The  plaintiff's 
action  was  dismissed,  but  the  Court  of  Appeal  reversed  the 
judgment  and  directed  a  reconveyance  of  the  mortgaged 
lands  and  that  judgment  be  entered  for  plaintiff  for  $47.04. 
An  appeal  by  the  defendants  to  the  Supreme  Court  was 
quashed,  the  Court  holding  that  the  pecuniary  amount  in 
controversy  was  less  than  $1,000  and  there  was  no  title  to 
real  estate  or  an  interest  therein  in  question. 

Upon  the  argument  of  the  motion  to  quash  herein  the 
appellant  applied  for  leave  to  appeal  which  was  refused, 
the  Court  holding  that  more  than  60  days  having  elapsed 
since  the  judgment  below,  the  Supreme  Court  had  no  juris- 
diction. 

Vide  O'Brien  v.  Allen,  infra,  p.  291. 
48  (b)—  Validity  of  a  patent. 
48(c)  —  Matter  in  controversy  exceeds  $1,000. 

Bain  v.  Anderson,  28  Can.  S.C.R.  481. 

To  reconcile  paragraphs  c  and  /  of  this  section  (now 
48  (c)  and  48  (2),  the  latter  should  be  read  as  if  it  meant 
the  amount  demanded  in  the  appeal  and,  therefore,  in  the 
Province  of  Ontario  in  determining  what  is  the  amount  in 
controversy  it  is  necessary  to  consider  the  amount  of  the 
judgment  recovered,  not  the  amount  demanded,  if  they  are 
different. 
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S.  48  (c).     city  of  Ottawa  v.  Hunter,  31  Can.  S.C.R.  7. 

Ontario  Held,    that    to    harmonize    sub-sections    c    and  /  of    this 

Appeals.  section  (now  48  (c)  and  48  (2)),  the  latter  sub-section 
Amount  must  be  construed  as  if  the  words  "by  the  appeal"  were 
involved.  inserted  after  the  word  "demanded."  As  a  result  in  the 

Province  of  Ontario  it  is  the  amount  in  controversy  in  the 
.  appeal  which  governs  the  jurisdiction  of  the  Supreme  Court 

and  not  the   amount   demanded   by   the   declaration   of   the 

plaintiff,   as  in  the  Province  of  Quebec. 

Bennett  v.  Havelock  Electric  Light  &  Holcroft,  &c.   Feby.  22,  1912. 

This  was  an  action  brought  by  the  plaintiff  on  behalf  of 
himself  and  the  shareholders  in  the  defendant  company  in 
which  it  was  alleged  that  the  defendants  other  than  the  com- 
pany, had,  by  a  fraudulent  scheme,  obtained  incorporation  of 
the  defendant  company,  of  which  the  defendants'  other  than 
Matheson  became  directors,  and  as  such  directors,  entered  into 
a  fraudulent  agreement  with  defendant,  Matheson,  by  which 
the  company  was  to  purchase  certain  property  belonging  to 
Matheson  for  $5,000  and  to  receive  from  him  $1,000  each, 
with  which  each  should  subscribe  and  pay  for  forty  shares  of 
the  capital  stock  of  the  company  of  the  par  value  of  $25  per 
share;  and  asked  that  the  shares  so  issued  to  the  said  directors 
should  be  cancelled,  or  in  the  alternative,  that  they  be  con- 
demned to  pay  $4,700,  the  amount  of  their  secret  and  dis- 
honest profits,  or  the  amount  unpaid  on  the  stock  so  subscribed 
for  by  them,  or  that  the  agreement  and  the  conveyance  between 
the  defendant  Matheson  and  the  company  be  rescinded  and  the 
defendants  ordered  to  pay  the  company  $5,000. 

The  trial  judgment  dismissed  the  action.  The  Divisional 
Court  varied  this  and  ordered  that  the  plaintiffs  recover 
against  each  of  the  four  defendants  other  than  Matheson  the 
sum  of  $1,000  and  costs,  and  dismissed  the  action  as  against 
the  defendant  Matheson.  This  was  reversed  by  the  Court  of 
Appeal  and  the  judgment  at  the  trial  restored.  The  plaintiffs 
then  launched  the  appeal  to  the  Supreme  Court  and  a  motion 
was  made  to  quash  for  want  of  jurisdiction. 

In  the  reasons  against  the  appeal  the  plaintiffs,  present 
appellants,  began  by  the  words:  "The  respondents  (plaintiffs) 
submit  that  the  judgment  appealed  from  is  right  and  should 
be  confirmed  for  the  reasons  therein  mentioned  and  for  the 
following  among  other  reasons."  The  sixth  reason  against 
the  appeal  said:  "The  liability  of  the  directors  in  the  circum- 
stances to  refund  the  secret  profits  is  joint  and  several  and 
they  should  be  charged  with  interest  thereon  from  the  date  of 
its  receipt,  and  the  plaintiffs  should  have  a  salvage  lien  upon 
the  funds  to  be  paid  into  court  for  costs  as  between  solicitor 
and  client  throughout  the  whole  of  the  action." 

The  motion  to  quash  was  allowed. 

The  conclusion  to  be  drawn  from  the  judgment  in  this 
case  would  appear  to  be  that  although  a  statement  of  claim 
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may  ask  a  joint  and  several  judgment  against  the  defendants  s-  48  (°)- 

ding    what    is    required    to    give    jurisdiction    to    the  Ontario 
Supreme  Court,  if  the  plaintiff    recover    judgment    against  Appeals, 
each    defendant    individually    for    a    sum    less    than    that  Amount 
required    to    give   jurisdiction,    and   when   the    other    party  involved, 
appeals  from  such  a  judgment  and  the  plaintiff    does    not 
m^s  appeal  but  demands  confirmation  of  the  judgment  in 
his   favour,   if  the    defendant    succeeds    and    the    plaintiff's 
action  is  dismissed  in  the  Court  of  Appeal,  he  has  no  right 
of  appeal  to  the  Supreme    Court,    because    the    amount    in 
controversy  is  the  amount  for  which  he  had  judgment  in  the 
court  below.     Where  a  judgment  for  an  amount  in  the  case 
of  each  individual  defendant  is  less  than  what  is  required  to 
give  jurisdiction  to  the  Supreme  Court,  although    the    total 
amount    for    which    judgment    was    given    against    all    the 
defendants  is  more  than  the  amount  required  to  give  juris- 
diction, no  appeal  will  lie  to  the  Supreme  Court. 

Bradley  v.  Saunders,  Gout.  Gas.  380. 

Appeal  from  the  judgment  of  the  Court  of  Appeal  for 
Ontario,  affirming  the  decision  of  the  trial  judge. 

Tlus  case  arose  from  a  provision  in  a  will  appointing  two 
brothers  of  the  testator  executors  and  trustees,  that  "  in  the 
event  of  the  death  or  inability  or  refusal  to  act  of  either  of 
said  trustees,  then  my  surviving  brothers  and  sisters,  or  a 
majority  of  them,"  should  have  power  of  appointment. 

After  the  testator's  death,  the  executors  named  obtained 
probate  of  the  will,  and  three  months  later  one  of  them  died. 
A  year  after  his  death,  a  majority  of  the  brothers  and  sisters 
surviving  appointed  the  plaintiff  executor  and  trustee  in  his 
place.  The  surviving  executor  refused  to  recognize  such 
appointment,  claiming  that  the  power  could  only  be  exer- 
risrd  in  case  of  the  refusal  or  death  at  the  time  of  the 
testator's  death. 

The  plaintiff  (respondent)  brought  an  action  to  have  it 
decla ]•<•(!  that  he  was  a  trustee  under  the  will,  and  for  a 
mandatory  order  to  compel  the  surviving  trustees  (appel- 
lants) to  permit  him  to  assist  in  administering  the  trusts. 

The  trial  judge  held  that  the  plaintiff  was  properly 
appointed,  reserving  all  the  other  issues.  The  Court  of 
Appeal  for  Ontario  affirmed  his  judgment. 

Motion  to  quash  the  appeal  for  want  of  jurisdiction  on 
the  ground  that  there  was  no  title  to  real  estate  involved  and 
that  Hi--  <-ase  was  not  otherwise  appealable  to  the  Supreme 
Court  of  Canada  under  the  provisions  of  the  Supreme  and 
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3  (e)-  Exchequer  Courts  Act  and  its  amendments.  The  appellants 
Ontario"  opposed  the  motion  and  alternatively  asked  that  special 
Appeals.  leave  for  an  appeal  should  be  granted  on  account  of  the 
Leave  to  importance  of  the  questions  involved. 

appeal.  The  motion  to  quash  was  allowed  by  the  court  and  the 

application  for  special  leave  to  appeal  was  refused. 
Appeal  quashed  with  costs. 
Vide  notes  to  Section  46 (c),  supra,  p.  250. 

48  (d) — Vide  cases  cited  under  46  (b),  supra. 

48  (e)— Leave  to  appeal. 
Aurora  v.  Markham,  32  Can.  S.C.R.  457. 

Held,  per  Taschereau,  J. — "When  special  leave  has  been 
asked  of  the  Court  of  Appeal  for  Ontario  and  refused  or 
granted  the  case  is  concluded.  It  is  clearly  concluded  when 
granted.  I  do  not  see  why  it  is  not  concluded  if  refused. 
If  refused  by  the  Court  in  first  instance  it  could  hardly 
be  contended  that  the  Court  of  Appeal  for  Ontario  could 
.  subsequently  grant  leave.  Yet  that  would  be  the  con- 
sequence if  we  should  decide  that  a  party  having  elected  to 
ask  leave  from  one  of  the  two  courts  would,  after  being 
refused,  have  the  right  to  apply  to  the  other  court." 

Fisher  v.  Fisher,  28  Can.  S.C.R.  494. 

An  action  in  which  less  than  the  sum  or  value  of  one 
thousand  dollars  is  in  controversy  and  wherein  the  decision 
involves  questions  as  to  the  construction  of  the  conditions 
indorsed  upon  a  benevolent  society's  certificate  of  insurance 
and  as  to  the  application  of  the  statute  securing  the  benefit 
of  life  insurance  to  wives  and  children  to  such  certificates 
is  not  a  matter  of  such  public  importance  as  would  justify 
an  crder  by  the  Court  granting  special  leave  to  appeal  under 
the  provisions  of  subsection  (e}  of  the  first  section  of  the 
statute  60  &  61  V.  c.  34  (now  48  (c)). 

G.  T.  Rly.  Co.  v.  Atcheson,  Gout.  Dig.  116. 

In  affirming  a  judgment  for  $500  damages  the  Court  of 
Appeal  for  Ontario  (1  Ont.  L.R.  168)  held  that  "when  a 
car  of  a  foreign  railway  company  forms  part  of  a  train  of 
a  Canadian  railway  company  it  is  'used'  by  the  latter  com- 
pany within  the  meaning  of  section  192  of  the  Railway  Act, 
51  V.  c.  29  (D)  3,  so  as  to  make  the  company  liable  in 
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damages  for  the  death  of  a  brakeman    caused    by   the    car  s-  48   (e)- 
b.-ing  so  high  as  not  to  leave  the  prescribed  headway  between  Out~^~ 
it  and  an    overhead    bridge."     On    special    application    for  Appeals, 
to  appeal  from  this  judgment  it  was  urged  that  the  Leave  to 
had   been   taken  over  from  an  American  line  to  which  appeal, 
the  Act   limiting  height  of  cars  in  the  Dominion  could  not 
apply:  that  the  company  was  by  statute    obliged    to    accept 
and  haul  the  car ;  that  in  hauling  the  car  the  company  could 
not,  at  most,  be  subject  to  any  other  than  the  penalty  pre- 
scribed by  statute,  and  that  in  any  case,  deceased  was  insured 
against    accidents    in    the    company's    association    and    his 
representatives  could  claim  no  more  than  $250  for  which  he 
was  insured.      The    application  was  refused  on  the  ground 
that  a  sufficient  primd  facie  case  for  granting  special  leave 
for  an  appeal  had  not  been  made  out. 

G.T.R.  v.  Vallee,  Gout.  Dig.  116. 

On  special  application  for  leave  to  appeal  from  a  judg- 
ment (1  Ont.  L.R.  224)  affirming  the  trial  court  judgment 
awarding  less  than  $1,000  damages,  it  was  urged  that  the 
courts  below  had  erred  in  adhering  to  rules  laid  down  yeatrs 
ago  in  respect  to  granting  nonsuits,  with  which  the  later 
English  decisions  do  not  accord.  The  application  was  re- 
fused by  the  Supreme  Court  without  calling  upon  respon- 
dent's counsel. 

Toronto  Ely.  Co.  v.  Robinson,  29th  October,  1901. 

The  respondent  recovered  a  judgment  for  $600  damages 
in  an  action  tried  before  Falconbridge,  C.J.,  and  a  jury. 
On  appeal  to  the  Court  of  Appeal  the  majority  of  the  court 
held  that  there  was  no  evidence  to  justify  a  finding  of 
negligence,  and  set  aside  the  judgment  in  respondents 
favour.  An  application  was  made  to  the  Court  of  Appeal 
for  leave  to  appeal  to  the  Supreme  Court.  The  two  judges 
who  dissented  upon  the  appeal  were  of  opinion  to  grant 
leave,  but  the  majority  refused.  A  further  application  for 
leave  to  appeal  made  to  the  Supreme  Court  of  Canada  was 
refused. 

Royal  Templars  v.  Hargrove,  31  Can.  S.C.R.  385. 

Held,  that  special  leave  to  appeal  from  a  judgment  of 
tin-  Court  of  Appeal  for  Ontario  will  not  be  granted  where 
the  questions  involved  are  not  of  public  importance  and  the 
judgment  of  the  Court  of  Appeal  appears  to  be  well  founded. 


282  SUPREME   COURT  ACT. 

S.  48   (e).    Rice  v.  The  King,  32  Can.  S.C.R.  480. 

Ontario  ^is  was  a  m°tion  for  leave  to  appeal  from  the  Court  of 

Appeals.        Appeal  for  Ontario  affirming  the  conviction  of  the  appeal- 
Leave  to       lant  for  murder.     Held,  that  the  statute  60-61  V.  c.  34  (now 
appeal.          section  48)  only  applies    to    civil   cases    and    that    criminal 
cases  are  still  governed  by  the  Criminal  Code. 

Attorney-General  v.  Scully,  33  Can.  S.C.R.  16. 

Held,  that  special  leave  to  appeal  will  not  be  granted 
on  the  ground  merely  that  there  is  error  in  the  judgment 
of  the  Court  of  Appeal.  There  must  be  special  reasons  to 
support  such  an  application. 

Tucker  v.  Young,  30  Can.  S.C.R.  185. 

Held,  that  this  section  merely  gives  a  right  to  gfrant 
leave  to  appeal  in  the  class  of  cases  which  previous  to  60-61 
V.  c.  34,  were  appealable,  but  which  by  that  Act  are  not 
thereafter  appealable  de  piano. 

Schulze  v.  The  Queen,  6  Exch.  C.R.  268. 

Leave  to  appeal  to  the  Supreme  Court  in  this  case  was 
refused  by  Gwynne,  J.,  who  gave  the  following  oral  judg- 
ment : — 

"I  think  in  all  applications  to  the  this  Court  for  leave  to 
appeal  from  the  Exchequer  Court,  when  the  amount  involved 
is  under  $500,  leave  should  not  be  granted  unless  the  judge 
before  whom  the  motion  is  made  is  of  the  opinion  that  the 
judgment  of  the  court  below  is  so  clearly  erroneous  that  there 
is  reasonable  ground  for  believing  that  a  court  of  appeal  should 
reverse  the  judgment  upon  a  point  of  law,  or  upon  the  ground 
that  the  evidence  does  not  at  all  warrant  the  conclusions  of 
fact  arrived  at.  In  the  present  case  no  such  grounds  appear, 
and  the  motion  for  leave  will,  therefore,  be  refused  with  costs. 

Municipal  bylaws  in  the  Province  of  Ontario. 

There  being  no  provision  in  the  statute  with  respect  to 
appeals  from  the  Province  of  Ontario  similar  to  that  in  the 
Province  of  Quebec,  which  excludes  from  the  section  limit- 
ing appeal  cases  of  municipal  by-laws,  the  result  has  been 
that  the  court  has  held  that  in  the  Province  of  Ontario  there 
is  no  appeal  where  the  proceeding  is  a  motion  to  quash  a  by- 
law, however  large  may  be  the  amount  involved  as  the 
direct  result  of  the  by-law  being  set  aside. 

The  same  rule  has  been  applied  where  the  by-law  has  been 
attacked  in  an  action  instituted  by  writ,  infra,  p.  283. 
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Aurora  v.  Markham.  32  Can.  S.C.R.  457.  8.  48   (e). 


This  was  a  motion  for  special  leave  to  appeal  from  the  Qntarj0 
judgment  of  the  Court  of  Appeal,  quashing  a  by-law  of  the  Appeals. 
T«.\vn  of  Aurora.     In  refusing  leave  the  Chief  Justice  who  Leave  to 
gave  the  judgment  of  the  Court,  said: —  appeal. 

"I  am  of  opinion  that  we  ought  not  to  sanction  an 
appeal  in  a  case  such  as  the  present.  First,  for  the  reason 
that  leave  has  already  been  refused  by  the  provinical  court. 
Were  we  to  do  so  we  should  be  substantially,  but  indirectly, 
reviewing  the  discretion  of  the  Court  of  Appeal  in  a  matter 
in  which  no  appeal  is  given,  for  it  has  been  held  by  high 
authority  in  England  that  a  decision  granting  or  refusing 
leave  to  appeal  is  not  itself  the  proper  subject  of  an  appeal. 
Parties  having  the  election  of  making  the  application  to 
either  court  and,  indeed,  according  to  the  words  of  the  Act, 
to  both  alternatively,  but  it  does  not  seem  reasonable  that 
having  elected  to  make  application  to  one  court  they  should 
in  case  of  failure  be  at  liberty  to  resort  to  the  other.  There- 
fore upon  this,  treating  it  as  a  ground  for  refusing  leave 
and  not  as  an  objection  to  the  jurisdiction  of  this  Court,  I 
think  we  ought  to  refuse  this  application. 

"Further,  the  ground  on  which  the  Court  of  Appeal 
quashed  the  by-law  is  so  clear  and  plain  that,  taking  into  con- 
sideration the  probability  or  improbability  of  error  being 
established  in  the  judgment  of  the  court  below7  (a  matter 
always  considered  by  the  Privy  Council  on  an  application 
for  leave  to  appeal),  it  appears  that  the  judgment  cannot  be 
otherwise  than  right." 

With  respect  to  the  right  to  appeal  de  piano,  vide  Aurora 

v.  Markham.  suprn,  p.  177. 

Hamilton  v.  Hamilton  Distillery  Co.,  38  Can.  S.C.R.  239. 

This  was  an  action  in  which  plaintiffs  asked  for  a 
declaration  that  certain  municipal  by-laws  were  unauthor- 
ized, illegal  and  invalid,  and  an  injunction  restraining 
defendants  from  levying  or  collecting  certain  w^ater  rates. 
A  motion  having  been  made  to  quash  the  appeal  for  wrant 
of  jurisdiction,  the  Court  said:  "No  relief  is  sought  in  the 
action  but  the  declaration  and  injunction  above  mentioned; 
and  no  return  of  rates  already  paid  is  sought.  Therefore, 
the  only  clause  of  the  Act,  60  &  61  Viet.  ch.  34,  regulating 
the  right  to  appeal  to  this  court  from  the  Court  of  Appeal 
for  Ontario  which  could  be  invoked  as  possibly  permitting 
an  appeal,  is  clause  (d),  which  allows  it: 
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S.  48  (e).  Where  the  matter  in  question  relates  to  the  taking  of  an 

Ontario  annual  or  other  rent,  customary  and  other  duty  or  fee,  or  a 

Appeals.  like  demand  of  a  general  or  public  nature,  affecting  future 

Leave  to  rights. 

appeal.  "We  are  of  opinion  that  these  cases  cannot  be  held  to 

come  within  the  language  of  that  clause,  and  that,  without 
leave,  this  court  has  no  jurisdiction. 

"We  however,  allow  the  appeals  to  stand  to  afford  the 
appellants  an  opportunity,  if  so  advised,  to  apply  to  the 
Court  of  Appeal  for  leave  to  appeal. ' ' 

Hamilton  Street  Railway  Co.  v.  City  of  Hamilton,  Nov.  27th,  1906 
(not  reported). 

This  action  was  brought  to  enforce  an  agreement  con- 
firmed by  by-law  by  which  the  defendants  agreed  to  sell 
working  men's  tickets,  8  for  25  cents,  to  be  used  between 
certain  limited  hours.  The  plaintiff  in  addition  to  specific 
performance  of  the  agreement,  also  claimed  a  mandatory 
injunction  to  compel  the  defendants  to  sell  the  tickets  in 
question.  The  plaintiffs  succeeded  at  the  trial  and  this 
was  affirmed  by  the  Court  of  Appeal.  When  this  case  was 
on  the  list  of  the  Supreme  Court  for  hearing,  and  when 
judgment  was  given  in  the  next  preceding  case,  the  appellants 
applied  for  and  obtained  leave  to  appeal  from  the  Court  of 
Appeal.  When  the  case  was  called,  the  Registrar  was  in- 
structed to  enter  a  minute  to  the  effect  that  an  order  of  the 
Court  of  Appeal  granting  leave  to  appeal  had  been  filed. 

Goold  Bicycle  Co.  v.  Laishley,  35  Can.  S.C.R.  184. 

In  this  case  the  company  sought  special  leave  to  appeal 
on  the  ground  that  the  judgment  below  was  for  $1,000,  and 
the  costs  already  amounted  to  $1,000  more,  but  the  appli- 
cation was  refused. 

Lake  Erie  &  Detroit  River  Rly.  Co.  v.  Marsh,  35  Can.  S.C.R.  197. 

Held,  leave  to  appeal  might  well  be  granted  where  the 
case  involves  matters  of  public  interest  or  some  important 
question  of  law  or  the  construction  of  Imperial  or  Dominion 
Statutes,  or  a  conflict  of  provincial  and  Dominion  authority, 
or  questions  of  law  applicable  to  the  whole  Dominion. 

Held,  if  a  case  is  of  great  public  interest  and  raises 
important  questions  of  law,  yet  the  judgment  is  plainly 
right,  no  leave  should  be  granted. 

This  case  was  affirmed  and  followed  in  Whyte  Packing 
Co.  v.  Pringle,  42  Can.  S.C.R.  691 . 
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Townsend  v.  Cox  (1907),  A.C.  514.     C.R.  [1907]  A.C.  26.  S.  48   (e). 

In  this  case  Lord  Collins  said:  Ontario 

"In  the  judgment  of  this  Board  delivered  by  LordAPPeals- 
AYatson  in  La  Cite  de  Montreal  v.  Les.  Ecclesiastiques  dtt 
X<'  ininaire  de  St.  Sulpice  de  Montreal  (14  App.  Cas.  660, 
at  662)  there  is  the  following  passage:  'A  case  may  be  of  a 
substantial  character,  may  involve  matter  of  great  public 
interest,  and  may  raise  an  important  question  of  law,  and 
yet  the  judgment  from  which  leave  to  appeal  is  sought  may 
appear  to  be  plainly  right,  or  at  least  to  be  unattended 
with  sufficient  doubt  to  justify  their  Lordships  in  advising 
Her  Majesty  to  grant  leave  to  appeal.'  : 

Hamilton  Brass  Manufacturing  Co.  v.  Barr  Cash  and  Package  Co., 
Gout.  Cas.  382. 

Motion  for  special  leave  to  appeal  from  the  Court  of  Appeal 
for  Ontario. 

By  agreement,  the  appellants  were  to  manufacture  and  selli 
cash  and  package  carriers,  and,  after  charging  up  the  cost  of 
construction,  to  idiv&de  the  net  profits  w)ith  the  respondent 
who  were  patentees  of  the  articles.  The  profits  were  divided 
up  to  August,  1895,  when  appellants,  claiming  a  breach  of  the 
conditions,  treated  the  contract  as  ended,  but  continued  to 
manufacture  and  sell. 

In  an  action  against  them  for  an  account,  they  pleaded 
termination  of  the  contract;  account  stated  and  settled;  statute 
of  limitations,  and  breach  by  the  respondents.  On  a  reference 
to  the  Master  to  take  the  accounts,  he  held  that  appellants 
were  licensees  and  that  the  account  should  only  go  back  to 
1901;  that  it  should  be  taken  to  the  time  of  the  issue  of  the 
writ,  and  that  the  contract  was  terminated  by  notice  after  the 
judgment  on  which  the  reference  was  made. 

The  Master's  report  was  affirmed  by  Mr.  Justice  Street,  but 
the  Court  of  Appeal  held  that  the  appellants  were  grantees 
and  not  licensees,  and  that  the  statute  of  limitations  could  not 
be  invoked;  that  the  Master  should  take  the  account  to  the 
date  of  his  report,  and  that  it  was  beyond  the  scope  of  his 
functions  to  decide  that  the  contract  was  at  an  end,  and  even 
if  not,  he  was  wrong,  as  the  facts  did  now  shew  a  termination. 

The  motion  was  refused  by  the  court  on  the  ground  that 
the  questions  in  controversy  upon  such  an  appeal  would  not 
justify  the  exercise  of  judicial  discretion  in  granting  an  order 
for  special  leave.  Motion  refused  with  costs. 

Note. — Subsequently  an  appeal  was  taken  from  the  above 
judgment,  dr  piano,  the  appellants  claiming  that  the  pecuniary 
amount  in  controversy  actually  exceeded  one  thousand  dollars. 
This  appeal  was  heard  by  the  Supreme  Court  of  Caanda,  on 
22nd  and  23rd  November,  1906,  and  on  llth  December,  1906, 
the  appeal  was  allowed  in  part  without  costs.  See  38  Can. 
S.C.R.  217. 
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Beck  Manufacturing  Co.  v.  Valin,  40  Can.  S.C.R.  523. 

Appeal  by  special  leave  of  the  Court  of  Appeal  for  Ontario 
(16  Ont.  L.R.  21)  from  a  decision  of  that  Court  affirming  the 
judgment  of  the  Divisional  Court  which  sustained  the  refusal 
of  a  judge  in  Chambers  to  issue  a  writ  of  mandamus. 

In  1903  the  C.  Beck.  Mfg.  Co.  obtained  an  order  from  the 
judge  of  the  District  of  Nipissing  fixing  the  tolls  to  be  paid 
on  logs  floated  down  a  stream  called  Post  Creek.  This 
order  was  set  aside  by  a  Divisional  Court  on  the  ground 
that  it  related  to  operations  before  it  was  made  ancf  that 
the  judge  had  not  the  necessary  evidence  before  him  to  make 
a  ^proper  order  and  had  not  considered  certain  matters 
required  by  the  Act.  A  fresh  order  was  then  obtained 
fixing  the  tolls,  as  the  respondents,  the  Ontario  Lumber  Com- 
pany, claimed,  for  future  operations.  The  C.  Beck  Com- 
pany claimed  to  be  entitled  under  this  to  payment  of  tolls 
for  logs  floated  before  it  was  made  and  brought  action  to 
recover  the  same,  but  failed  in  all  the  courts.  The  decision 
of  the  Court  of  Appeal  in  that  action  is  reported  in  12  Ont. 
L.R.  163,  and  affirms  that  of  the  Divisional  Court,  10  Ont. 
L.R.  193. 

In  1906  the  C.  Beck  Company  applied  to  the  district 
judge  to  take  evidence  for  the  purpose  of  fixing  tolls  which 
might  be  charged  for  logs  driven  on  Post  Creek  in  1903  and 
on  his  refusal  to  hear  the  evidence  or  make  the  order  they 
applied  to  the  judge  of  the  High  Court  for  a  writ  of  man- 
damus to  compel  him  to  do  so.  The  writ  was  refused,  and 
the  refusal  sustained  by  the  Divisional  Court  and  Court  of 
Appeal.  The  company  then  appealed  to  the  Supreme  Court 
of  Canada. 

John  Goodison  Thresher  Co.  v.  Corporation  of  the  Township  of 
McNab,  42  Can.  S.C.R.  694. 

Appeal  from  a  decision  of  the  Court  of  Appeal  for 
Ontario  reversing  the  judgment  of  a  Divisional  Court  which 
sustained  the  verdict  at  the  trial  in  favour  of  the  plaintiffs. 

The  action  was  brought  to  recover  compensation  for 
injury  to  an  engine  of  the  plaintiff  company,  which  went 
through  a  bridge  in  the  defendant  municipality  owing,  it 
was  alleged  to  negligence  of  the  defendants  in  failing  to 
keep  such  a  bridge  in  a  proper  state  of  repair.  The  plain- 
tiffs succeeded  at  the  trial,  and  in  a  Divisional  Court,  but 
their  action  was  dismissed  by  the  Court  of  Appeal,  which, 
on  application  to  the  plaintiffs,  granted  an  order  extending 
the  time  for  appealing  to  the  Supreme  Court  of  Canada. 
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As  the  damages  recovered  at  the  trial  were  only  $807,  there  y-  48  (e)- 
was  no  appeal  to  the  latter  court  as  of  right,  and  the  plain- 
tiffs  moved  for  special  leave.     It  was  held,  that  after  the 
expiration  of  sixty  days  from  the  signing  or  entry  or  pro- Leave  to 
nouncing  of  a  judgment  of  the  Court  of  Appeal  for  Ontario,  appeal, 
the   Supreme   Court   of   Canada   is   without   jurisdiction   to 
grant  special  leave  to  appeal  therefrom,  and  an  order  of  the 
Court  of  Appeal  extending  the  time  will  not  enable  it  to  do 
so. 

Leave  was  subsequently  granted  by  the  Court  of  Appeal, 
and  the  case  came  on  for  hearing  on  the  merits,  4£  Can. 
S.C.R.  187. 

Ellis  v.  Renfrew,  Mar.  24,  1911. 

This  was  a  motion  for  leave  to  appeal  from  the  judg- 
ment of  the  Court  of  Appeal,  reported  2  O.W.N.  837.  An 
application  had  been  unsuccessfully  made  to  a  single  judge 
to  quash  a  local  option  by-law  on  the  ground  that  the 
election  had  not  been  conducted  in  accordance  with  the 
principles  of  the  Municipal  Act,  that  the  'town  clerk  im- 
properly acted  as  returning  officer,  that  the  secrecy  of  the 
ballot  was  violated  in  many  instances,  that  the  clerk  did  not 
declare  that  the  by-law  had  received  the  assent  of  three- 
fifths  of  the  electors,  and  alternatively,  if  he  did  so  declare, 
he  did  so  illegally,  because  of  his  failure  to  comply  with 
the  law  in  that  behalf.  An  appeal  from  this  refusal  to 
quash  was  dismissed  by  the  Divisional  Court  and  subse- 
quently by  the  Court  of  Appeal.  The  Supreme  Court 
refused  the  motion,  the  reason  assigned  by  the  Chief  Justice 
being  that  the  facts  did  not  disclose  circumstances  sufficient 
to  warrant  the  Court  in  exercising  the  discretion  vested  in 
it  by  the  statute. 

Henderson  v.  West  Nissouri,  Nov.  17th,  1911. 

This  was  a  motion  for  leave  to  appeal  from  the  judgment 
of  the  Court  of  Appeal,  reported  20  O.W.R.  50.  A  motion 
was  made  to  a  single  judge  to  quash  a  municipal  by-law  for 
erecting  and  maintaining  a  continuation  school  based  on  a 
by-law  of  the  county  setting  aside  and  establishing  the  town- 
si  rip  as  a  continuation  school  district.  The  motion  was 
refused.  Further  appeals  to-  the  Divisional  Court  and 
Court  of  Appeal  were  also  dismissed.  The  application  was 
dismissed  without  calling  on  counsel  contra. 
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Rex.  v.  Ing  Kon,  Nov.  17th,  1907. 

The  defendant  was  convicted  by  the  police  magistrate  of 
Toronto  for  selling  liquor  without  a  license,  and  an  order 
was  made"  for  the  destruction  of  the  liquor  seized.  On 
certiorari  tlije  High  Court  confirmed  the  conviction  but 
varied  the  order  so  far  as  part  of  the  liquor  seized  was  con- 
cerned, on  the  ground  that  it  was  covered  by  the  provisions 
of  61  V.  c.  30,  s.  3.  His  judgment  was  affirmed  by  the  Court 
of  Appeal  (reported  Weekly  Notes).  The  private  prose- 
cutor applied  to  the  Supreme  Court  for  leave  to  appeal 
which  was  refused. 

Lyman  v.  Canada  Foundry  Co.,  Dec.  2nd,  1908. 

Motion  for  leave  to  appeal  where,  in  another  case  arising 
out  of  the  same  accident,  the  defendants  are  appealing  to 
this  court  de  piano,  and  now  ask  leave  as  in  this  case  the 
amount  involved  is  $500.  The  judgment  appealed  from 
grants  a  new  trial.  The  case  docs  not  fall  within  Lake  Erie 
v.  Marsh,  and  the  majority  of  the  court  is  of  opinion  that 
the  circumstances  of  this  case  do  not  afford  grounds  for 
extending  the  cases  in  which,  by  the  above  judgment,  leave  to 
appeal  should  be  granted. 

Whyte  v.  Pringie,  Feb.  25th,  1911. 

The  Court  refused  a  motion  for  leave  as  the  case  did  not 
fall  within  grounds  upon  which  leave  will  be  granted  laid 
down  in  Lake  Erie  &  Detriot  River  v.  Marsh. 

Re  Shantz,  May  8th,  1911. 

An  application  made  on  motion  to  Mr.  Justice  Teetzel 
under  Judicature  Act,  s,  58,  s.s.  9.  and  Rule  1091,  for  a 
mandatory  order  compelling  company  to  cause  to  be  trans- 
ferred to  the  appellant  F.  S.  Good  five  shares  of  fully  paid 
up  stock  of  the  company.  A  by-law  of  the  company  provided 
that  all  transfers  of  stock  must  be  approved  by  the  Board  of 
Directors.  Following  re  Imperial  Starch  Co.,  10  O.L.B.  22, 
the  order  was  refused.  This  was  affirmed  by  the  Divisional 
Court.  Leave  to  appeal  to  the  Court  of  Appeal  was  granted 
by  Moss,  C.J.O.,  in  terms  that  the  company  pay  respondent's 
costs  as  between  solicitor  and  client  in  any  event  of  the 
the  appeal, — costs  of  application  to  be  costs  to  respondent 
in  any  event.  If  not  accepted,  application  dismissed  with 
costs.  Leave  granted  by  the  Supreme  Court  upon  terms 
similar  to  those  imposed  by  Chief  Justice  below.  Vide  also 
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Lovell  v.  LovflL  13  O.L.R.  587;  MiUigan  v.  Toronto  Ely.  Co.,*-  48  (e)- 
18  O.L.R.  109;  Irving  v.  Grimsby  Park  Co.,  18  O.L.R.  114.Ont^T~ 
lr<-!\v  to  appeal  to  the  Judicial  Committee  of  the  Privy  Appeals. 
Councih.  infra,  p.  322.  Leave  to 

appeal. 
When  application  must  be  made. 

Application  to  the  Supreme  Court  for  leave  must  be 
made  within  60  days  from  the  signing,  entry  or  pronounce- 
ment of  the  judgment  under  section  69. 

Vide  Canadian  Mutual  v.  Lee,  34  Can.  S.C.R  224,  supra, 
p.  277 ;  Goodison  v.  McNab,  supra,  p.  286. 

Connell  v.  Connell,  9th  June,  1905. 

On  this  appeal  being  called,  a  motion  to  quash  was  made 
on  behalf  of  the  respondents  on  the  ground  that  the  case 
did  not  fall  within  any  of  the  provisions  of  60-61  Y.  c.  34 
(now  section  48),  limiting  appeals  from  the  Court  of  Appeal 
for  Ontario  to  the  Supreme  Court  of  Canada,  The  Court 
reserved  the  question  of  jurisdiction  and  the  argument  was 
partially  heard,  but  before  its  conclusion  the  Court  an- 
nounced that  there  was  grave  doubt  as  to  its  jurisdiction, 
and  that  as  more  than  60  days  had  elapsed  since  the  judg- 
ment below,  the  Supreme  Court  had  no  power  to  grant 
leave  to  appeal,  but  that  the  application  for  leave  would 
require  to  be  made  to  the  Court  of  Appeal.  The  argument 
was  thereupon  directed  to  stand  over  until  an  opportunity 
was  given  to  the  appellants  to  obtain  such  leave.  Leave 
having  subsequently  been  granted,  the  case  was  heard  on 
the  merits. 

Brussels  v.  McCrae,  unreported  (1904). 

This  was  a  motion  made  to  the  High  Court  of  Justice, 
Toronto,  to  quash  a  by-law  of  the  village  of  Brussels  which 
provided  for  the  issue  of  debentures  for  the  purpose  of  con- 
structing a  sewer  in  the  village.  The  application  was 
refused  by  the  Chancellor,  but  his  judgment  was  reversed 
by  the  Court  of  Appeal  and  the  by-law  quashed.  Upon  an 
appeal  taken  to  the  Supreme  Court  of  Canada,  the  Court 
of  its  own  motion  raised  the  question  of  jurisdiction,  and 
after  argument  held  that  no  appeal  lay  to  the  Supreme 
Court  except  by  leave  of  the  Court  of  Appeal  for  Ontario, 
or  the  Supreme  Court  of  Canada,  and  no  leave  having  been 
obtained,  ftie  appeal  should  be  quashed.  The  appellants  to 
the  Supreme  Court  thereupon  applied  to  the  Court  of 
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S.  48  (2).  Appeal  for  leave  to  appeal,  which  was  granted,  and  the  case 

OntarT"  subsequently  was  heard  by  the  Supreme  Court  on  the  merits. 
Appeals.  Vide  Hamilton    v.    Hamilton    Distillery,  supra,  p.  283 ; 

Amount  in  and  Hamilton  Street  Railway  v.  Hamilton,  supra,  p.  284. 
dispute. 

48  (2) — Amount  in  dispute. 

The  jurisprudence  of  the  Supreme  Court,  as  settled  in 
Ottawa  v.  Hunter,  supra,  p.  278,  is  that,  reading  sub-sec- 
tions 48  (c)  and  48  (2)  together,  it  is  the  amount  in  con- 
troversy in  the  appeal  which  governs  and  not  the  amount 
claimed  in  the  declaration.  The  decision,  therefore,  in  the 
Province  of  Quebec,  between  Allan  v.  Pratt  (July  1888), 
and  54-55  V.  c.  25,  in  the  year  1891,  during  which  period 
it  was  held  similarly  that  it  was  the  amount  in  controversy 
in  the  appeal  which  governed  in  the  Province  of  Quebec, 
are  applicable  to  this  section.  These  decisions  are :  Monette 
v.  Lefebvre,  supra,  p.  269 ;  Ontario  &  Quebec  v.  Marcheterre, 
supra,  p.  269 ;  Cossette  v.  Dunne,  supra,  p.  269 ;  Dawson  v. 
Dumont,  supra,  p.  261 ;  Williams  v.  Irvine,  supra,  p.  411 ; 
Cowans  v.  Evans,  supra,  p.  270;  Mitchell  v.  Trenholme, 
supra,  p.  411 ;  Mills  v.  Limoges,  supra,  p.  411 ;  Montreal 
Street  Ely.  v.  Carriere,  supra,  p.  270;  Labelle  \.  Barbcau, 
supra,  p.  270. 

49.  No  appeal  shall  lie  to  the  Supreme  Court  from  any  final 
judgment  of  the  Territorial  Court  of  the  Yukon  Territory,  other 
than  upon  an  appeal  from  the  Gold  Commissioner,  unless, — 

(a)  the  matter  in  question  relates  to  the  taking  of  an  annual 
or  other  rent,  customary  or  other  duty  or  fee,  or  a  like  demand 
of  a  public  or  general  nature  affecting  future  rights; 

(b)  the  title   to   real   estate   or   some  interest   therein   is   in 
question ; 

(c)  the  validity  of  a  patent  is  affected; 

(d)  it  is  a  proceeding  for  or  upon  a  mandamus,  prohibition 
or  injunction;  or 

(e)  the  matter  in  controversy  amounts  to  the  sum  or  value 
of  two  thousand  dollars  or  upwards.     2  Edw.  VII.  c.  35,  s.  4. 

49  (a).— Vide  notes  to  46  (b),  supra,  p.  211. 
49  (b).— Vide  notes  to  48  (a),  supra,  p.  276. 
49  (c).— Vide  notes  to  46  (c),  supra,  p.  250. 
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49  (d).— Mandamus— prohibition.    Vide  notes  to  39   (c)   and&  49. 
(d),  supra,  pp.  156  and  162.  Yuk^T 

Injunctions. — This  section  gives  an  appeal  in  all  cases  Appeals- 
in  which  an  injunction  is  the  remedy,  or  one  of  the  remedies 
claimed.  No  similar  provision  is  found  in  the  sections 
giving  an  appeal  in  cases  from  Quebec  or  Ontario,  and  in 
these  provinces  the  appeal,  in  cases  where  an  injunction  is 
asked,  will  only  lie  if  the  case  falls  within  one  or  more  of 
the  conditions  giving  jurisdiction  provided  for  in  sections 
46  and  48  respectively. 

49  (e).— Vide  notes  to  46  (2),  supra,  p.  268. 

O'Brien  v.  Allen,  30  Can.  S.C.R.  340. 

In  this  case  the  executive  government  of  the  Yukon 
Territory  granted  the  appellants  the  privilege  of  construct- 
ing a  toll  tramway,  and  fixed  a  tariff  of  charges  for  the 
carriage  of  passengers  and  freight.  The  appellants  con- 
structed the  tramway  at  an  expense  of  over  $45,000.  The 
respondents  being  required  to  pay  the  charge  of  toll  on 
some  freight  amounting  to  $1.25,  brought  an  action  for 
repayment  of  the  amount,  and  claiming  that  the  appellants 
had  no  authority  to  levy  the  same.  The  trial  judge  gave 
judgment  in  favour  of  the  respondents.  An  appeal  to  the 
Supreme  Court  was  allowed. 

This  decision  was  given  when  the  Yukon  Territory  Act, 
62-63  V.  c.  11  (1899),  was  in  force,  which  provided  for  an 
appeal  from  the  Territorial  Court  of  the  Yukon  to  the 
Supreme  Court  of  British  Columbia,  subject  to  the  same 
conditions  as  are  now  contained  in  section  49,  and  by  the  same 
Act  a  like  appeal  was  given  to  the  Supreme  Court  of  Canada. 

JUDGMENTS. 

50.  The  Court  may  quash  proceedings  in  cases  brought  before 
it  in  which  an  appeal  does  not  lie,  or  whenever  such  proceedings 
are  taken  against  good  faith.  R.S.,  c.  135,  s.  59. 

Motions  to  quash  cannot  be  made  to  a  judge  in  Chambers, 
but  must  be  made  to  the  full  Court,  and  should  be  brought 
on  for  hearing  at  the  earliest  moment  possible,  otherwise 
no  costs  may  be  allowed.  The  object  of  this  is  to  save  costs 
in  the  event  of  the  motion  being  granted.  The  proper 
course  is  to  set  the  motion  down  for  the  first  day  of  the 
nearest  session,  and  if  counsel  consent  that  the  motion  shall 
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s-  50.  be  taken  up  when  the  appeal  is  called  on  the  merits,  the 

Registrar  will  enlarge  the  motion  until  that  date.  When 
**  *s  intended  that  the  motion  to  quash  shall  be  heard  along 
with  the  appeal,  the  respondent  should  raise  his  objection 
to  the  jurisdiction  of  the  court  in  his  factum. 

Where  the  respondent  has  been  prompt  in  having  the 
question  of  jurisdiction  disposed  of  by  the  court,  he  will, 
if  the  appeal  is  quashed,  be  allowed  the  general  costs  up  to 
the  judgment  quashing  the  appeal,  and  a  counsel  fee  on  the 
motion  to  quash.  Unless  the  court  directs  that  the  counsel 
fee  to  be  allowed  shall  be  only  as  of  a  motion  to  quash,  and 
the  appeal  is  quashed  when  it  comes  on  for  hearing  on  the 
merits,  the  Registrar,  if  the  motion  to  quash  has  been 
launched  promptly  and  by  consent  of  parties  has  stood  over 
until  the  case  was  called  on  the  merits,  has  been  accustomed 
to  take  into  consideration  in  fixing  the  counsel  fee,  the  fact 
that  counsel  had  to  be  prepared  to  argue  the  case  on  the 
merits. 

Danjou  v.  Marquis,  3  Can.  S.C.R.  251. 

In  this  case  the  respondent  moved  to  quash  the  appeal 
for  want  of  jurisdiction.  On  taxation  the  respondent  was 
allowed  the  general  costs  of  the  appeal  up  to  the  hearing 
of  the  motion  to  quash  and  a  fee  on  argument  of  $100. 

Reid  v  Ramsay,  1879. 

In  this  case  the  appeal  was  quashed  and  the  objection  to 
the  jurisdiction  was  taken  by  the  respondent  in  his  factum, 
the  respondent  was  allowed  the  costs  of  a  motion  to  quash. 

McG-owan  v.  Mockler,  1879. 

The  appeal  was  quashed  for  want  of  jurisdiction,  and 
the  general  costs  of  the  appeal  to  the  hearing  were  allowed. 

Le  Maire  de  Terrebonne  v.  Les  Soeurs  de  Providence,  1886. 

The  motion  to  quash  was  granted  and  the  appeal  was 
quashed  with  costs,  the  objection  to  the  jurisdiction  being 
taken  by  the  respondent  in  his  fact  am. 

Where  the  objection  to  the  jurisdiction  is  taken  at  the 
hearing  by  the  court,  or  is  not  taken  promptly,  as  a  general 
rule  no  costs  will  be  given.  Vide  notes  to  Rule  1. 
Major  v.  Three  Rivers,  Gout.  Dig.  71 ;  Champoux  v.  Lapierrer 
Gout,  Dig.  56 ;  Bank  of  Toronto  v.  Le  Cure,  Cass.  Dig.  432 ; 
Gladwin  v.  Cumnrings,  Gout.  Dig.  388. 

In  these  cases  the  objection  was  taken  by  the  court. 
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The  Queen  v.  Nevins,  1884.  S.  50. 

In  this  case  a  conviction  by  justices  of  the  peace  was  Quashing 
brought  into  the  Court  of  Queen's  Hench,  Manitoba,  by  a  appeals, 
writ  of  certiorari,  and  a  rule  nisi  to  quash  the  conviction 
was  on  motion  granted,  and  after  argument  made  absolute. 
The  Supreme  Court  quashed  the  appeal  for  want  of  juris- 
diction, as  the  cause  had  not  arisen  in  a  superior  court  of 
original  jurisdiction,  but  gave  the  respondents  the  costs  of 
the  appeal,   although  the  objection  had  been  taken  by  the 
court. 

Gladwin  v.  Cummings,  Gout.  Dig.  388. 

Where  an  appeal  is  quashed  for  want  of  jurisdiction 
it  will  be  quashed  without  costs  if  the  objection  has  been 
taken  by  the  court  itself. 

Gendron  v.  McDougalL,  Gout.  Dig.  56. 

No  costs  were  given  as  the  motion  was  not  made  at  the 
earliest  convenient  moment. 

Domville  v.  Cameron,  Gout.  Dig.  122. 

In  this  case  the  appeal  was  quashed  for  want  of  juris- 
diction, but  without  costs,  the  appeal  having  been  heard  ex 
parte,  the  respondent  not  appearing. 

Barrington  v.  City  of  Montreal,  25  Can.  S.C.R.  202. 

Appeal  was  quashed  without  costs,  the  objection  not  hav- 
ing been  taken  in  the  factum  nor  by  a  motion. 

Griffith  v.  Harwood,  30  Can.  S.C.R.  315. 

On  this  case  coming  on  for  hearing  the  court  of  its  own 
motion  suggested  that  the  judgment  appealed  from  was  not 
a  final  judgment  and  that  there  was  no  jurisdiction  in  the 
court  to  hear  such  an  appeal.  Although  the  appeal  was 
quashed  with  costs  the  latter  were  limited  to  those  of  a 
motion  to  quash. 

Schlomann  v.  Dowker,  30  Can.  S.C.R.  323. 

A  motion  was  made  to  quash  the  appeal  not  on  the 
ground  that  the  court  had  no  jurisdiction,  but  because  there 
had  been  acquiescement  in  the  judgment  below,  the  Court 
holding  that  there  had  been  acquiescement,  quashed  the 
appeal,  saying:  "This  is  not  exactly  a  case  such  as  we 


294  SUPREME  COURT  ACT. 

s-  51.  have  hitherto  considered  as  a  proper  one  for  a  motion  to 

PoweTof       quash,  but  we  are  of  opinion  that  in  future  this  proceeding 

Court' C         should  be  adopted  in  cases  like  the  present,  as  it  has  the 

advantage  of  avoiding  costs."     The  appeal  was  accordingly 

quashed  with  costs  as  of  a  motion  to  quash. 

Angers  v.  Duggan,  Feby.  19th,  1907. 

This  appeal  was  quashed  on  the  ground  that  since  the 
judgment  against  the  appellant  in  the  Superior  Court,  his 
interest  in  the  lands  in  question  under  a  deed  of  sale  a 
remere  had  ceased  by  payment  and  by  a  deed  of  retroces- 
sion, executed  by  him  to  the  party  entitled  to  reclaim.  It 
was  further  held  that,  following  Schlomann  v.  Doivker,  30 
Can.  S.C.R.  323,  a  motion  to  quash  was  a  convenient  way  of 
disposing  of  the  appeal  before  further  costs  had  been 
incurred. 

Genereau  v.  Bruneau.  Dec.  9th,  1910. 

In  this  case  the  respondent  promptly  moved  to  quash,  but 
the  Court  directed  that  the  motion  should  stand  to  be  heard 
and  disposed  of  when  the  appeal  came  on  to  be  argued  on 
the  merits.  The  merits  were  argued  by  the  appellants  for 
one  day,  and  respondent's  counsel  raised  the  question  of 
jurisdiction  in  opening  his  argument  on  the  merits.  The 
Court  quashed  the  appeal  without  hearing  respondent  on 
merits,  and  reserved  judgment  as  to  costs,  and  subsequently 
ordered  that  the  respondent  should  have  his  costs  of  the 
appeal  and  not  merely  the  costs  of  motion. 

51.  The  Court  may  dismiss  an  appeal  or  give  the  judgment 
and  award  the  process  or  other  proceedings  which  the  court, 
whose  decision  is  appealed  against,  should  have  given  or  awarded. 
R.S.,  c.  135,  s.  60. 

Sewell  v.  British  Columbia  Towing  Co.,  9  Can.  S.C.R.  527. 

In  an  action  for  damages  for  negligently  towing  a  ship 
and  causing  her  destruction,  the  jury  answered  certain 
questions  put  to  them  by  the  judge,  and  were  discharged, 
and  on  motion  to  the  trial  judge  on  behalf  of  the  plaintiff 
for  judgment,  his  Lordship  directed  judgment  to  be  entered 
for  the  defendants  with  costs.  The  plaintiff  thereupon 
appealed  to  the  full  Court,  where  the  judgment  below  was 
affirmed.  Upon  a  further  appeal  to  the  Supreme  Court  of 
Canada,  the  plaintiff  contended  that  pursant  to  the  Judi- 
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cature  Act  and  the  Rules  of  the  Supreme  Court  of  British  s-  52- 
Columbia,  the  Supreme  Court  of  Canada  could  direct  a 
judgment  to  be  entered  according  to  the  merits  of  the  case, 
as  it  had  before  it  all  the  material  necessary  for  finally 
determining  the  questions  in  dispute,  and  had  the  power  also 
to  supplement  the  findings  of  the  jury.  Held,  that  the 
Court,  giving  the  judgment  which  the  court  below  ought 
to  have  given,  was  in  a  position  to  give  judgment  upon  the 
evidence  at  large.  The  appeal  was  therefore  allowed,  and 
judgment  directed  to  be  entered  for  the  plaintiff  for  $80,000 
and  costs. 

Green  v.  Miller,  33  Can.  S.C.R.  193. 

In  this  case  the  Court  held  that  although  there  was  no 
evidence  which  could  reasonably  be  left  to  the  jury,  and 
that  it  was  a  case  in  which  the  Court,  had  it  the  power,  would 
have  made  a  final  disposition  of  the  matters  in  issue,  yet 
the  Nova  Scotia  Judicature  Act  did  not  permit  of  this  being 
done,  and  the  appeal  was  therefore  allowed  and  a  new  trial 
directed  to  be  had  between  the  parties. 

52.  On  any  appeal,  the  Court  may,  in  its  discretion,  order  a 
new  trial,  if  the  ends  of  justice  seem  to  require  it,  although  such 
new  trial  if  deemed  necessary  upon  the  ground  that  the  verdict 
is  against  the  weight  of  evidence.  R.S.,  c.  135,  s.  61. 

This  section  was  introduced  into  the  Supreme  and 
Exchequer  Courts  Act  by  43  Y.  c.  34  (1880),  probably 
owing  to  the  decision  of  the  Court  in  Moore  v.  Connecticut 
Mutual,  6  Can.  S.C.R.  634,  where  the  Court  held  that  the 
Court  of  Queen's  Bench  below  not  having  thought  fit  to 
grant  a  new  trial  upon  the  ground  that  the  finding  of  the 
jury  was  against  the  weight  of  evidence,  the  Supreme  Court, 
sitting  as  a  court  of  appeal,  had  no  power  to  interfere  with 
the  exercise  of  their  discretion.  This  section  vests  an  almost 
unlimited  discretion  in  the  Supreme  Court  of  Canada  to 
direct  a  new  trial  in  any  case,  and  leaves  it  unfettered  by 
any  decision  of  the  court  below  refusing  or  granting  a  new 
trial. 

Pudsey  v.  Dominion  Atlantic  Ely.  Co.,  25  Can.  S.C.R.  69.1. 

After  hearing  counsel  the  Court,  without  reserving  judg- 
ment, ordered  a  new  trial  on  the  ground  that  the  jury  had 
not  properly  answered  some  of  the  questions  submitted. 
In  other  respects  the  judgment  appealed  from  was  affirmed. 

Vide  notes  of  cases  under  section  38,  supra,  page  115. 


296  SUPREME  COURT  ACT. 

S.  53.  COSTS. 

53.  The  Court  may,  in  its  discretion,  order  the  payment  of 
the  costs  of  the  court  appealed  from,  and  also  of  the  appeal,  or 
any  part  thereof,  as  well  when  the  judgment  appealed  from  is 
varied  or  reversed  as  where  it  is  affirmed.  E.S.,  c.  135,  s.  62. 

The  rule  has  been  to  allow  costs  to  the  successful  party 
as  well  where  the  appeal  has  been  heard  on  the  merits  as 
where  it  has  been  quashed  for  want  of  jurisdiction,  but  the 
respondent  may  be  deprived  of  his  costs  where  the  motion 
to  quash  has  not  been  made  promptly,  or  the  objection  to 
its  jurisdiction  has  been  taken  by  the  Court  itself.  Vide 
section  50,  supra. 

Beamish  v.  Kaulbach,  5th  June,  1879. 

When  an  appeal  is  quashed  for  want  of  jurisdiction,  the 
court  may  order  the  taxation  and  payment  of  costs. 

Dorion  v.  Crowley,  Cass.  Dig.  709.     1886. 

Where  an  objection  that  the  action  had  been  prescribed 
was  taken  by  the  appellant  for  the  first  time  on  the  argu- 
ment of  the  appeal,  the  Court  held  that  it  was  bound  to  give 
effect  to  the  objection,  but  the  appeal  was  allowed  without 
costs  in  any  of  the  Courts. 

Ross  v.  Gannon,  Feby.  19th,  1907. 

Plaintiff's  action  was  dismissed  by  the  trial  judge.  On 
appeal  the  Supreme  Court  of  Nova  Scotia,  consisting  of 
four  judges,  was  equally  divided  and  accordingly  the  appeal 
was  dismissed  without  costs.  The  defendant  appealed  to  the 
Supreme  Court  of  Canada  when  the  appeal  was  dismissed 
with  costs.  On  settling  the  minutes  of  judgment,  after 
bringing  the  point  before  the  Court,  the  registrar  provided 
that  the  respondent  should  have  his  costs  as  well  in  the 
Supreme  Court  of  Nova  Scotia  as  in  the  Supreme  Court  of 
Canada. 

Costs  out  of  estate. 

Marks  v.  Marks,  June  16th,  1908. 

Upon  application  of  counsel  for  unsuccessful  appellant, 
counsel  appearing  for  respondent  and  also  for  executors  not 
parties  to  the  appeal  and  not  objecting,  it  is  ordered  that  the 
costs  in  the  Supreme  Court  be  paid  out  of  the  estate. 


SUPREME  COURT  ACT.  297 

'\Yhcn  defendant  partially  succeeds.  s-  53- 

Knock  v.  Owen,  Gout.  S.C.  Cas.  325. 

On  application  to  the  Court  to  vary  the  judgment  as  to 
costs  on  the  ground  that  the  person  against  whom  costs  were 
awarded  by  the  judgment  of  the  Supreme  Court  had  suc- 
>-d  in  one  of  her  contentions,  the  Court  refused,  saying: 
"The  partial  modification  of  the  judgment  appealed  from 
does  not  alter  the  fact  that  substantially  the  respondent 
succeeded  in  both  courts." 

Neglect   to  bring  special  circumstances  before   Court. 

Canada  Carriage  Co.  v.  Lea,  37  Can.  S.C.R.  672. 

The  respondent  moved  to  vary  the  minutes  settled  by 
the  registrar  so  as  to  give  costs  to  the  respondent,  no  costs 
having  been  given  originally,  because  respondent  had  not 
moved  promptly.  The  grounds  of  the  present  application 
were  that  he  had  moved  promptly  and  before  any  printing 
was  done,  but  his  motion  was  stayed  by  the  Court  of  Appeal 
and  that  subsequently,  by  consent,  the  motion  stood  over 
until  the  argument  of  the  merits.  The  motion  was  refused 
with  costs  fixed  at  $25.  None  of  the  facts  set  out  on  motion 
to  vary  minutes  were  brought  to  the  attention  of  the  Court 
by  counsel  when  the  appeal  was  quashed,  although  counsel 
was  present.  It  would  appear  that  in  the  absence  of  fraud 
if  counsel  neglects  to  bring  any  special  circumstances  to  the 
attention  of  the  Court  bearing  on  the  question  of  costs, 
relief  will  not  be  given  subsequently  upon  a  motion  to  vary 
minutes. 


Cftsts  —  Privy  Council  Practice. 

Suraj  Bunsi  Koer  v.  Sheo  Proshad  Singh,  L.R.  6  I.A.  88. 

When  appellants  succeeded  on  a  material  portion  of  their 
claim,  although  failing  in  part,  they  were  allowed  their 
costs  of  the  appeal. 

Where  the  appellant  has  succeeded  through  a,  point 
which  was  not  taken  in  the  court  below  the  Judicial  Com- 
mittee sometimes  make  him  pay  the  costs  of  the  appeal, 
and  sometimes  give  no  costs,  (Lawson  v.  Carr,  10  Moo. 
P.C.  162)  as  where  his  conduct  has  been  such  as  to  mislead 
the  opposite  party  (Batten  v.  The  Queen,  11  Moo.  P.C.C. 
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271),  or  to  put  the  opposite  party  to  needless  expense  (Mc- 
Costs  Kellar  v.  Wallace,  8  Moo.  P.C.C.  378),  or  where  his  proceed- 

ings have  been  unreasonably  dilatory,  (Pattabhiramier  v. 
Vencatarow,  13  Moo.  Ind.  App.  560),  or  in  any  way  litigious 
or  vexatious,  or  his  claims  exorbitant  (Nedham  v.  Simpson, 
2,  Knapp,  1;  Harrison  v.  The  Queen,  10  Moo.  P.C.C.  201). 
So  where  the  appellant  succeeds  in  obtaining  a  slight  varia- 
tion of  the  decree  complained  of,  but.  the  variation  confers 
no  real  benefit  upon  him  (Labouchere  v.  T upper,  11  Moo. 
P.C.C.  198). 

Where  there  have  been  inaccuracies  in  the  judge's  sum- 
ing  up  which  might  reasonably  lead  the  appellant  to  think  that 
his  case  had  not  been  properly  understood  by  the  court  below, 
the  Judicial  Committee,  though  affirming  the  judgment,  have 
given  no  costs,  (General  Iron  Screw  Co.  v.  Moss,  15  Moo. 
P.C.C.  122). 

The  Privy  Council  often  decline  to  allow  costs  against 
the  appellant,  though  unsuccessful,  when  they  consider  the 
case  to  be  in  itself  one  upon  which  it  was  reasonable  to  take 
their  opinion  (Churchuard  v.  Palmer,  10  Moo.  P.C.  472),  or 
where  there  has  been  a  difference  of  opinion  in  the  court 
below  or  in  the  Court  of  Appeal  (Bank  of  Bengal  v.  East 
India  Company,  2  Knapp,  245 ;  Barrett  v.  Beaumont,  1  Moo. 
P.C.C.  59). 

The  Judicial  Committee  allows  the  costs  of  both  parties 
to  be  paid  out  of  the  estate  whether  the  appeal  be  successful 
or  not  in  those  cases  only  where  the  circumstances  are  such 
as  would  have  justified  the  court  below  in  making  a  similar 
allowance  (Arbuthnot  v.  Norton,  5  Moo.  P.C.C.  219;  Bremer 
v.  Freeman,  10  Moo.  P.C.  306). 

Where  there  is  more  than  one  respondent,  though 
separate  cases  are  lodged,  sometimes  only  one  set  of  costs 
is  given.  (Safford  &  Wheeler  P.C.  Practice,  p.  866). 

Where  each  party  succeeded  and  each  failed  on  sub- 
stantial issues,  the  respondent  was  ordered  to  pay  half  the 
costs,  (Peacock  v.  Byjnauth,  L.R.  18  I.A.  78). 

Where  parties  in  the  same  interest,  who  might  have  acted 
together  in  an  appeal,  think  proper  to  put  in  separate  cases 
or  to  employ  different  solicitors,  the  Judicial  Committee 
generally  inclines,  unless  very  good  reasons  be  given  for  the 
severance,  to  allow  only  one  set  of  costs  out  of  the  estate,  such 
costs  being  awarded  to  the  party  first  entering  appearance. 
(Safford  &  Wheeler,  p.  871.  The  general  rule  to  allow  but 
one  set  of  costs  will  not  be  departed  from  in  favour  of  a 
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party  who  comes  forward  as  a  separate  respondent  when  the  s-  53- 
suit   is  already  substantially  defended.     (Woomatara  Debia 
v.  Kristo  Kaminee  Dossce,  12  Beng.  L.R.  170.) 

Where  there  was  an  appeal  and  cross  appeal  and  each 
appellant  in  part  succeeded,  no  costs  were  given  (Retemeyer 
v  OlcrmuUcr,  2  Moo.  P.O.  93). 

When  Court  equally  divided. 

The  Liverpool,  London  &  Globe  Ins.  Co.  v.  Wyld,  1  Can.  S.C.R. 
605. 

The  judges  of  the  Supreme  Court  being  equally  divided 
in  opinion,  and  the  decision  of  the  court  below  affirmed,  the 
successful  party  was  refused  the  costs  of  the  appeal.  "But 
(per  Richards,  C.J.,),  by  38th  V.  c.  11,  s.  38,  the  Supreme 
Court  being  authorized,  in  its  discretion,  to  order  the  pay- 
ment of  the  costs  of  the  appeal,  the  decision  in  this  case  will- 
not  necessarily  prevent  the  majority  of  the  Court  from 
ordering  the  payment  of  the  costs  of  the  appeal  in  other 
cases  where  there  is  an  equal  division  of  opinion  amongst 
the  judges." 

The  uniform  practice  of  the  Court  before  1893  was  not 
to  give  costs  when  the  Court  was  equally  divided.  Curry  v. 
>/,  13th  March,  1880;  McLeod  v.  N.  B.  Ely.  Co.,  5  Can. 
S.C.R.  283;  Cote  v.  Morgan.  1  Can.  S.C.R.  1;  McCallum  v. 
Odette ,  1  Can.  S.C.R.  36 ;  Shields  v.  Peak,  8  Can.  S.C.R.  579 ; 
Milloy  \.  Kerr,  8  Can.  S.C.R.  474;  Megantic  Election  Case, 
8  Can.  S.C.R.  169;  Trust  and  Loan  v.  Lawrason,  10  Can. 
S.C.R,  679;  Poulin  v.  City  of  Quebec,  9  Can.  S.C.R.  185; 
MacQiKtii  v.  The  Queen,  16  Can.  S.C.R.  1. 

After  1893  this  rule  was  not  followed,  but  the  practice 
was  to  give  the  respondent  costs  in  such  cases.  Cout.  Dig. 
1108.  Calgary  &  Edmonton  R.W.  Co.  v.  The  King,  Cout,  Gas. 
271.  In  Cote  v.  Richardson,  38  Can.  S.C.R.  41,  however,  no 
costs  were  given,  and  in  Ottawa  Electric  Co.  v.  O'Leary, 
Oct.  5th,  1909,  the  Court  announced  that  the  rule  is  now- 
settled  that  when  the  Court  is  equally  divided  no  costs  will 
be  awarded. 

Hdbtas  i-oi'fnis  not  arising  out  of  a  criminal  charge. 

In  re  Johnson,  Cass.  Dig.  677. 

J.  was  in  custody  on  an  execution  for  debt  and  applied 
to  a  judge  of  the  County  Court  to  be  examined  as  to  his 
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affairs  with)  a  view  to  obtaining  his  discharge.  The  examina- 
Cos~  tion  was  held'  wnen  tne  county  judge  made  an  order  that 
J.  was  guilty  of  fraud  in  connection  with  his  affairs,  and  he 
was  remanded  to  jail.  An  application  was  made  to  the 
Supreme  Court  of  Nova  Scotia  for  the  discharge  of  the 
prisoner  on  habeas  corpus,  which  was  refused.  On  appeal 
to  the  Supreme  Court  of  Canada,  held  that  the  appeal  must 
be  dismissed,  but  without  costs. 

Habeas  corpus  cases    (criminal). 

The  uniform  practice  of  the  Court  in  these  matters  is  to 
allow  no  costs. 

In  re  Sproule,  12  Can.  S.C.R.  140;  In  re  McDonald,  27 
Can.  S.C.R.  683;  In  re  White,  31  Can.  S.C.R.  383;  In  re 
Vancini,  34  Can.  S.C.R.  621 ;  In  re  Smitheman,  35  Can. 
S.C.R.  189. 

Criminal  appeals. 

The  same  rule  prevails  in  criminal  appeals:  Gosselin  v. 
The  King,  33  Can.  S.C.R.  255;  Drew  v.  The  King,  33  Can. 
S.C.R.  228;  George  v.  The  King,  35  Can.  S.C.R.  376; 
8laughenwh.it  e  v.  The  King,  35  Can.  S.C.R.  607. 

Under  special  circumstances  of  the  case,  however,  costs 
have  been  allowed. 

Fraser  v.  Tnpper,  Cass.  Dig.  421.     21st  June,  1880. 

The  prisoner,  Simon  Fraser,  had  been  convicted  before 
F.  A.  Laurence,  stipendiary  magistrate  for  the  Town  of 
Truro,  of  violating  the  license  laws  in  force  in  the  town,  and 
was  fined  $40  and  costs  as  for  a  third  offence.  Execution 
was  issued  in  the  form  given  in  the  Rev.  Statutes,  c.  75, 
under  which  Fraser  was  committed  to  jail.  While  there  he 
was  convicted  of  a  fourth  offence  and  fined  $80  and  costs, 
and  was  detained  under  an  execution  in  the  same  form. 
The  matter  came  before  the  Supreme  Court  of  Nova  Scotia 
on  a  motion  to  make  absolute  a  rule  nisi  granted  by 
Weatherbe,  J.,  under  chapter  99  of  the  Rev.  Stats,  of  Nova 
Scotia,  for  "securing  the  liberty  of  the  subject."  The  rule 
was  discharged. 

It  appeared  that  before  the  institution  of  the  appeal  to 
the  Supreme  Court  of  Canada,  the  time  for  which  the  appel- 
lant had  been  imprisoned  had  expired  and  he  was  at  large. 
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On  motion  to  dismiss  the  appeal  for  want  of  jurisdiction,  s-  5 
lit  hi,  that  an  appeal  will  not  lie  in  any  case  of  procedings 
for  or  upon  a  writ  of  habeas  corpus  when    at    the   time    of 
bringing  the  appeal  the  appellant  is  at  large. 

Appeal  dismissed.  The  question  of  costs  was  reserved  and 
subsequently  the  Court  ordered  that  the  respondent  should  be 
allowed  his  general  costs  of  the  appeal. 

In  tcrlocutory  applications. 

It  is  under  this  section  that  costs  are  given  on  applications 
made  in  Chambers. 

Rule  57,'  infra,  provides  that  costs  between  party  and 
party  shall  be  taxed  pursuant  to  the  tariff  fees  contained  in 
Schedule  D. 

Section  107,  infra,  provides  that  an  order  for  costs  may 
be  enforced  by  writs  of  execution  issued  out  of  the  Supreme 
Court. 

Writs  of  execution  are  not  issued  out  of  the  Supreme 
Court  to  enforce  payment  of  costs  unless  there  is  some 
difficulty  in  enforcing  process  if  issued  out  of  the  court  below. 

Distraction  of  costs. 

Letourneux  v.  Dansereau,  27th  May,  1886. 

Held,  that,  in  appeal,  where  distraction  of  costs  has  not 
been  asked  for  by  the  pleadings,  or  by  the  factum,  it  should 
be  asked  for  when  judgment  is  rendered.  If  not  then  asked 
for,  any  subsequent  application  must  be  made  to  the  court 
upon  notice  to  the  other  side. 

See  Converse  v.  Clarke,  12  L.C.R.  402;  The  Water  Works 
Co.  of  Three  Rivers  v.  Dostaler,  IS  L.C.J.  196;  Lator  v. 
Campbell,  1  Legal  News  163. 

Article  553,  C.C.P.,  provides  as  follows:— 

"Every  condemnation  to  costs  involves  by  the  operation 
of  law,  distraction  in  favour  of  the  Attorney  of  the  party  to 
whom  they  are  awarded." 

This  article  was  inserted  for  the  first  time  in  the  last 
codification  of  the  Law  of  Civil  Procedure,  and  since  that 
date  the  decision  in  Letourneux  v.  Dansereau  has  no  appli- 
cation. 

23 
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S.  53.  No  one  appearing  on  behalf  of  appellant. 

Costs.  Burnham  v.  Watson,  7th  Dec.,  1881. 

Scott  v.  The  Queen,  27th  March,  1886. 
Western  Ass.  Co.  v.  Scanlan,  27th  March,  1886. 

Where  no  one  appears  on  behalf  of  the  appellant  when 
an  appeal  is  called  for  hearing,  and  counsel  for  respondent 
asks  for  the  dismisal  of  the  appeal,  it  will  be  dismissed  with 
costs. 

Costs  for  or  against  the  Crown. 

Lovitt  v.  Atty.-Gen.  of  Nova  Scotia,  33  Can.  S.C.R.  350. 

Costs  will  be  given  for  or  against  the  Crown  as  in  other 
cases. 

Costs — between  solicitor  and  client. 

Boak  v.  Merchants  Mar.  Ins.  Co.,  3rd  June,  1879. 

Application  for  an  order  directing  Registrar  to  tax  costs 
between  solicitor  and  client,  refused.  The  Chief  Justice  stated 
that  the  question  was  duly  considered  by  the  judges  at  the 
organization  of  the  Court  and  it  was  not  thought  advisable 
to  regulate  costs  between  solicitor  and  client. 

Paradis  v.  Bosse,  21  Can.  S.C.R.  419. 

There  is  no  tariff  in  the  Supreme  Court  as  between  solicitor 
and  client,  but  such  costs  may  be  recovered  in  an  action 
upon  a  quantum  meruit. 

Party  arguing  appeal  in  person. 

Re  Charlevoix  Election,  Valin  v.  Langlois,  Gout.  Dig.  388. 

The  respondent,  who  was  an  advocate  argued  his  appeal 
in  person.  Motion  to  tax  counsel  fee  was  refused. 

Costs   paid   pursuant    to    judgment     below — hoiv    recovered 
ivhen  judgment  reversed. 

Lewin  v.  Howe,  14  Can.  S.C.R.  722. 

The  defendants  having  succeeded  in  the  court  below  and 
in  the  Supreme  Court,  their  costs  after  taxation  wTere  paid 
by  the  plaintiffs.  Subsequently  these  judgments  were 
reversed  by  the  Judical  Committee  of  the  Privy  Council 
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Upon  an  application  ,to  the  Supreme  Court  to  have  the  judg-  s-  53^ 
ment  of  the  Privy  Council  made  a  judgment  of  the  Supreme  Cogtg 
Court  the  plaintiffs  applied  to  have  the  order  of  the  Supreme 
Court  direct  the  repayment  of  the  costs  so  paid  with  interest. 
The  application  being  referred  to  Strong,  J.,  a  clause  was  in- 
serted in  the  judgment  of  the  Supreme  Court  by  which  the 
defendants  were  ordered  to  refund  the  said  costs,  but  without 
interest.     Supreme  Court  Records. 

Duggan  v.  The  London  and  Canadian  Loan  and  Agency  Co  et  al., 
23rd  March,  1893. 

A  judgment  of  the  Supreme  Court  of  Canada  allowing  an 
appeal  with  costs  (20  Can.  S.C.R.  481),  was  carried,  in 
further  appeal,  by  the  respondents  to  Her  Majesty's  Privy 
Council,  where  the  decision  was  reversed  ((1893),  A.C.  506; 
63  L.J.  14).  The  respondents  had,  however,  in  the  meantime 
paid  the  costs  under  the  order  of  the  Supreme  Court. 

On  motion  in  the  Supreme  Court  of  Canada,  on  behalf 
of  the  said  respondents,  it  was  held  that  they  were  entitled 
to  an  order  directing  the  re-payment  to  them  of  the  costs  so 
paid,  the  amount  of  such  costs  to  be  settled  upon  an  inquiry 
before  the  Registrar. 

(Motion  granted  with  costs.) 

Costs — ivJiere  point  not  raised  in  the  pleading. 

City  of  Montreal  v.  McGee,  30  Can.  S.C.R.  582. 

In  an  action  for  bodily  injuries  where  the  extinction  of 
the  right  of  action  by  prescription  was  not  pleaded  or  raised 
in  the  courts  below  and  upon  an  appeal  the  prescription  was 
judicially  noticed  and  the  action  dismissed,  the  appeal  was 
allowed  without  costs. 

Sandon  Water  Works  Co.  v.  White,  35  Can.  S.C.R.  309. 

In  this  case  the  plaintiffs  in  their  reply  set  up  a  failure 
of  defendants  to  comply  with  certain  conditions  precedent, 
but  did  not  set  up  another  condition  precedent  upon  which 
the  judgment  appealed  from  proceeded,  though  it  was  not 
referred  to  at  the  trial.  Held,  that  the  plaintiffs  need  not 
have  replied  as  they  did,  but  having  done  so  without  setting 
up  the  condition  especially  relied  upon  in  appeal,  thereby 
possibly  misleading  the  defendants,  they  were  properly 
punished  by  the  court  below  by  being  deprived  of  their  costs 
of  appeal. 
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Costs  —  jurisprudence  generally. 

Fisher  v.  Anderson,  Gout.  Dig.  384;  4  Can.  S.C.R.  406. 

In  a  case  submitted  for  the  construction  of  a  will,  upon 
allowing  an  appeal  it  was  ordered  that  the  costs  should  be 
paid  by  the  respondents,  who  were  executors  and  trustees 
out  of  the  general  residue  of  the  estate  of  the  deceased,  but 
if  the  residue  should  have  been  distributed  then  that  costs 
should  be  contributed  by  the  persons  who  should  have 
received  portions  of  the  residue  ratably  according  to  the 
amounts  respectively  received  by  them. 


The  jEtna  Life  Insurance  Co.  v.  Brodie,  5  Can.  S.C.R.  1. 

Appellants  not  having  tendered  with  their  plea  costs  up 
to  and  inclusive  of  its  production,  ordered  to  pay  the  respon- 
dent the  cost  incurred  in  the  court  of  first  instance. 

Brunet  v.  Pilon,  5  Can.  S.C.R.  356. 

A  motion  to  quash  an  appeal  on  the  ground  that  it 
should  not  have  been  brought  as  a  substantive  appeal,  but 
as  a  cross-appeal,  was  dismissed.  But  the  respondent  having 
succeeded  in  having  the  judgment  of  the  court  below  varied 
(reversed  on  one  point  and  affirmed  on  another),  was  allowed 
costs  as  of  a  cross-appeal  taken  under  rule  61. 

The  Queen  v.  Starrs,  17  Can.  S.C.R.  118. 

Where  a  claim  against  the  Government  was  referred  to 
arbitration,  the  Crown  not  insisting  on  its  strict  legal  rights 
and  ,the  claimants  thereby  put  to  great  expense,  the  Crown 
was  deprived  of  costs  in  all  the  courts. 

Bell  v.  Wright,  Gout.  Dig.  1331;  24  Can.  S.C.R.  656. 

In  a  suit  for  construction  of  a  will  and  administration  of 
testator's  estate,  where  the  land  of  the  estate  had  been  sold 
and  the  proceeds  paid  into  court,  J.J.B.,  a  beneficiary  under 
the  will  and  entitled  to  a  share  in  said  fund,  was  ordered 
personally  to  pay  certain  costs  to  other  beneficiaries.  Held, 
reversing  the  decision  of  the  Court  of  Appeal,  that  the  solici- 
tor of  J.J.B.  had  a  lien  on  the  fund  in  court  for  his  costs  as 
between  solicitor  and  client  in  priority  to  the  parties  who  had 
been  allowed  costs  against  J.J.B.  personally.  Held,  also,  that 
the  referee  before  whom  the  administration  proceedings  were 
pending  had  no  authority  to  make  an  order  depriving  the 
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solicitor  of  his  lien,  not  having  been  so  directed  by  the  ad-  s-  53- 
ministration  order  and  there  being  no    general    order    per- 
mitting  such  an  interference  with  the  solicitor's  primd  facie 
right  to  the  fund. 

Dreschel   et  al.   v.   Auer   Incandescent   Light   Mfg.    Co.,   28    Can. 
S.C.R.  268. 

On  a  motion  to  quash  an  appeal  where  the  respondents 
filed  affidavits  stating  that  the  amount  in  controversy  was 
less  than  the  amount  fixed  by  the  statute  as  necessary  to  give 
jurisdiction  to  the  appellate  court,  and  affidavits  were  also 
filed  by  the  appellant  showing  that  the  amount  in  contro- 
versy was  sufficient  to  give  jurisdiction  under  the  statute,  the 
motion  to  quash  was  dismissed,  but  the  appellants  were  or- 
dered to  pay  the  costs,  as  the  jurisdiction  of  the  Court  to 
hear,  the  appeal  did  not  appear  until  the  filing  of  the  appel- 
lants' affidavits  in  answer  to  the  motion. 

Gauthier  v.  Jeannotte,  14th  June,  1898;  28  Can.  S.C.R.  590. 

The  defendant  had  caused  a  defamatory  statement  to  be 
printed  in  a  newspaper,  and  on  a  separate  fly-sheet,  and 
circulated  through  the  constituency,  during  a  Parliament- 
ary election,  with  a  printed  challenge  to  the  plaintiff  and 
others  implicated  in  the  charges  made  to  justify  their  inno- 
cence by  taking  an  action  for  damages  in  case  they  were  not 
guilty,  and  offering  at  the  same  time  to  make  a  deposit  to 
cover  the  costs  of  suit. 

The  Supreme  Court  of  Canada,  in  affirming  the  judgment 
of  the  Court  of  Queen's  Bench  for  Lower  Canada  (widen  had 
reversed  the  judgment  of  the  Superior  Court  in  favour  of 
the  plaintiff,  and  dismissed  the  action  without  costs),  refused 
to  allow  costs  under  the  circumstances.  Strong,  C.J.,  dis- 
sented being  of  opinion  that  the  Superior  Court  judgment 
for  $100  damages  with  costs  as  of  an  action  for  that  amount 
should  be  restored. 

Brigham  v.  Banque  Jacques  Cartier,  30  Can.  S.C.R.  429. 

Where  the  appellant  was  an  inspector  of  an  insolvent 
estate  and  participated  in  arrangements  intended  to  secure 
a  fraudulent  preference  to  a  particular  creditor,  the  appeal 
was  allowed  with  costs,  but  the  action  against  him  was  dis- 
missed without  costs  and  an  order  made  that  no  costs  should 
be  allowed  in  any  of  the  courts  below. 


306  SUPREME  COURT  ACT. 

S.  53.  Bell  Telephone  Co.  v.  Chatham,  31  Can.  S.C.R.  61. 

Costs.  A  person  driving  on  a  public  highway  who  sustains  injury 

to  his  person  and  property  by  the  carriage  coming  in  con- 
tact with  a  telephone  pole  lawfully  placed  there,  cannot 
maintain  an  action  for  damages  if  it  clearly  appears  that 
his  horses  were  running  away  and  that  their  viols  it  ur.ron- 
trollable  speed  was  the  proximate  cause  of  the  accident.  In 
an  action  against  the  city  corporation  for  damages  m  such 
a  case  the  latter  was  ordered  to  pay  the  costs  of  the  tele- 
phone company  brought  in  as  third  party,  it  having  been 
shewn  that  the  company  placed  the  pole  where  it  was  law- 
fully, and  by  authority  of  the  corporation. 

Millard  v.  Darrow,  31  Can.  S.C.R.  196. 

In  an  action  for  the  price  of  land  under  an  agreement 
for  sale,  or  in  the  alternative  for  possession,  defendant  filed 
a  counterclaim  for  specific  performance  and  paid  into  court 
the  amount  of  the  purchase  money  and  interest,  demanding 
therewith  a  deed  with  covenants  of  warranty  of  title.  Plain- 
tiff proceeded  with  his  action  and  recovered  judgment  at 
the  trial  for  the  amount  claimed  and  costs,  including  costs 
on  the  counterclaim;  the  decree  directing  him  to  give  the 
deed  demanded  by  the  defendant  as  soon  as  the  costs  were 
paid.  The  verdict  was  affirmed  by  the  court  en  bane.  Held, 
reversing  the  judgment  appealed  from  (33  N.S.  Kep.  334), 
that  as  defendant  had  succeeded  on  his  counterclaim  he 
should  not  have  been  ordered  to  pay  the  costs  before  re- 
ceiving his  deed  and  the  decree  was  varied  by  a  direction 
that  he  was  entitled  to  his  deed  at  once  with  costs  of  appeal 
to  the  court  below  en  bane,  and  to  the  Supreme  Court  of 
Canada  against  plaintiff.  Parties  to  pay  their  own  costs 
in  court  of  first  instance.  Held,  per  Gwynne,  J.,  defendant 
should  have  all  costs  subsequent  to  the  payment  into  court. 

Challoner  v.  Lobo,  32  Can.  S.C.R.  505. 

The  judgment  appealed  from  (1  Ont.  L.R.  156,  262) 
reversed  the  trial  court  judgment  (32  O.K.  247),  and  held 
that  the  "last  revised  assessment  roll"  governing  the  status 
of  petitioners  in  proceedings  under  the  Drainage^  Act,  was 
the  roll  in  force  at  the  time  the  petition  was  adopted  by 
the  municipal  council  and  referred  to  the  engineer  if  or 
report,  and  not  the  roll  in  force  at  the  time  that  the  by-law 
was  finally  passed.  The  contractor  had  been  made  party  in 
the  Court  of  Appeal  for  Ontario  and  appeared  at  the  hear- 
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ing,  but  did  not  himself  appeal.       The  judgment  appealed  y.  54- 
from  held  that  the  effect   of  allowing  the  appeal  did  not 
give  him   any  costs   on  the  appeal.       The   Supreme   Court 
affirmed  the  judgment  appealed  from. 

Montreal  v.  C.P.R.  33  Can.  S.C.R.  396. 

AY  here  the  contentions  of  neither  party  were  fully 
adopted,  the  appeal  was  allowed  without  costs  in  the  Supreme 
Court  of  Canada. 

Crease  v.  Fleischman,  34  Can.  S.C.R.  279. 

In  this  case  the  Court  said :  ' '  The  appeal  is  dismissed, 
but  under  the  special  circumstances  of  the  case,  and  as  the 
respondents  opposed  the  motion  to  rectify,  and  occasioned 
unnecessary  costs,  it  is  dismissed  without  costs  in  this  Court 
and  in  the  court  appealed  from." 

AMENDMENTS. 

54.  At  any  time  during  the  pendency  of  an  appeal  before  the 
Court,  the  Court  may,  upon  the  application  of  any  of  the  parties, 
or  without  any  such  application,  make  all  such  amendments  as 
are  necessary  for  the  purpose  of  determining  the  appeal,  or  the 
real  question  of  controversy  between  the  parties,  as  disclosed  by 
the  pleadings,  evidence  or  proceedings.     R.SV  c.  135,  s.  63. 

North  Shore  Power  Co.  v.  Duguay,  37  Can.  S.C.R.  624. 

The  court,  while  dismissing  the  appeal  for  the  reasons 
given  in  the  courts  below,  the  case  only  involving  questions 
of  fact,  under  the  above  power  of  amendment  order  the 
record  to  be  amended  so  as  to  shcwr  that  the  amount  of  $300 
for  which  judgment  was  entered  in  the  Superior  Court, 
was  payable  to  the  plaintiff  and  his  wife  as  communs  en  bien 
from  whom  the  appellants  will  get  a  final  discharge  when 
they  satisfy  the  judgment. 

55.  Any  such  amendement  may  be  made,  whether  the  neces- 
sity for  the  same  is  or  is  not  occasioned  by  the  defect,  error,  act, 
default  or  neglect  of  the  party  applying  to  amend.     R.S.,  c.  135, 
s.  64. 

50.  Every  amendment  shall  be  made  upon  such  terms  as  to 
payment  of  costs,  postponing  the  hearing  or  otherwise  as  to  the 
court  seems  just.  R.S.,  c.  135,  s.  65. 
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S.  56.  Swim  v.  Sheriff,  1881. 

Ame~T  The  defendant  having  seized  under  a  writ  of  replevin 

ments.  issued    out   of    the    Supreme    Court    of   New    Brunswick    a 

quantity  of  logs,  the  plaintiff  brought  an  action  for  trespass. 
The  defendant  neglected  to  include  in  his  pleas, to  the  de- 
claration justification  under  the  writ. 

Held,  per  Ritchie,  C.J.,  and  Fournier,  J.,  that  if  the 
evidence  could  not  be  given  under  the  pleadings,  the  Court 
could  allow  the  record  to  be  amended  by  adding  such  a 
plea. 

Per  Fournier,  J.?  that  if  such  amendment  became  neces- 
sary, the  defendant  should  pay  the  costs. 

Per  Henry,  J.  that  no  effort  having  been  made  in  the 
court  below  to  add  such  a  plea,  it  was  too  late  and  contrary 
to  precedent  and  justice  now  to  admit  it. 

Piche  v.  City  of  Quebec,  1885. 

The  plaintiff,  a  commercial  traveller,  was  in  a  store  in 
Quebec  writing  down  an  order  for  his  firm,  and  had  a  small 
sample  of  his  goods  in  his  hand,  when  he  was  arrested  by 
a  policeman.  A  by-law  of  the  City  of  Quebec  prohibited 
the  selling  of  goods  by  samples  by  transient  traders  without 
having  paid  a  license  fee  of  $60.  After  his  arrest  the  plain- 
tiff paid  the  license  fee  and  brought  the  action  for  illegal 
arrest.  The  corporation  justified  under  the  by-laws  and 
municipal  regulations. 

Held,  per  Strong  and  Fournier,  J.J.  The  evidence  fell 
short  of  establishing  the  allegation  of  the  defendant's  plea 
that  the  plaintiff  was  actually  engaged  in  selling,  there 
being  no  proof  of  any  actual  sale,  but  did  shew  that  he  was 
openly  pursuing  the  occupation  of  a  transient  merchant  or 
trader,  or  employee  of  a  transient  merchant  or  trader,  with- 
out license,  and  the  Court  would  permit  of  an  amendment 
of  the  pleadings,  which  would  adapt  the  allegations  of  the 
parties  to  the  case  as  disclosed  by  the  evidence. 

Baker   v.  La    Societe   de    Construction   Metropolitans,    22    Can. 
S.C.R.  364. 

In  their  declaration  the  appellants  alleged  that  the 
respondents  had  been  in  possession  of  the  property  since 
9th  May,  1876,  and  after  the  enquete  they  moved  the  court 
to  amend  the  declaration  by  substituting  for  the  9thi  May, 
1876,  the  words  "1st  Dec.,  1886."  The  motion  was  refused 
by  the  Superior  Court,  which  held  thatj  the  admission 
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amounted  to  a  judicial  avowal  from  which  they  could  not8-  56- 

ie,   and  the   Court  of  Queen's  Bench  affirmed  this   de- . 
.  .  Amend- 

ments. 
On  appeal  to  the  Supreme  Court  it  was  Held,  reversing 

the  judgment  of  the  court  below,  Fournier,  J.,  dissenting, 
that  the  motion  should  have  been  allowed  by  the  Superior 
Court  so  as  to  make  the  allegation  of  possession  conform 
with  the  facts  as  disclosed  by  the  evidence.  Article  1245 
C.C. 

Porter  v.  Hale,  23  Can.  S.C.R.  265. 

At  the  hearing  of  a  suit  by  P.  to  enforce  performance 
of  an  agreement  by  the  devisee  of  land  under  a  will  to 
convey  it  to  P.  he  claimed  to  be  entitled  to  a  decree,  in  the 
event  of  the  case  made  by  his  bill  failing,  on  the  ground 
that  the  said  will  was  not  registered  according  to  the  registry 
laws  of  New  Brunswick,  and  was  therefore  void  as  against 
him  an  intending  purchaser,  and  C.  had  an  interest  in  the 
land  he  had  agreed  to  sell  to  him  as  an  heir-at-law  of  the 
estate. 

Held,  that  on  a  bill  claiming  title  under  the  will,  P. 
could  not  have  relief  based  on  the  proposition  that  the  same 
will  was  void  against  him.  and  no  amendment  could  be  per- 
mitted to  make  a  case  not  only  at  variance  with,  but  antag- 
onistic to  that  set  out  in  the  bill,  especially  as  such  amend- 
ment was  not  asked  for  until  the  hearing. 

Ferrier  v.  Trepannier,  24  Can.  S.C.R.  86. 

Where  parties  are  before  the  Court  qua  executors,  and 
the  same  parties  should  also  be  summoned  qua  trustees,  an 
amendment  to  that  effect  is  sufficient,  and  a  new  writ  of 
summons  is  not  necessary. 

Price  v.  Fraser,  31  Can.  S.C.R.  505. 

Between  the  hearing  of  a  case  and  the  rendering  of  the 
ju <tement  in  the  trial  court,  the  defendant  died.  His 
solicitor  by  inadvertence  inscribed  the  case  for  revision  in 
the  name  of  the  deceased  defendant.  The  plaintiffs  allowed 
a  term  of  the  Court  of  Review  to  pass  without  noticing  the 
irregularity  of  the  inscription,  but,  when  the  case  was  ripe 
for  hearing  on  the  merits,  gave  notice  of  motion  to  reject 
the  inscription.  The  executors  of  the  deceased  defendant 
then  made  a  motion  'for  permission  to  amend  the  inscription 
by  substituting  their  names  es  qualite  The  Court  of  Review 
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allowed  the  plaintiffs'  motion  as  to  costs  only,  permitted 
\mencT  the  amendment  an<*  subsequently  reversed  the*  trial  court 
ments.  judgment  on  the  merits.  The  Court  of  King's  Bench 

(appeal  side)  reversed  the  judgment  of  the  Court  of  Review 
on  the  ground  that  it  had  no  jurisdiction  to  allow  the  amend- 
ment and  hear  the  case  on  the  merits,  and  that  consequently 
all  the  orders  and  judgments  given  were  nullities.  Held, 
reversing  the  judgment  appealed  from  (Q.R.  10  K.B.  511), 
the  Chief  Justice  and  Taschereau,  J.,  dissenting,  that  the 
Court  of  Review  had  jurisdiction  to  allow  the  amendment 
and  that,  as  there  had  been  no  abuse  of  discretion  and  no 
parties  prejudiced,  the  Court  of.  King's  Bench  should  not 
have  interefered. 

City  of  Montreal  v  Hogan,  31  Can.  S.C.R.  1. 

The  Court  said:— 

The  contention  was  put  forward  by  the  appellants  at 
the  hearing  of  this  appeal  that  as  by  the  deed  of  ownership 
of  the  property  in  question  filed  at  the  trial  by  the  respond- 
ent as  his  title  thereto,  the  sale  thereof  appears  to  have  been 
made  not  to  him  alone,  but  to  him  and  one  Beaufort  jointly, 
he,  the  respondent,  could  not  alone  bring  this  action  as  he 
has  done.  To  meet  this  objection  the  respondent  thereupon 
tendered  a  deed  of  assignment  by  Beaufort  to  him  of  all  his 
rights  in  the  property.  We  could  not,  however,  allow  the 
production  of  this  document,  as  it  has  been  the  constant 
jurisprudence  of  this  Court  not  to  receive  here  any  new 
evidence  whatever.  Exchange  Bank  v.  Oilman*,  17  Can. 
S.C.R.  108.  But  the  appellants  cannot  now  avail  them- 
selves of  an  objection  of  this  nature  that  was  not  taken  at 
the  trial,  where,  upon  the  necessary  amendment  of  the  de- 
claration, the  evidence  to  meet  such  objection  could  have 
been  brought.  They,  by  their  pleas,  acknowledge  the  re- 
spondent's title  to  the  property  by  offering  to  return  it  to 
him.  And  for  them  at  this  stage  of  the  case  to  turn  round 
and  ask,  for  the  first  time,  the  dismissal  of  his  action  on  the 
ground  that  he  has  not  proved  his  title  is  what  cannot  be 
allowed. 

Hill  v.  Hill,  33  Can.  S.C.R.  13. 

A  petition  in  revocation  of  a  judgment  homologating  a 
report  failed  to  attack  specifically  an  earlier  judgment.  A 
motion  to  amend  the  petition  so  as  to  include  the  earlier 
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judgment  was  refused  in  the  court  below,  but  was  granted  s-  56- 

hv  the  Supreme  Court  in  the  ex'ercise  of  its  discretion  under  . 

, .  Amend - 

these  sections.  meDts 

Burland  v.  City  of  Montreal,  33  Can.  S.C.R.  373. 

In  this  case  the  plaintiff  claimed  to  recover  the  value  of 
certain  lands  illegally  retained  by  the  defendant.  The 
evidence  shewed  that  the  only  matter  in  dispute  was  the 
value  of  the  land  in  question,  but  the  court  below  dismissed 
plaintiff's  action  on  the  ground  that  the  proper  remedy 
was  either  an  action  en  homage  or  an  petitoire,  but  the 
Supreme  Court  having  power  to  amend  the  pleadings  so  as 
to  determine  the  real  question  in  controversy  by  sction  63 
(now  section  54),  remitted  the  record  to. the  court  below 
to  ascertain  by  expertise  or  otherwise  to  determine  the 
extent  of  the  lands  taken,  and  ordered  defendants'  to  return 
the  same  to  the  plaintiff  in  the  same  condition  as  it  was 
before  possession  was  taken,  and  ordered  that  all  necessary 
amendments  of  the  pleadings  should  be  treated  as  having 
been  made. 

Porter  v.  Pelton,  33  Can.  S.C.R.  449. 
In  this  case  the  Court  saild: — 

'  The  appellants  applied  at  the  opening  of  the  argu- 
ment to  add  three  alternative  claims.  We  are  of  opinion 
that  all  proper  amendments  should  be  made  where  the  Court 
is  satisfied  that  such  amendments  are  necessary  to  do  justice 
and  the  nature  of  the  demand  is  not  changed,  and  that 
neither  party  can  be  prejudiced.  Such  amendments  must 
be  dealt  with  in  each  case  in  the  sound  exercise  of  a  judicial 
discretion.  We  cannot  in  this  case  interfere  with  the  exer- 
cise of  a  discretion  in  the  court  below  refusing  the  same 
application." 

Massawippi  Valley  Rly.  Co.  v.  Reed,  33  Can.  S.C.R.  457. 

This  action  was  brought  au  petitoire  for  a  declaration 
of  plaintiff's  title  to  certain  lands.  It  was  shewn  that  the 
plaintiff  company  had  under  the  provisions  of  their  Act, 
leased  the  railway  and  all  its  appurtenances  to  another 
railway  company,  which  held  and  operated  the  railway  at 
the  time  of  the  institution  of  the  action.  The  trial  judge 
held  that  the  plaintiffs  having  parted  with  the  interest,  had 
no  right  of  action.  Held,  affirming  in  this  respect  the 
Court  of  Appeal  below,  that  a  right  of  action  subsisted  in 
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the  plaintiffs,  and  if  necessary  the  plaintiffs  should  have 
Amend"  the  <ri£nt  of  adding  the  other  (railway  company  as  co 
ments. "  plaintiff. 

Dorion  v.  Crowley,  Cass.  Dig.,  2nd  ed.,  709. 

In  an  appeal  from  Quebec,  where  it  was  sought  to  add 
a  party  as  co-respondent  on  the  ground  that  he  had  obtained 
from  the  respondents  a  notarial  assignment  of  all  their  inter- 
est in  the  suit,  made  prior  to  the  hearing  of  the  case  by  the 
Court  of  Appeal  of  the  province,  the  Supreme  Court  held 
that  the  application  to  add  the  assignee  should  have  been 
made  at  the  earliest  opportunity  to  the  court  below,  and 
was  not  one  the  Supreme  Court  should  be  called  upon  to 
decide.  Cass.  Prac.  78. 

Caldwell  v.  Stadacona  F.  &  L.  Ins.  Co.,  11  Can.  S.C.R.  212. 

Where  a  party  has  been  improperly  joined  as  co-plaintiff 
or  co-defendant,  the  Supreme  Court  will  order  him  to  be 
struck  out  of  the  record.  Cass.  Prac.  78.  " 

Long  v.  Hancock  (not  reported), 

Where  a  party  was,  by  the  judgment  of  the  court,  made 
liable  for  the  costs  of  the  appeal,  although  he  had  in  fact 
not  been  a  party  to  such  appeal,  nor  interfered  in  the  appeal 
by  depositing  a  factum,  or  appearing  by  counsel  at  the 
argument,  the  judgment  was  amended  by  the  Court.  Cass. 
Prac.  78. 

Dumoulin  v.  Langtry,  13  Can.  S.C.R.  258. 

Where  parties,  other  than  those  on  the  record  have  an 
interest  entitling  them  to  prosecute  an  appeal  in  the  name 
of  the  plaintiff  on  the  record,  the  Supreme  Court  will 
permit  them  to  do  so,  on  such  terms  as  may  seem  just.  Cass. 
Prac.  78. 

Hogaboom  v.  Receiver- General,  December,  1897. 

Where  a  party  was  not  in  the  case  as  originated,  but 
received  notice  of  appeal,  and  was  represented  by  counsel 
at  the  hearing,  he  was  allowed  to  tax  his  costs  of  the  appeal. 
Cass.  Prac.  78. 

Grant  v.  The  Queen,  20  Can.  S.C.R.  297. 

In  this  case  the  action  was  instituted  against  the  Govern- 
ment of  Quebec,  but  when  the  case  came  up  for  hearing  on 
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the  appeal  of  the  Supreme  Court  the  Court  ordered  that  the8-  57- 
mime  of  "Her  Majesty  the  Queen"  be  substituted  for  that 
of  the  "Province  of  Quebec." 

Syndicat  Lyonnais  du  Klondyke  v.  McGrade,  36  Can.  S.C.R.  251. 

Tn  an  action  to  set  aside  a  conveyance  as  made  in  fraud 
of  creditors,  the  defendant  desiring  to  meet  the  action  by 
setting  up  that  there  was  no  debt  due  and  consequently 
that  no  such  fraud  could  exist,  must  allege  these  objections 
in  his  pleadings.  In  the  present  case  the  defendant,  having 
failed  to  plead  such  defence,  was  allowed  to  amend  on  terms, 
the  Chief  Justice  dissenting. 

Rule  8,  infra,  provides  that  the  Court  or  a  judge  may 
order  a  case  to  be  remitted  to  the  court  below  in  order  that 
it  may  be  made  more  complete  by  the  addition  thereto  of 
further  matter. 

For  decisions  under  this  rule,  vide  page  488,  infra. 


INTEREST. 

57.  If  on  appeal  against  any  judgment,  the  Court  affirms 
such  judgment,  interest  shall  be  allowed  by  the  Court  for  such 
time  as  execution  has  been  delayed  by  the  appeal.  R.S.,  c.  135, 
s.  66. 

Trust  &  Loan  v.  Ruttan,  5th  February,  1878. 

An  application  to  vary  judgment  by  inserting  direction 
that  interest  be  allowed  for  the  period  during  which  the 
appeal  has  been  pending,  must  be  on  notice. 

Clark  v.    Scottish   Imperial  Insurance   Company,    19th   February, 
1880. 

Motion  for  allowance  of  interest  on  verdict  from  date 
thereof  in  appeal  from  N.B.  Held,  that  it  be  allowed  on 
principal  sum  from  last  day. of  next  term  after  verdict. 

McQueen  v.  The  Phoenix  Mutual  Fire  Insurance   Co.,   9th  April, 
1880. 

Counsel  for  appellant  moves  for  interest  for  time  judg- 
ment has  been  stayed,  pursuant  to  section  34  Supreme  and 
Mcfjiier  Courts  Act.     Question  to  full  Court  by  Fournier, 
J.     Held,  a  question  the  Court  should  dispose  of  on  its  own 
motion. 
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S.  57.  The  Queen  v.  MacLean  et  al.,  12th  May,  1885. 

interest  ^'  &  ^°-  Brought  an  action  by  petition  of  right  against 

the  Dominion  Government  for  damages  for  an  alleged 
breach  of  contract  whereby  the  suppliants  contracted  for 
the  Parliamentary  and  Departmental  printing  for  a  certain 
specified  period.  The  alleged  breach  consisted  in  the  Gov- 
ernment giving  a  portion  of  the  said  printing  to  other 
parties,  the  suppliants  claiming  that,  by  the  terms  of  the 
contract,  they  were  entitled  to  the  whole  of  it.  The  Crown 
demurred  to  the  petition,  and  as  to  the  departmental  print- 
ing, the  demurrer  was  overruled  (8  Can.  S.C.R.  210).  The 
petition  subsequently  came  on  for  hearing  in  the  Exchequer 
Court,  and  a  reference  was  made  to  the  Registrar  and 
Queen's  Printer  to  ascertain  and  report  as  to  the  profit  lost 
to  the  suppliants  by  not  being  allowed  to  do  the  departmental 
printing.  The  referees  found  a  certain  sum  as  the  profit 
lost  to  suppliants,  stating  in  their  report,  that  the  suppli- 
ants claimed  interest  on  the  amount,  but  that  the  referees 
were  of  opinion  they  had  no  power,  under  the  order  of 
reference  to  consider  the  question  of  interest. 

No  exception  was  taken  to  the  report  of  the  referees, 
and  the  suppliants  moved  in  the  Exchequer  Court  for  judg- 
ment for  the  amount  found  by  the  referees  with  interest, 
as  the  damages  to  which  they  were  entitled  under  their 
petition  of  right.  Mr.  Justice  Henry,  before  whom  the 
motion  was  made,  gave  judgment  for  the  amount  found  by 
the  referees  with  interest  thereon  at  6  per  cent.,  such  in- 
terest to  be  computed  on  the  aggregate  of  the  sums  which, 
according  to  said  report,  the  suppliants  up  to  the  31st  day 
of  December  in  each  year  during  the  currency  of  the  said 
contract,  would  have  received  as  profit. 

On  appeal  to  the  Supreme  Court  of  Canada  from  that 
part  of  the  judgment  allowing  interest.  Held,  Henry,  J., 
dissenting,  that  the  suppliants  were  not  entitled  to  interest 
on  the  amount  found  by  the  referees  for  loss  of  profits. 

Appeal   allowed  with  costs. 

St.  Louis  v.  The  Queen,  25  Can.  S.C.R.  665.     Cass.  Prac.  87. 

Interest  was  allowed  against  the  Crown,  but  the  question 
of  the  suppliant's  right  to  it  was  not  argued. 

Toronto  Rly.  Co.  v.  The  Queen,  Oct.,  1897.     Cass.  Prac.  87. 

In  a  case  before  the  Exchequer  Court  for  return  of 
duties  improperly  imposed,  judgment  was  given  against  the 
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claimants.  This  was  afterwards  affirmed  by  the  Supreme  s-  5^- 
Court,  but  reversed  by  the  Privy  Council,  and  judgment 
ordered  to  be  entered  for  the  suppliant  for  the  amount 
claimed  and  costs.  On  the  case  coming  again  beforei  the 
Exchequer  Court  judgment  was  entered  for  the  principal 
sum  only,  interest  being  refused,  and  an  appeal  was  taken 
to  the  Supreme  Court  for  the  interest.  In  the  meantime 
the  Crown  presented  a  petition  to  the  Judicial  Committee 
of  the  Privy  Council,  praying  for  a  declaration  that  the 
claimants  were  not  entitled  to  interest  under  their  Lord- 
ship's judgment.  The  petition  was  dismissed,  their  Lord- 
ships stating  that  interest  having  been  claimed,  and  the 
question  not  having  been  argued  in  any  of  the  courts,  it 
should  be  allowed.  The  Crown  thereupon  consented,  under 
section  52  of  the  Act,  to  the  judgment  of  the  Exchequer 
Court  being  reversed  on  the  appeal  to  the  Supreme  Court. 

The  Queen  v.  Henderson,  28  Can.  S.C.R.  425. 

An  action  instituted  in  the  Exchequer  Court.  Held, 
where  a  claim  against  the  Crown  arises  in  the  Province  of 
Quebec  and  there  is  no  contract  in  writing,  interest  may  be 
recovered  against  the  Crown,  according  to  the  law  in  that 
province,  and  section  33  of  the  Exchequer  Court  Act  does 
not  apply. 

Queen  v.  Armour,  31  Can.  S.C.R.  499. 

The  Supreme  Court  dismissed  an  appeal  by  the  Crown 
from  the  judgment  of  the  Exchequer  Court  which  awarded 
the  suppliant  $14,158  as  compensation  for  lands  expropri- 
ated with  interest  and  costs.  In  setting  the  minutes  of 
judgment  of  the  Supreme  Court,  the  Registrar  by  the  direc- 
tion of  the  Chief  Justice,  inserted  a  provision  that  the  sup- 
pliant was  entitled  to  be  paid  by  the  Crown  interest  on  the 
compensation  money  awarded  by  the  judgment  of  the  Ex1- 
chequer  Court  from  the  date  of  that  judgment  at  the  rate 
of  six  per  centum  per  annum. 

Other  cases. 

Wilkins  v.  Geddes,  3  Can.  S.C.R.  203. 

Under  31  V.  c.  12  and  37  V.  c.  13,  the  Minister  of  Public 
Works  of  the  Dominion  of  Canada  appropriated  to  the  use 
of  the  Dominion  certain  lands  in  Yarmouth  county,  known 
as  "Bunker's  Island."  In  accordance  with  said  Acts,  on 
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s.  57.  the  2nd  April,  A.D.  1875,  he  paid  into  the  hands  of  W., 

interest  prothonotary  at  Halifax,  the  sum  of  $6,180  as  compensation 
and  interest,  as  provided  by  those  Acts  to  be  thereafter 
appropriated  among  the  owners  of  said  island.  This  sum 
was  paid  at  several  times,  by  order  of  the  Supreme  Court 
of  Nova  Scotia,  to  one  A.,  as  owner,  to  one  G.,  as  mortgagee, 
and  to  others  entitled,  less  ten  dollars.  As  the  money  had 
remained  in  the  hands  of  W.,  the  prothonotary  of  the  court, 
for  some  time,  H.,  attorney  for  G.,  applied  to  the  Supreme 
Court  for  an  order  of  the  Court  caling  upon  "W.,  the  proth- 
onotary, to  pay  over  the  interest  upon  G's  proportion  of  the 
moneys,  which  interest  (H.  was  informed)  had  been  received 
by  the  prothonotary  from  the  bank  where  he  had  placed  the 
amount  on  deposit.  W.  resisted  the  application  on  the 
ground  that  he  was  not  answerable  to  the  proprietor  of  the 
principal,  or  to  the  Court,  for  interest,  but  did  not  deny  that 
interest  had  been  received  by  him.  A  rule  nisi  was  granted 
by  the  Court  and  made  absolute,  ordering  the  prothonotary 
to  pay  whatever  rate  of  interest  he  received  on  the  amount. 

Held,  1.  That  the  prothonotary  was  not  entitled  to  any 
interest  which  the  amount  deposited  earned  while  under  the 
control  of  the  Court.  That,  in  ordering  the  prothonotary 
to  pay  over  the  interest  received  by  him,  the  Court  was 
simply  exercising  the  summary  jurisdiction  which  each  of 
the  superior  courts  has  over  all  its  immediate  officers. 
(Pournier  and  Henry,  J.J.,  dissenting.) 

2.  That  the  order  appealed  from,  being  a  decision  on  an 
application  by  a  third  party  to  the  Court,  was  appealable 
under  the  llth  section  of  38  V.  c.  11.  (Fournier,  J.,  dis- 
senting, and  Taschereau,  J.,  doubting.) 

Leak  v.  City  of  Toronto,  30  Can.  S.C.R.  321. 

If  in  the  construction  of  a  public  work  land  of  a  private 
owner  is  injuriously  affected  and  the  compensation  there- 
for is  determined  by  arbitration,  interest  cannot  be  allowed 
by  the  arbitrator  on  the  amount  of  damages  awarded.  Judg- 
ment appealed  from  (26  Ont.  App.  R.  351)  affirmed. 

Sinclair  v.  Preston,  31  Can.  S.C.R.  408. 

To  entitle  a  creditor  to  interest  under  3  &  4  Win.  TV.  c. 
42,  s.  28  (Imp.),  the  written  instrument  under  which  it  is 
claimed  must  shew  by  its  terms  that  there  was  a  debt  certain 
payable  at  a  certain  time.  It  is  not  sufficient  that  the 
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same  may  be  made  certain  by  some  process  of  calculation  or  s-  5 
some  act  to  be  performed  in  the  future.  Certificate 

of 
Dunn  v.  The  King,  12th  Nov.,  1901.     Cout.  Dig.  728.  judgment. 

The  petition  of  right  was  to  recover  unpaid  interest  on 
duties  exacted  by  the  Government  of  New  Brunswick  for 
export  duties  for  taking  lumber  cut  under  licenses  from  the 
Dominion  of  Canada,  on  lands  in  dispute  between  the  pro- 
vinces and  eventually  found  to  belong  to  Canada.  The 
interest  was  claimed  as  both  provinces  and  Dominion  had 
paid  interest  and  otherwise  admitted  liability  therefor. 
The  Crown  claimed  that  it  paid  as  a  mattar  of  grace  and 
without  liability  by  statute  or  express  contract  and  that  the 
interest  could  not  be  recovered  by  suit.  The  Supreme  Court 
held  that  there  was  no  liability  of  the  Crown  for  interest, 
there  having  been  no  statutory  liability  nor  express  contract 
therefor,  and  that  none  arose  on  account  of  payments  of 
interest  from  time  to  time  or  on  the  account  stated  as 
claimed. 

CERTIFICATE  OF  JUDGMENT. 

58.  The  judgment  of  the  Court  in  appeal  shall  be  certified 
by  the  Registrar  of  the  court  to  the  proper  officer  of  the  court  of 
original  jurisdiction,  who  shall  thereupon  make  all  proper  and 
necesary  entries  thereof;  and  all  subsequent  proceedings  may  be 
taken  thereupon  as  if  the  judgment  had  been  given  or  pronounced 
in  the  said  last  mentioned  court.  R.SV  c.  135,  s.  67. 

Dawson  v.  McDonald,  Cass.  Dig.  683. 

The  judgment  of  the  Supreme  Court  must,  under  section 
46  (now  58),  Supreme  and  Exchequer  Court  Act,  be  entered 
and  sent  to  the  court  below  before  defendant  can  have 
recourse  to  a  proceeding  by  requete  civile.  A  requete  civile 
does  not  stay  execution  as  a  matter  of  course.  The  defen- 
dant would  have  to  apply  to  the  Superior  Court  or  a  judge 
thereof  for  an  order.  A  judge  in  chambers  should  not  grant 
an  order  staying  execution  of  a  judgment,  especially  when 
defendant  has  had  ample  time  to  apply  to  the  full  Court. 
I'cr  Taschereau,  J. 

Ex  parte  Jones,  Cout.  Dig.  1124. 

Under  the  provisions  of  R.S.  c.  135,  s.  67,  a  judgment 
of  the  Supreme  Court  of  Canada,  certified  to  the  proper 

24 
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S.  59.  officer  of  the  Court  of  original  jurisdiction,  becomes  a  judg- 

p  Q ment  of  the  inferior  court  for  all  intents  and  purposes,  and 
Appeals.  it  i§  n°t  necessary  to  obtain  special  leave  to  issue  execution 

in  order  to  levy  the  costs  of  the  party  awarded  costs  on  the 

appeal  to  the  Supreme  Court  of  Canada. 

Durocher  v.  Durocher,  27  Can.  S.C.R.  634. 

When  judgment  on  a  case  in  appeal  has  been  rendered 
by  the  Supreme  Court  and  certified  to  the  proper  officer  of 
the  court  of  original  jurisdiction,  the  Supreme  Court  has  no 
jurisdiction  to  entertain  a  petition  (reqnete  civile)  for  revoca- 
tion of  its  judgment. 

JUDGMENT  FINAL  AND   CONCLUSIVE. 

59.  The  judgment  of  the  Court  shall,  in  all  cases,  be  final 
and  conclusive,  and  no  appeal  shall  be  brought  from  any  judgment 
or  order  of  the  Court  to  any  court  of  appeal  established  by  the 
Parliament  of  Great  Britain  and  Ireland,  by  which  appeals  or 
petitions  to  His  Majesty  in  Council  may  be  ordered  to  be  heard, 
saving  any  right  which  His  Majesty  may  be  graciously  pleased 
to  exercise  by  virtue  of  his  royal  prerogative.  R.S.,  c.  135,  s.  71. 

Johnston   v.    Ministers    and    Trustees    of    St.    Andrew's    Church, 
Montreal,  3  App.  Gas.  159. 

The  Lord- Chancellor  said:  (p.  162.) 

"The  first  question  is,  is  there  in  this  case  a  power,  not- 
withstanding the  Canadian  Act,  to  allow,  if  Her  Majesty 
should  be  so  advised,  such  an  appeal.  Now  I  will  read  the 
section  of  the  Canadian  Act.  It  is  the  47th  section: — 'The 
judgment  of  the  Supreme  Court  shall  in  all  cases  be  final 
and  conclusive,  and  no  appeal  shall  be  brought  from  any 
judgment  or  order  of  the  Supreme  Court  to  any  Court  of 
Appeal  established  by  the  Parliament  of  Great  Britain  and 
Ireland,  by  which  appeals  or  petitions  to  Her  Majesty  in 
Council  may  be  ordered  to  be  heard,  saving  any  right  which 
Her  Majesty  may  be  graciously  pleased  to  exercise  by  virtue 
of  Her  royal  prerogative.'  That  section  consists  of  three 
parts ;  the  second  or  intermediate  part  of  the  section  contains 
the  negative  words  '  no  appeal  shall  be  brought,'  et  cetera. 
Those  words  their  Lordships  may  leave  out  of  consideration 
because  they  refer  to  what  may  be  called  the  hypothetical 
establishment  of  a  Court  by  the  Parliament  of  Great  Britain 
and  Ireland,  by  which  Court  appeals  from  the  colonies  are 
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supposed  to  be  ordered  to  be  heard ;    and    inasmuch    as    no  s-  *>•*•_ 
Court  of  that    kind   has    been    established,  that  part  of  the  p  "^ 
section  may  be  omitted  from  our  consideration.     I  will  read  Appeals, 
it,  therefore,  as  if  the  section  ran  thus,  'The  judgment  of 
the  Supreme  Court  shall    in    all    cases   be    final    conclusive, 
saving    any    right    which    Her  Majesty  may  be   graciously 
pleased  to  exercise  by  virtue  of  Her  royal  prerogative.' 

''Now  their  Lordships  have  no  doubt  whatever  that 
assuming,  as  the  petitioners  do  assume,  that  their  power  of 
appeal  as  a  matter  of  right  is  not  continued,  still  that  Her 
Majesty's  prerogative  to  allow  an  appeal,  if  so  advised,  is 
left  entirely  untouched  and  preserved  by  this  section. 
Therefore  their  Lordships  would  have  no  hesitation,  in  a 
proper  case,  in  advising  Her  Majesty  to  allow  an  appeal 
upon  a  judgment  of  this  Court/' 

Leave  to  appeal. 

Kelly  v.  Sullivan,  21st  January,  1877. 

Moore  v.  Connecticut  Mutual  Ins.  Co.,  9th  April,  1880. 

Queen  Ins.  Co.  v.  Parsons,  21st  June,  1880. 

The  Court  has  no  jurisdiction  either  to  refuse  or  grant 
an  application  for  leave  to  appeal  to  the  Privy  Council. 

Nasmith  v.  Manning,  4th  March,  1881. 

Notice  of  intention  to  make  such  an  application  should 
not  be  put  on  the  motion  paper. 

Appeals  to  the  Judicial  Committee  of  the  Privy  Council 
from  the  Supreme  Court  of  Canada  lie  only  by  special  leave 
of  the  Privy  Council. 

Priii/  Council  rules. 

The  "Privy  Council  Rules  and  Orders  1908"  will  be 
found  printed  in  the  appendix  hereto,  as  Appendix  C.,  p.  668. 

The  Judicial  Committee  will  not  entertain  the  applica- 
tion for  leave  to  appeal  until  the  final  judgment  of  the 
Supreme  Court  has  been  drawn  up  and  entered.  (Pion  v. 
North  Shore  Ely.  Co.,  Cass.  Prac.  88.) 

Procedure. 

The  first  step  usually  taken  in  an  application  for  leave 
to  appeal  to  the  Judicial  Committee  is  the  filing  of  a  praecipe 
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S.  59.  or  requisition  with  the  Registrar  for  a  certified  copy  of  the 

~  case,  factums,  judgment  and  reasons  of  the  judges.     These 

Appeals  documents  are  delivered  out  to  the  solicitor  for  the  appel- 
lant upon  payment  of  the  fees  provided  by  the  Supreme 
Court  Rides,  infra,  p.  613.  The  solicitor  thereupon  pre- 
pares the  petition  for  presentation  to  the  Judicial  Committee, 
and  the  affidavit  supporting  the  same.  The  Judicial  Com- 
mittee has  granted  special  leave  to  appeal  from  the  Supreme 
Court  where  the  only  material  filed  on  the  application  was 
the  petition  and  a  copy  of  the  judgment  with  an  affidavit 
of  the  appellant's  solicitor  verifying  the  facts  alleged. 

As  to  what  the  petition  should  contain  and  the  circum- 
stances under  which  leave  to  appeal  will  be  granted  or 
refused  together  with  the  forms  vide  infra,  pp.  322-500. ' 

Time. 

There  is  no  limit  with  respect  to  the  time  within  which 
the  King  in  Council  will  grant  special  leave  to  appeal  from 
the  judgment  of  the  Supreme  Court  of  Canada,  but  the 
practice  is  to  make  the  application  for  special  leave  with 
reasonable  promptitude  after  the  judgment  of  the  Supreme 
Court  has  been  rendered. 

Section  5  of  the  "Statutory  Rules  and  Orders,  1908" 
reads  as  follows:  "A  petition  for  special  leave  to  appeal 
may  be  lodged  at  any  time  after  the  date  of  the  judgment 
sought  to  be  appealed  from,  but  the  appellant  shall,  in  every 
case,  lodge  his  petition  with  the  least  possible  delay." 

King's  order. 

If  leave  is  granted  the  King's  order  directs  the  Regis- 
trar of  the  Supreme  Court  "to  transmit  to  the  Registrar 
of  the  Privy  Council  without  delay  the  authenticated  copies 
under  the  seal  of  the  said  Supreme  Court  of  the  record, 
pleadings,  proceedings  and  evidence  proper  to  be  laid  before 
His  Majesty  on  the  hearing  of  the  appeal,  upon  payment  by 
the  petitioner  of  the  usual  fees  for  the  same"  or  expressly 
provides  that  the  record  used  in  the  application  for  leave 
shall  be  used. 

Printing  in  England. 

The  Privy  Council  Rules  regulating  appeals  provide  that 
the  appellant  or  his  agent  should  make  an  application  for 
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the  printing  of  the  transcript  record  within  two  calendar  s-  59- 
months  from  the  arrival  of  the  transcript  and  the  registra-  p  ~ 
tion  thereof,  and  that  in  default    of    the    appellant    or   his  Appeals, 
agent  taking  effectual  steps  for  the  prosecution  of  the  appeal 
within  such  time  or  times  respectively,  the  appeal  shall  stand 
dismissed   without  further   order. 

As  the  papers  furnished  the  solicitor  by  the  Registrar 
of  the  Supreme  Court  for  the  purpose  of  the  application 
for  special  leave  are  identical  with  those  which  he  is  directed 
to  forward  by  the  King's  order  in  the  event  of  leave  to 
appeal  being  granted,  in  recent  years  in  the  petition  for 
leave  it  has  been  customary  to  ask  that  the  papers  certified 
by  the  Registrar  of  the  Supreme  Court,  used  on  the  appli- 
cation, be  accepted  as  the  record  in  the  appeal  by  the  Regis- 
trar of  the  Privy  Council.  In  such  case  the  King's  order 
contains  the  following  provisions :  ' '  And  it  is  hereby  further 
ordered  that  the  authenticated  copy  under  the  seal  of  the 
said  Supreme  Court  of  the  record  produced  upon  the  hear- 
ing of  the  said  petition  be  accepted  as  the  record  in  the  said 
appeal."  Ckappelle  v.  The  King,  March  12th,  1903.  , 

Where  the  King's  order  contains  no  provision  dispens- 
ing with  the  forwarding  of  the  transcript  record,  and  the 
intention  is  to  have  the  printing  done  in  England,  the  solici- 
tor for  the  appellant  should  file  with  the  Registrar  of  the 
Supreme  Court  a  requisition  to  have  the  transcript  record 
in  the  case  made  up  and  despatched. 

Printing  record  in  Canada. 

Under  the  Privy  Council  Rules,  the  appellant  may  print 
the  record  before  it  is  transmitted  to  England,  but  in  doing 
so  must  comply  strictly  with  the  rules  of  the  Judicial  Com- 
mittee regulating  the  size  of  type,  etc.,  etc.  The  practice  to  be 
observed  in  such  cases  is  discussed,  infra,  p.  505. 

When  the  printing  is  done  in  Canada  the  appellant  is 
required  to  leave  with  the  Registrar  of  the  Supreme  Court 
one  copy  of  the  printed  case  for  the  purpose  of  having  the 
same  certified  by  the  Registrar  and  the  seal  of  the  Supreme 
Court  affixed  thereto,  and  forty  other  copies  are  required 
to  be  deposited  with  the  Registrar,  and  the  necessary 
expense  of  transmission  paid  for  the  purpose  of  being  for- 
warded to  the  Registrar  of  the  Privy  Council. 

Hearing. 

Since  the  publication  of  Safford  &  Wheeler's  Privy  Coun- 
cil Practice,  a  new  rule  has  been  passed  to  cover  the  case  of 
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no  appearance  being  entered  by  the  respondent  (vide  Appen- 

p  ~         dix,    "Rules   and   Orders,    1908,"   Rule   No.   43).       In   the 

Appeals         appeal   of  the  Grand  Trunk  Pacific  Ely.  v.  Fort   William, 

(1912)   A.C.  224,  the  Registrar  of  the '  Supreme  •  Court,  in 

accordance  with  the  provision  of  Rule  43,   certified  to  the 

Privy  Council  that  he  had  been  notified  by  the  solicitor  for 

one  of  the  respondents  that  it  was  not  the  intention  of  such 

respondent  to  enter  an  appearance. 

Appeals  vn  forma  pauperis. 

Leave  to  appeal  in  forma  pauperis  may  be  granted  by 
the  Judicial  Committee.  Vide  Stafford  &  Wheeler,  Privy 
Council  Practice,  p.  752. 

In  Dominion  Cartridge  Co.  v.  Me  Arthur,  the  King's 
order,  llth  August,  1902  directed  the  Registrar  of  the 
Supreme  Court  to  transmit  the  transcript  record  to  the 
Registrar  of  the  Privy  Council  in  the  language  above  set 
out,  but  without  the  words  "upon  payment  by  the  peti- 
tioner of  the  usual  fees  for  the  same."  In  this  case  the 
Registrar  was  instructed  by  the  Chief  Justice,  Sir  Henry 
Strong,  to  forward  the  transcript  record  without  the  usual 
stamps  being  affixed  thereto,  and  without  the  payment  of 
any  fee. 

Walker  v.  Walker  (1903)  A.C.  170. 

It  is  a  rule  of  general,  if  not  universal,  application  that 
the  Judicial  Committee  will  not  entertain  a  petition  for  leave 
to  prosecute  an  appeal  in  forma  pauperis  when  the  court 
below  has  power  to  grant  leave  on  the  usual  conditions,  un- 
less in  the  first  instance  an  application  for  leave  to  appeal 
has  been  made  within  due  time  to  the  court  from  which  it 
is  proposed,  that  the  appeal  should  be  brought ;  but  the,  court 
below,  when  authorized  to  grant  leave  to  appeal  subject  to 
certain  specified  conditions  as  to  security,  cannot  grant 
leave  to  appeal  in  forma  pauperis.  Such  leave  must  be 
"  obtained  from  the  Judicial  Committee.  Ex.  parte  Commis- 
sioner of  Railways,  20  N.S.W.  Rep.  (1899  Equity)  p.  28. 

Granting  leave  to  appeal — Special  circumstances  necessary. 

Prince  v.  G-agnon,  8  App.  Gas.  103,  at  p.  105: 

"Before  the  constitution  of  the  Supreme  Court  of  the 
Dominion  of  Canada  there  was  a  right  to  appeal  from  the 
Courts  then  in  existence  where  the  value  of  the  matter  in 
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controversy  was  beyond  £500,  but  that  does  not  apply  to  the  s-  59- 
Supreme   Court.     The   language   of   the   Legislature   of  the  p  "^ 
Dominion  is:    'The  judgment  of  the  Supreme  Court  shall  in  Appeals. 
all  cases  be  final  and  conclusive,  saving  any  right  which  Her 
Majesty  may  be  graciously  pleased  to  exercise  by  virtue  of 
Her  royal  prerogative;'  and  their  Lordships  are  not  pre- 
pared to  advise  Her  Majesty  to  exercise  her  prerogative  by 
admitting  an  appeal  to  Her  Majesty  in   Council  from  the 
Supreme  Court  of  the  Dominion,  save  where  the  case  is  of 
gravity  involving  matter  of  public  interest  or  some  important 
question  of  law,  or  affecting  property  of  considerable  amount 
or  where  the  case  is  otherwise  of  some  public  importance  or 
of  a  very  substantial  character. 

' '  Their  Lordships  proceed  now  to  apply  the  principles  laid 
down  by  this  Board  in  the  case  of  Johnston  v.  Minister  of 
St.  Andrews  (3  App.  Cas.  159)  and  in  the  case  of  Valin  v. 
Langlois  (5  App.  Cas.  115),  to  the  present  petition?;  and  as 
they  are  of  opinion  that  they  ought  not  to  advise  Her 
Majesty  to  exercise  her  prerogative  by  admitting  an  appeal 
in  a  case  depending  on  a  disputed  matter  of  fact,  in  which 
there  is  no  question  involved  of  any  magnitude  or  of  any 
public  interest  or  importance,  their  Lordships  will  humbly 
advise  Her  Majesty  to  refuse  liberty  to  appeal  in  this  case." 

La  Cite  de  Montreal  v.  Les  Ecclesiastiques  de  St.  Sulpice,  14  App. 
Cas.  660. 

Per  Lord  Watson,  p.  662: — "Cases  vary  so  widely  in  their 
circumstances  that  the  principles  upon  which  appeal  ought 
to  be  allowed  do  not  admit  of  anything  approaching  to  ex- 
haustive definition.  No  rule  can  be  laid  down  which  would 
not  necessarily  be  subject  to  future  qualification,  and  an 
attempt  to  formulate  any  such  rule  might  therefore  prove 
misleading.  In  some  cases,  as  in  Prince  v.  Gagnon,  8  App. 
Cas.  103,  their  Lordships  have  had  occasion  to  indicate  cer- 
tain particulars,  the  absence  of  which  will  have  a  strong 
influence  in  inducing  them  to  advise  that  leave  should  not 
be  given,  but  it  by  no  means  follows  that  leave  will  be 
recommended  in  all  cases  in  which  these  features  occur. 
A  case  may  be  of  a  substantial  character,  may  involve 
matter  of  great  public  interest,  and  may  raise  an  important 
question  of  law,  and  yet  the  judgment  from  which  leave  to 
appeal  is  sought  may  appear  to  be  plainly  right,  or  at  least 
to  be  unattended  with  sufficient  doubt  to  justify  their  Lord- 
ships in  advising  Her  Majesty  to  grant  leave  to  appeal." 
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S.  59.  Clergue  v.  Murray  (1903),  A.C.  521. 

p.  c.  Held — "According  to  section  71  of  Revised  Statutes  of 

Appeals.  Canada,  1886,  c.  135,  there  is  no  appeal  from  any  judgment 
or  order  of  the  Supreme  Court  of  Canada  except  by  special 
leave  of  His  Majesty  in  Council.  Where  a  suitor,  having 
his  choice  whether  to  appeal  to  the  Supreme  Court  or  to 
His  Majesty  in  Council,  elects  the  former  remedy,  it  is  not 
the  practice  to  give  him  special  leave  except  in  a  very  strong 
case.  (Prince  v.  Gagnon  (1882),  8  App.  Cas.  103,  followed.)  " 

C.P.R.  v.  Blain  (1904),  A.C.  453. 

Special  leave  to  appeal  from  a  decree  of  the  Supreme 
Court  of  Canada  will  not  be  granted  to  a  petitioner  who  has 
elected  to  appeal  to  that  Court  and  not  to  His  Majesty 
direct,  unless  a  question  of  law  is  raised  of  sufficient  im- 
portance, to  justify  it.  Ex  parte  Clergue  (1903),  A.C.  521, 
followed. 

Approved  Daily  Telegraph  v.  McLaughUn  (1904),  A.C. 
776;  Townsend  v.  Cox  (1907),  A.C.  514;  C.R.  (1907),  A.C. 
26. 

Victoria  Railway  Commissioners  v.  Brown  (1906),  A.C.  381. 

In  this  case  the  Committee,  in  discussing  the  application 
for  le&ve  to  appeal,  expressly  affirmed  the  language  used  in 
Clergue  v.  Murray  above. 

Principle — how  applied: 

The  principle  expressed  in  the  above  cases  is  clear,  but 
it  is  not  always  possible  to  see  how  it  was  applied  in  the  later 
decisions. 

One  would  expect  that  where  the  applicant  to  the  Privy 
Council  had  already  exercised  his  right  of  appeal  by  going 
to  the  Supreme  Court,  a  review  of  the  decisions  would  show 
many  more  cases  in  which  leave  was  refused  than  cases  in 
which  it  was  granted,  but  of  the  24  applications  of  this  class 
made  since  the  decision  in  Clergue  v.  Murray,  11  were 
granted  and  13  refused.  Of  the  applications  for.  leave  to  ap- 
peal, where  the  Supreme  Court  has  reversed  the  judgment  of 
the  court  below,  of  a  total  number  of  41  made  since  Clergue 
v.  Murray,  we  find  that  in  22  leave  wras  granted  and  in  19 
leave  was  refused. 

A  person  contemplating  an  appeal  to  the  Privy  Council 
may  obtain  some  assistance  by  examining  the  decisions  of  the 
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Supreme   Court   in   which    the    Committee    has   granted   or  s-  59- 
refused  leave  to  appeal,  and  I  have  therefore  collected  under  p  "^ 
the  four  divisions  into  which  they  naturally  fall,  all  the  ap-  Appeals. 
plications  made  since  the  decision  in  Clcryuc  v.  Murray. 


1.  Lftii'i    n/M.svr/,  where  the  applicant  had    already    ap- 
pealed to  the  Supreme  Court  and  his  appeal  was  dismissed. 

North   Cypress  v.   Canadian  Pacific  Rly.   Co.,   35   Can.   S.'C.R. 

550. 

Bank  of  Montreal  v.  The  King,   38   Can.   S.C.R.  258. 
McXichol  v.   Malcolm,   39   Can.  S.C.R.   265. 
Laidlaw  v.  Vaughan-Rhys,  44  Can.  S.C.R.  458. 
Ontario  Bank  v.  McAllister,   43   Can.   S.C.R.   338. 
McNeil   v.    Cullen,    35    Can.  S.C.R.    510. 
Midland   Navigation   Co.   v.   Dominion   Elevator  Co.,    34    Can. 

S.C.R.   578. 

Liscombe   Falls  Co.   v.    Bishop,    35    Can.    S.C.R.    539. 
Farrell  v.    Manchester,    40    Can.    S.C.R.    339. 
Hawley  v.  Wright,  32  Can.  S.C.R.  40. 
Imperial  Book  Co.  v.  Black,  35  Can.  S.C.R.  488. 
Coote  v.   Borland,   35   Can.   S.C.R.   282. 
Toronto  v.  Grand  Trunk  Rly.  Co.,  37  Can.  S.C.R.  232. 

2.  Leave  granted,  where  the  applicant  had  already    ap- 
pealed to  the  Supreme  Court  and  his  appeal  was  dismissed. 

Canadian  Northern  Rly.  Co.  v.  Robinson,  43  Can.  S.C.R.  387. 
Burchell  v.  Gowrie  &  Blockhouse  Collieries,   (1910)  A.C.  614, 

C.R.    [1910]   A.C.    250. 

Toronto  Rly.   Co.   v.   The  King,   C.R.    [1908]    A.C.    326. 
McVity  v.  Tranouth,  36  Can.  S.C.R.  455,  C.R.   [1903]   A.C.  1. 
Montreal  v.  Cantin,   35   Can.  S.C.R.   223. 
McClellan  v.   Powassan  Lumber  Co.,   42   Can.   S.C.R.  249. 
Imperial  Ba'nk  v.  Bank  of  Hamilton,  31  Can.  S.C.R.  344. 
Ontario  Mining  Co.   v.   Seybold,   32    Can.  S.C.R.  1. 
Ewing  v.  Dominion  Bank,  35  Can.  S.C.R.   133. 
St.   John  Pilot    Commrs.    v.     Cumberland   Rly.   Co.,   38     Can. 

S.C.R.   169,  C.R.    [1910]    A.C.  31. 
Hanson  v.  Grand  Mere,  33  Can.  S.C.R.  50. 

3.  Leave   refused,   where   the   applicant  was  the   respon- 
dent in  the  Supreme  Court,  and  the  judgment  below  in  his 
favour  was  reversed. 

Fralick  v.   Grand   Trunk  Rly.   Co.,   43   Can.   S.C.R.    494. 
Berlin  v.  Berlin  &  Waterloo  Street  Rly.  Co.,  42   Can.   S.C  R 

Pitt  v.  Dickson,  42  Can.  S.C.R.  478. 

Burke  v.   Ritchie,  Gout.   Cas.    365. 

Conmee  v.   Securities  Co.,  38   Can.   S.C.R.    601. 

Jamieson  v.  Harris,  35  Can.  S.C.R.  625. 

Mayrand   v.  Dussault,    38    Can.    S.C.R.    460. 

Union  Bank  v.   Brigham,  Cout.  Cas.   355. 
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S.  59.  Leahy  v.  Norfch  Sydney,   37  Can.  S.C.R.   464. 

Wade  v.  Kendrick,  37   Can.  S.C.R.   32. 

P.   C.  Bell  Bros.  v.  Hudson  Bay  Ins.   Co.,  44   Can.  S.C.R.   419. 

Appeals.  Le  Club    de   Chasse  v.     Riviere-Ouelle,    etc.,    Co.,     45     Can. 

S.C.R.  1. 

Colonist  Printing  Co.  v.  Dunsmuir,  32  Can.  S.C.R.  679. 

Kirkpatrick  v.  McNamee,   36  Can.  S.C.R.   152. 

McMullin  v.   Nova  Scotia  Steel  Co.,   39    Can.   S.C.R.    593. 

Meloche  v.  Deguire,  34  Can.  S.C.R.  24. 

Union  Investment  Co.  v.  Wells,   39   Can.  S.C.R.   625. 

Provident  Savings  Society  v.  Bellew,   35   Can.  S.C.R.   35. 

East  Hawkesbury  v.  Lochiel,   34   Can.   S.C.R.   513. 

4.  Leave  granted,  where  the  applicant  was  the  respondent 
in  the  Supreme  Court  and  the  judgment  below  in  his  favour 
has  been  reversed. 

Home  v.   Gordon,  42    Can.   S.C.R.   240. 

Lovitt  v.   The  King,   43   Can.   S.C.R.   106. 

Sedgewick  v.   Montreal   Light,   Heat   &   Power   Co.,    41   Can. 

S.C.R.   639. 
Stuart  v.  Bank  of  Montreal,  41  Can.  S.C.R.  516,  C.R.   [1911] 

A.C.    1. 
Equity  Fire  Ins.  Co.  v.  Thompson,  41   Can.  S.C.R.   491,  C.R. 

[1910]    A.C.    151. 

Larin  v.  Lapointe,  42  Can.  S.C.R.  521. 

Attorney-General  of   Quebec   v.  Eraser,    37    Can.    S.C.R.    577. 
Prevost  v.  Lamarche,  38  Can.  S.C.R.  1. 
Syndicat  Lyonnais  du   Klondyke  v.   Barrett,   36    Can.   S.C.R. 

279. 
Day  v.   Crown  Grain   Co.,    39    Can.    S.C.R.   258,   C.R.    [1908] 

A.C.  150. 

Norton  v.  Fulton,  39  Can.  S.C.R.  202,  C.R.   [1908]  A.C.  416. 
Polushie  v.   Zacklynski,    37     Can.     S.C.R.    177,    C.R.     [1908] 

A.C.  23. 

Red  Mountain  Rly  Co.  v.  Blue,  39   Can.  S.C.R.   390. 
Toronto  Rly  Co.   v.  Toronto,    37    Can.   S.C.R.    430. 
Grand  Trunk  Rly.  Co.  v.  Miller,  34  Can.  S.C.R.  45. 
Victoria    Mutual    Fire    Ins.    Co.    v.    Home    Ins.    Co.,    35    Can. 

S.C.R.   208. 

Alberta  Rly  &  Irrigation  Co.  v.  The  King,  44  Can.  S.C.R.  505. 
Maddison  v.  Emmerson,  34  Can.  S.C.R.   533. 
Montreal  v.    Montreal    Street  Rly.    Co.,    34    Can.    S.C.R.    459, 

C.R.    [1906]   A.C.   109. 

Saunby  v.  London,  34  Can.   S.C.R.  650,  C.R.    [1906]   A.C.  1. 
McArthur  v.  Dominion  Cartridge  Co.,   31   Can.  S.C.R.  392. 
Belcher  v.  McDonald,  33  Can.  S.C.R.  321. 

Other  cases. 

Wilfley  Ore  Concentrator  Syndicate  vs.  Guthridge  (1906)  A.C.  548. 
The  question  of  the  application  of  the  law  to  the  par- 
ticular case  involving  the  construction  of  a  document,  how- 
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substantial  as  between  parties,  is  not  one  of  public  im- 
portanee  affording  sufficient  ground    for    granting    special    •  ° 
leave.  p.  c. 

Special  leave  refused  when  legislation  subsequent  to  the  Appeals, 
decision  in  appeal    had    disposed    of    the    controversy,    the 
amount  at  stake  being  inconsiderable.    Commissioners  of  Tax- 
ation for  New  South  Wales  v.  Crouch,  (1908)  A.C.  214. 

nartc  Applications. 

Applications  for  leave  ,to  appeal  are  made  ex  parte  unless 
a  caviat  has  ben  filed. 

Motions  to  Dismiss  Appeal. 

If  there  have  been  misstatements  or  bad  faith  in  connec- 
tion with  the  material  upon  which  the  leave  has  been  granted, 
or  if  the  respondent  proposes  to  object  that  the  Privy 
Council  is  incompetent  to  hear  the  appeal,  a  motion  to  dismiss 
the  appeal  should  be  made  at  the  earliest  moment  possible 
to  save  needless  expense,  and  a  neglect  in  this  regard  by  the 
respondent  may  affect  his  right  to  recover  costs. 

Staying  execution. 

McDougall  v.  Montreal  Street  Ely.  Co.,  Q.R.  24  S.C.  509. 

The  Superior  Court  cannot,  on  the  mere  affirmation  of 
a  party  that  he  intends  to  apply  to  His  Majesty's  Privy 
Council  for  leave  to  appeal  from  a  final  judgment  of  the 
Supreme  Court  of  Canada,  suspend  the  execution  of  said 
judgment. 

Adams  &  Burns  v.  Bank  of  Montreal,  Gout.  Dig.  593. 

A  judge  in  Chambers  of  the  Supreme  Court  of  Canada 
will  not  entertain  an  application  to  stay  proceedings  pend- 
ing an  appeal  from  the  judgment  of  the  Court  to  the  Judi- 
cial Committee  of  the  Privy  Council. 

This  decision  was  overruled  in  Union  Investment  Co.  v. 
UW/s,  41  Can.  S.C.R.  244.  Vide  notes  to  Rule  136,  infra. 

Criminal  appeals. 

The  judgment  of  the  Supreme  Court  is  final  in  criminal 
appeals.  The  provisions  of  the  Criminal  Code  take  away 
any  further  appeal  to  the  Judicial  Committee  of  the  Privy 
Council.  Vide  p.  816,  infra. 
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s-  59-  Election  cases. 

In  the  exercise  of  its  authority  to  create  "additional 
Appeals.  courts"  the  Parliament  of  Canada,  in  1874,  by  37  V.  c.  10 
(E.S.  (1906),  c.  7),  created  courts  for  the  trial  of  con- 
troverted elections.  No  appeal  lies  from  these  courts  to 
His  Majesty  in  Council.  Theberge  v.  Landry,  2  App.  Cass. 
102;  Valin  v.  Langlois,  5  A.C.  115. 

Section  69  of  the  Controverted  Elections  Act,  infra,  p. 
provides  that  the  judgment  of  the  Supreme  Court  of 
Canada  in  election  cases  shall  be  final. 

In  the  Glengarry  election  case,  Kennedy  v.  Purcell,  59 
L.T.  279,  infra,  p.  765,  the  Judicial  Committee  in  refusing 
leave  to  appeal  said  that  there  was  no  substantial  distinc- 
tion between  the  statute  which  was  the  subject  of  decision 
in  Theberge  v.  Landry  and  in  Valin  v.  Langlois,  and  the 
case  in  question,  and  held,  without  giving  any  decision  on 
the  abstract  question  of  the  existence  of  the  Royal  pre- 
rogative to  grant  leave  to  appeal,  that  if  it  did  exist  it  ought 
not  to  be  exercised  in  that  case. 

Appeals  from  Board  of  Railway  Commissioners. 

Canadian  Pacific  Ely.  Co.  v.  Toronto  (1911),  A.C.  461. 

It  was  held  that  an  appeal  lay  from  Supreme  Court  of 
Canada  to  the  Privy  Council  in  matters  in  which  an  appeal 
lay  to  the  Supreme  Court  from  the  Board,  under  sec.  56, 
sub-s.  2  of  the  Railway  Act  (1906).  Vide  p.  801,  infra. 

Admiralty  cases. 

The  Exchequer  Court  of  Canada  is  a  Colonial  Court 
of  Admiralty,  and  by  54-55  V.  c.  29,  being  an  Act  to  pro- 
vide for  the  exercise  of  Admiralty  jurisdiction  within 
Canada  in  accordance  with  the  "Colonial  Courts  of 
Admiralty  Act,  1890,"  provision  is  made  in  section  14  for 
an  appeal  from  a  local  judge  in  Admiralty  direct  to  the 
Supreme  Court  of  Canada. 

The  Colonial  Courts  of  Admiralty  Act  (Imp.),  53-54 
V.  c.  27,  s.  6,  sub-s.  1,  provides  as  follows:  "The  appeal 
from  the  judgment  of  any  court  in  a  British  possession  in 
the  exercise  of  the  jurisdiction  conferred  by  this  Act  either 
where  there  is  as  of  right  no  local  appeal  or  after  a  decision 
on  local  appeal,  lies  to  His  Majesty  the  King  in  Council." 
53-54  V.  c.  27,  s.  6,  sub-s.  2,  provides:  "Save  as  may  be 
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otherwise  specially  allowed  in    a    particular    case    by    Her8-  59- 
Majesty  tin-  Queen  in  Council,  an  appeal  under  this  section  p    ~ 
shall  not  be  allowed  (a)   from  any  judgment  not  having  the  Appeals. 
ctl'ect  of  a  definite  judgment  unless  the  Court  appealed  from 
has  given  leave  to  appeal." 

In  Bow  McLachlin  v.  Camosun,  June  30th,  1908,  an  appli- 
cation was  made  for  leave  to  appeal  from  a  judgment  of  the 
Supreme  Court.  The  Court  granted  leave  on  the  ground 
that  the  question  in  issue  involved  the  jurisdiction  of  the 
Kxchequer  Court  of  Canada  acting  under  the  Imperial 
Statute  as  a  Court  of  Admiralty. 

Section  7,  sub-s.  1,  in  part  provides  as  follows : 

''Rules  of  Court  for  regulating  the  procedure  and  prac- 
tice (including  fees  and  costs)  in  a  court  in  a  British  pos- 
"D  in  the  exercise  of  the  jurisdiction  conferred  by  this 
Act,  whether  original  or  appellate,  may  be  made  by  the 
same  authority  and  in  the  same  manner  as  rules  touching 
the  practice,  procedure,  fees,  and  costs  in  the  said  Court  in 
the  exercise  of  its  ordinary  civil  jurisdiction  respectively 
are  made." 

The  general  rules  and  orders  regulating  the  practice 
and  procedure  in  Admiralty  cases  in  the  Exchequer  Court 
of  Canada  contain  no  provision  regulating  ,the  procedure 
to  be  adopted  on  appeals  to  His  Majesty  in  Council,  but  rule 
No.  228  provides  that  'in  all  cases  not  provided  for  by  these 
rules  the  practice  for  the  time  being  in  force  in  respect  to 
Admiralty  proceedings  in  the  High  Court  of  Justice  in  Eng- 
land, shall  be  followed." 

As  to  this  Safford  &  Wheeler  say  in  their  Privy  Council 
Practice,  at  p.  916 :  '  Inasmuch  as  no  one  of  the  rules  of  the 
High  Court  of  Justice  applies  to  appeals  to  the  Privy  Council 
and  the  Order  in  Council  does  not  provide  any  substitute  for 
Rules  150  to  155  of  the  rules  of  1883,  as  to  the  proceedings 
to  be  taken  in  the  court  appealed  from  on  appeals  to  the  King 
in  Council,  no  such  rules  appear  at  present  to  exist." 

Practice  in  Supreme  Court    in    Admiralty    appeals    to    the 
Privy  Council. 

The  forms  given  in  Safford  &  Wheeler,  pages  908,  et  seq., 
in  connection  with  the  giving  of  bail  in  appeals  from  the  Vice- 
Admiralty  Courts  under  the  above  section  150,  have  not  been 
followed  in  the  Supreme  Court.  The  practice  which  is  now 
settled  is  as  follows:  The  party  desiring  to  appeal  having 
already  given  a  notice  of  appeal  as  required  by  Vice- Admiralty, 
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S.  59.  rule  150,  infra,  gives  a  notice  of  an  application  to  the 

p  ~ court  or  a  judge  for  an  order  fixing  the  bail  upon  the  pro- 
Appeals,  posed  appeal  to  His  Majesty  in  Council.  A  form,  C.  2,  will 
be  found,  infra,  p.  688. 

The  first  application  made  in  the  Supreme  Court  of  this 
kind  was  in  the  case  of  the  SS.  "Cap&  Breton"  v.  The  Riche- 
lieu &  Ontario  Navigation  Co.,  before  Mr.  Justice  Idington. 
In  the  next  following  case  of  The  "  Albano"  v.  The  Allan 
Line  Steamship  Co.,  the  motion  was  made  returnable  in 
court.  In  the  case  of  the  SS.  "Aranmore"  v.  Rudolf,  the 
motion  was  made  returnable  before  a  judge  of  the  Supreme 
Court  and  the  order  fixing  bail  was  made  by  Mr.  Justice 
Davies. 

It  is  desirable  that  applications  of  this  sort,  which  are 
purely  formal,  should  be  made  to  a  judge,  rather  than  to  the 
full  court. 

Upon  the  return  of  the  motion,  the  usual  order  is  made 
directing  the  proposed  appellant  to  give  bail  in  a  sum  not 
exceeding  £300  sterling,  to  the  satisfaction  of  the  Registrar 
of  .the  Court,  on  or  before  a  'day  fixed  in  the  order.  A  form 
of  order  C.  3,  will  be  found,  infra,  p.  689. 

Instead  of  having  the  bail  taken  by  the  Registrar  of  the 
Court,  which  would  be  a  practice  analogous  to  what  obtains 
in  the  Vice-Admiralty  Courts  (Vide  Safford  &  Wheeler,  p. 
911),  the  practice  is  to  have  the  bond  executed  as  in  ordinary 
cases  and  presented  to  the  Registrar  for  his  approval,  on 
notice  to  the  opposite  party.  Where  the  bond  is  not  that  of 
a  Guarantee  Company,  there  should  be  the  usual  affidavits 
of  justification. 

If  the  security  is  given  by  paying  money  into  court,  the 
usual  order  allowing  the  security  in  the  form  used  on  appeals 
to  the  Supreme  Court  may  be  adopted  mutatis  mutandis.  The 
body  of  the  bond  is  in  the  same  language  as  is  used  in  ap- 
peals from  the  Vice-Admiralty  courts  in  England.  A  form 
of  bail,  C.  4,  will  be  found,  infra,  p.  690.  A  form  of  order, 
C.  5,  approving  bail  will  be  found  infra,  p.  690. 

The  Vice-Admiralty  Rules  in  question  read  as  follows: 

"150.  A  party  desiring  to  appeal  shall  within  one  month  from 
the  date  of  the  decree  or  order  appealed  from,  file  a  notice  of 
appeal  and  give  bail  in  such  sum  not  exceeding  £300,  as  the 
judge  may  order,  to  answer  the  costs  of  the  appeal.  A  form  of 
notice  is  to  be  found  in  Appendix  No.  51. 

"151.  Notwithstanding  the  filing  of  the  notice  of  appeal,  the 
judge  may  at  any  time  before  the  service  of  the  inhibition  pro- 
ceed to  carry  the  decree  or  order  appealed  from  into  effect,  pro- 


SUPREME  COURT  ACT.  331 

vided  that  the  party  in  whose  favour  it  has  been  made  gives  bail  S.  59. 

to  abide  the  event  of  the  appeal,  and  to  answer  the  costs  thereof 

in  such  sum  as  the  judge  may  order.  P-   C. 

"152.   An   appellant   desiring   to    prosecute   his   appeal   is    to  Appeals, 
cause  the  Registrar  to  be  served  with  an  inhibition  and  citation, 
and  a  monition  for  process,  or  is  to  take  such  other  steps  as  may 
be  required  by  the  practice  of  the  appellate  court. 

"153.  On  service  of  the  inhibition  and  citation  all  proceedings 
in  the  action  will  be  stayed. 

"154.  On  service  of  the  monition  for  process  the  Registrar 
shall  forthwith  prepare  the  process  at  the  expense  of  the  party 
ordering  the  same. 

"155.  The  process  which  shall  consist  of  a  copy  of  all  the 
proceedings  in  the  action  shall  be  signed  by  the  Registrar,  and 
sealed  with  the  seal  of  the  Court,  and  transmitted  by  the  Regis- 
trar to  the  Registrar  of  the  appellate  court." 

In  the  first  edition  of  this  work  the  opinion  was  expressed 
that  section  6  above  of  the  Colonial  Courts  of  Admiralty  Act 
(Imp.),  53-54  V.  c.  27,  would  appear  to  give  a  right  of  ap- 
peal de  piano  from  the  Supreme  Court  of  Canada  to  His 
Majesty  in  Council  in  appeals  taken  to  the  Supreme  Court 
from  a  judgment  of  the  local  judge  in  Admiralty  or  from  the 
Exchequer  Court  sitting  in  appeal  from  the  local  judge  in 
Admiralty. 

Since  then  the  Judicial  Committee  has  expressly  so 
decided.  Richelieu  cO  Ontario  Navigation  Co.  v.  88.  "Cape 
Breton,"  (1907)  A.C.  112,  C.R.  [1907]  A.C.  295.  Their 
Lordships  there  said: 

"Their  Lordships  are  of  opinion  that  the  express  pro- 
visions of  the  said  6th  section  of  the  Act  of  1890  (Colonial 
Courts  of  Admiralty  Act)  conferred  the  right  of  appeal  to 
His  Majesty  in  Council  from  a  judgment  or  decree  of  the 
Supreme  Court  of  Canada  pronounced  in  an  appeal  to  that 
Court  from  the  judgment  or  decree  of  the  Colonial  Court  of 
Admiralty  for  Canada  constituted  under  the  Acts  afore- 
said, given  or  made  in  the  exercise  of  the  jurisdiction  con- 
ferred upon  it  by  the  said  Act  of  1890." 

Judgments  of  Judicial  Committee — hoiv  enforced. 

Lewin  v.  Howe,  14  Can.  S.C.R.  722. 

When  a  judgment  of  the  Supreme  Court  of  Canada  has 
been  reversed  by  the  Privy  Council  the  proper  manner  of 
enforcing  the  judgment  of  the  Privy  Council  is  to  obtain 
an  order  making  it  a  judgment  of  the  Supreme  Court  of 
Canada,  and  then  have  a  certificate  of  the  judgment  of  the 
Supreme  Court  forwarded  to  the  Court  below.  If  the  judg- 


332  SUPREME   COURT  ACT. 

ment  of  the  Supreme  Court  is  affirmed  by  the  Privy  Council, 
p  ~ it  is  not  necessary  to  take  out  an  order  in  the  Supreme  Court. 
Appeals.  The  application  to  make  an  order  of  the  Judicial  Com- 

mittee an  order  of  the  Supreme  Court  should  be  made  in 
Chambers. 

As  to  enforcing  the  order  of  the  Privy  Council  with 
respect  to  costs',  vide  notes  to  section  53,  p.  302,  supra. 

For  provisions  relating  to  appeals  from  provincial  courts 
direct  to  the  Privy  Council,  vide  p.  56,  supra. 

Concurrent  appeals — Supreme   Court  and  Privy   Council. 

McGreevy  v.  McDougall,  Cout.  Dig.  74. 

At  the  hearing  -of  the  appeal  it  appeared  that  the  respon- 
dent had  taken  an  appeal  from  the  same  judgment  to  Her 
Majesty's  Privy  Council,  and  that  the  respondent's  said 
appeal  was  then  pending.  The  Court,  in  consequence, 
stopped  the  arguments  of  counsel  and  ordered  that  the 
hearing  of  the  appeal  to  the  Supreme  Court  of  Canada 
should  stand  over  until  after  the  adjudication  of  the  said 
appeal  to  the  Privy  Council. 

Eddy  v.  Eddy,  Cout.  Dig.  130. 

Where  the  respondent  has  taken  an  appeal,  from  the 
same  judgment  as  is  complained  of  in  the  appeal  to  the 
Supreme  Court  of  Canada,  to  the  Judicial  Committee  of 
Her  Majesty's  Privy  Council,  the  hearing  of  the  appeal  to 
the  Supreme  Court  will  be  stayed  until  the  Privy  Council 
appeal  has  been  decided,  upon  the  respondent  undertaking 
to  proceed  with  diligence  in  the  appeal  so  taken  by  him. 
In  the  case  in  question  the  costs  were  ordered  to  be  costs 
in  the  cause. 


Bank  of  Montreal  v.  Demers,  29  Can.  S.C.R.  435. 

Held,  (following  Eddy  v.  Eddy,  Cout.  Dig.,  130),  that 
where  one  party  to  the  appeal  in  the  court  below  has 
launched  an  appeal  to  the  Privy  Council,  the  other  party 
to  the  appeal  should  not  inscribe  an  appeal  from  the  same 
judgment  to  the  Supreme  Court  while  the  other  appeal,  is 
pending,  and  if  he  does  his  proceedings  in  the  Supreme 
Court  will  be  stayed  with  costs. 

For  Privy  Council  rules,  vide  p.  668,  infra. 


SUPREME  COURT  ACT.  333 

English   cases.  S.  -10. 

"Court  beJau'  act  i)>  f!  without  jurisdiction. — Special  ' 
leave  was  granted  to  appeal  where  the  allegation  on  behalf 
of  the  Crown  was  that  the  Supreme  Court,  in  quashing  an 
order  forfeiting  recognizances  of  sureties  made  by  a  police 
magistrate,  had  acted  without  jurisdiction.  The  Queen  v. 
Pricr  (Ceylon,  18f)4\  8  Moo.  203;  Si/ad  Muhuwmud  Yusuf- 
ud-Diu  v.  The  Queen.  Where  the  Court  of  British  Guiana 
had  treated  the  publication  of  letters  in  newspapers  by  a 
barrister  criticising  the  administration  of  justice  as  a  con- 
tempt of  court,  the  Judicial  Committee  recommended  special 
loavo  to  appeal,  as  it  appeared  prima  facie  that  it  was  not 
within  the  competency  of  the  Court  to  deal  with  the  case  as 
one  of  contempt.  In  ro  De  Souza,  P.C.  Arch.,  1st  Dec.,  1888. 
(Stafford  if*  Wheeler,  P.C.  Practice.) 

"  Several  suits  taken  conjointly  exceed  the  Appealable 
Amount. — Where  the  suits  are  substantially  for  the  same 
matter,  and  involve  the  same  questions,  and  the  Court  below 
has  pronounced  one  judgment  as  its  decision  which  is  to 
determine  all  the  suits,  the  Privy  Council  may  give  leave 
to  appeal.  It  has  directed  in  such  a  case  that  if  the  parties 
should,  within  two  months,  agree  that  all  the  suits  were  to 
abide  the  event  of  the  appeal  in  the  first  suit  on  the  list, 
the  record  of  the  first  suit  only  should  be  transmitted  to 
this  country;  otherwise  that  all  the  records  should  be  trans- 
mitted. (Baboo  Gopal  Lall  Thakoor  v.  Teluk  Chunder  Rai 
(Calc.  1860),  7  Moo.  I.A.  548:  Ko  Rhine  v.  Snadden  (Bengal, 
1868),  L.R  2  P.C.  50).  So  where  many  other  suits  depended 
upon  the  decision.  (Joykissen  Mookerjea  v.  Collector  of 
East  Burdiran  (Calc.  1860),  8  Moo.  I.A.  265).  Safford  & 
Whrrlrr.  P.C.  Practice.) 

'''  Important  Point  of  Law. — Under  the  special  circum- 
stances of  the  case,  an  important  point  of  law  being  in  dis- 
pute, the  Judicial  Committee  have  recommended  the  grant- 
ing of  leave  to  appeal,  although  the  amount  in  question 
was  less  than  the  appealable  amount.  (Castrique  v. 
Buttigicg  (Malta,  1855),  10  Moo.  94;  Kreakoose  v.  Brooks 
(Madraa  1860),  14  Moo.  452;  Rogers  v.  Rajendro  Duff 
(Talc.  1860),  8  Moo.  LA.  103;  Sun  Fire  Office  v.  Hart  (of 
general  importance  to  insurance  offices)  (Windward  Islands, 
1889,  14  A.C.  98).  (SaffonJ  if-  Wheeler,  P.C.  Practice.) 

:i  (Question  of  Public  Interest. — Several  verdicts  had  been 
obtained   against   the   Crown   in   a   Colonial   Court,   and   the 
25 
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s.  60.  points  involved  in  all  the  cases  were  the  same,  and  materially 

~  concerned  the  rights  of  the   Crown  and   the  duties  of  the 

by  Governor  Governor.  The  Privy  Council,  although  the  value  was  in  two 
in  Council,  of  the  cases  below  the  appealable  amount,  permitted  the 
Attorney-General  to  appeal,  the  appeals  being  consolidated. 
In  ye  "Attorney-General  of  Victoria  (1866),  L.R.  1,  P.C. 
147;  3  Moo.  (N.S.)  527;  Ko  Khine  v.  Snadden  (Bengal, 
1868)  L.R.  2  P.C.  5(7).  Where  the  Attorney- General  of  a 
Colony  had  exhibited  a  criminal  information  against  a  person 
for  an  assault,  which<  he  charged  to  be  a  contempt  of  the 
local  legislature,  and  the  Colonial  Court  had  allowed  a 
demurrer  to  the  information,  the  Committee  gave  the 
Attorney-General  leave  to  appeal.  (Att.-Gen.  of  New  South 
Wales  v.  Macpherson  (N.S.W.  1870),  7  Moo.  (N.S.),  49). 
So  also  where  a  question  involved  a  principle  of  general 
local  application,  and  of  local  importance  in  judicial  pro- 
ceedings. (Emery  v.  Binns  (Jamaica,  1850),  7  Moo.  195; 
cf.  also  Brown  v.  McLaughan  (South  Australia,  (1870),  7 
Moo.  (N.S.)  306).  So  where  the  construction  of  a  Colonial 
Act  was  in  question,  leave  to  appeal  was  granted,  though  only 
as  to  that  part.  (Brown  v.  McLaughan  (South,  Australia, 
1870),  7  Moo.  (N.S.)  306.  See  generally  Undo  v.  Barrett 
(Jamaica,  1856),  9  Moo.  456;  Wilson  v.  Callender  (Barbadoes, 
1855),  9  Moo.  100;  St.  George's  Churchwardens  v.  May 
(Jamaica,  1858),  12  Moo.  282;  Bosivell  v.  Kilborn  (Quebec, 
1859),  12  Moo.  467;  cf.  Castrique  v.  Buttigieg  (Malta,  1855), 
10  Moo.  94.  Contra,  Johnstone  v.  St.  Andrew's  Church, 
Montreal  (Canada,  1877),  3  App.  Cas.  159;  Spearman  v. 
East  India  Ey.  (Bengal.  1869),  20  L.T.  (N.S.)  501;  Ex 
parte  Kensington  (Leeward  Islands,  1863),  15  Moo.  209). 
(Cf.  Ex  parte  Gregory  (1901),  A.C.  128)."  (Safford  & 
Wheeler,  P.C.  Practice.) 

60.  Important  questions  of  law  or  fact  touching — 

"  (a)  the  interpretation  of  The  British  North  America  Acts, 
1867  to  1886;  or 

"  (b)  the  constitutionality  or  interpretation  of  any  Dominion 
or  provincial  legislation;  or 

"  (c)  the  appellate  jurisdiction  as  to  educational  matters,  by 
The  British  North  America  Act,  1867,  or  by  any  other  Act  or  law 
vested  in  the  Governor  in  Council;  or 

"  (d)  the  powers  of  the  Parliament  of  Canada  or  of  the 
legislatures  of  the  provinces,  or  of  the  respective  governments 
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thereof,  whether  or  not  the  particular  power  in  question  has  been  s-  60. 
or  is  proposed  to  be  executed ;  or  References 

"  (e)  any  other  matter,  whether  or  not  in  the  opinion  of  the  by  Governor 
court    ejusdem   generis    with    the    foregoing    enumerations,    with in  Council. 
reference  to  which  the  Governor  in  Council  sees  fit  to  submit  any 
such  question: — 

1 '  '  May  be  referred  by  the  Governor  in  Council  to  the 
Supreme  Court  for  hearing  and  consideration,  and  any  question 
touching  any  of  the  matters  aforesaid,  so  referred  by  the  Governor 
in  Council,  shall  be  conclusively  deemed  to  be  an  important 
question.' 

"2.  When  any  such  reference  is  made  to  the  Court  is  shall 
be  the  duty  of  the  Court  to  hear  and  consider  it,  and  to  answer 
each  question  so  referred;  and  the  Court  shall  certify  to  the 
Governor  in  Council,  for  his  information,  its  opinion  upon  each 
such  question,  with  the  reasons  for  each  such  answer;  and  such 
opinion  shall  be  pronounced  in  like  manner  as  in  the  case  of  a 
judgment  upon  an  appeal  to  the  said  Court;  and  any  judge  who 
differs  from  the  opinion  of  the  majority  shall  in  like  manner 
certify  his  opinion  and  his  reasons." 

3..  In  case  any  such  question  relates  to  the  constitutional 
validity  of  any  Act  which  has  heretofore  been  or  shall  hereafter 
be  passed  by  the  legislature  of  any  province,  or  of  any  provision 
in  any  such  Act,  or  in  case,  for  any  reason,  the  government  of 
any  province  has  any  special  interest  in  any  such  question,  the 
attorney-general  of  such  province,  shall  be  notified  of  the  hearing, 
in  order  that  he  may  be  heard  if  he  thinks  fit. 

4.  The  Court  shall  have  power  to  direct  that  any  person Jn- 
terested,  or,  where  there  is  a  class  of  persons  interested,  any  one 
or  more  persons  as  representatives  of  such  class,  shall  be  notified 
of  the  hearing  upon  any  reference  under  this  section,  and  such 
persons  shall  be  .entitled  tpjbe_heard  thereon. 

5.  The   Court  may,  in  its   discretion,   request  _any  counsel  to 
argue  the  case  as  to  any  interest  which  is_affected_and  as  to  which 
counsel   does   not   appear,    and   the   reasonable   expenses  thereby 
occasioned  may  be  paid  by  the  Minister  of  Finance  out  of  any 
moneys  appropriated  by  Parliament  for  expenses  of  litigation. 

6.  The  opinion  of  the  Court  upon  any  such  reference,  although 
advisory  only,   shall,  for  all  purposes  of  appeal  to  His  Majesty 
in  Council,  be  treated  as  a  final  judgment  of  the  said  Courtjbe- 
tween  parties.     54-55  V.  c.~~25,  s.  4;— (TlT  VIlTc.  5(K~ 


336  SUPREME   COURT  ACT. 

s-  60-  By  6  Ed.  VII.  c.  50,  the  sub-sectionsj^j^d_2_gf  section 

Refc^es     37  of  R-S-C-  1886>  c-  135>  as  amended  by  section  4  of  chapter 
by  Governor   25,  54-55  V.,  were  repealed  and  the  above  sections  1  and  2 
in  Council.      substituted    thereflor.        The    original    sub-sections    read   .as 
follows : — 

"60.  Important  questions  of  Jaw  or  fact  touching  provincial 
legislation,  or  the  appellate  jurisdiction  as  to  educational  mat- 
ters vested  in  the  Governor  in  Council  by  the  British  North 
America  Act,  1867,  or  by  any  other  Act  or  law,  or  touching  the 
constitutionality  of  any  legislation  of  the  Parliament  of  Canada, 
or  touching  any  other  matter  with  reference  to  which  he  sees  fit 
to  exercise  this  power,  may  be  referred  by  the  Governor  in 
Council,  to  the  Supreme  Court  for  hearing  or  consideration;  and 
the  Court  shall  thereupon  hear  and  consider  the  same. 

2.  The  Court  shall  certify  to  the'  Governor  in  Council,  for 
his  information,  its  opinion  on  questions  so  referred,  with  the 
reasons  therefor,  which  shall  be  given  in  like  manner  as  in  the 
case  of  a  judgment  upon  an  appeal  to  the  said  court;  and  any 
judge  who  differs  from  the  opinion  of  the  majority  shall,  in  like 
manner,  certify  his  opinion  and  his  reasons." 

It  was  stated  in  Parliament  when  the  amendment  was 
under  discussion  that  its  object  was  to  compel  the  Supreme 
Court  to  answer  questions  with  respect  to  hypothetical  or 
(intended  legislation  and  to  meet  the  objection  stated  by  the 
Supreme  Court  in  pronouncing  judgment  in  the  reference 
re  Sunday  Legislation,  35  Can.  S.C.R.  581,  infra,  page  337. 

The  following  observations  have  been  made  with  respect 
to  the  matters  which  are  proper  to  be  submitted  under  this 
section  as  it  originally  stood  and  as  to  the  binding  effect  of 
any  decision  given  thereunder. 

Attorney-General   for   Ontario   v.  Attorney-General    for   theJDo- 
>  minion,  Brewers  Case  (1896),  A.C.  p.  348:— 

"Their  Lordships  will  now  answer  briefly,  in  their  order, 
the  other  questions  submitted  by  the  Governor-General  of 
Canada.  So  far  as  they  can  ascertain  from  the  record, 
these  differ  from  the  question  which  has  already  been 
answered  in  this  respect,  that  they  relate  to  matters  which 
may  possibly  become  litigious  in  the  future,  but  have  not  as 
yet  given  rise  to  any  real  and  present  controversy.  Their 
Lordships  must  further  observe  that  these  questions,  being 
in  their  nature  academic  rather  than  judicial,  are  better 
fitted  for  the  consideration  of  the  officers  of  the  Crown  than 
of  a  court  of  law.  The  replies  to  be  given  to  them  will  neces- 
sarily depend  upon  the  circumstances  in  which  they  may 
arise  for  decision;  and  these  circumstances  are  in  this 
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left  to  speculation:     It  must,  therefore,  be  understood  that8-  6°- 
tho  answers  which  follow  are  not  meant  to  have,  and  cannot  p 
have,   the  weigkt_oJLa.  judicial  determination,   except  in  soby^^^r 
ar  as   their  Lordships  may   have   occasion  to   refer   to   the  in  Council, 
opinions   which   they   have   already   expressed   in   discussing 
the  seventh  question." 

Attorney-General    of    Ontario    v.    Hamilton    Street  Ely.,    (1903), 
A.C.  524:— 

'""With  regard  to  the  remaining  questions,  which  it  has 
been  suggested  should  be  reserved  for  further  argument, 
their  Lordships  are  of  opinion  that  it  would  be  inexpedient 
and  contrary  to  the  established  practice  of  this  Board  to 
attempt  to  give  any  judicial  opinion  upon  those  questions. 
They  are  questions  proper  to  be  considered  in  concrete  cases? 
only;  and  opinions  expressed  upon  the  operation  of  the 
sections  referred  to,  and  the  extent  to  which  they  are  applic-j 
able,  would  be  worthless  for  many  reasons.  They  would 
i>e  worthless  as  bein^1  speculative  opinions  on  hypothetical 
questions.  It  would  be  contrary  to  principle,  inconvenient, 
and  inexpedient  that  opinions  should  be  given  upon  such 
questions  at  all.  When  they  arise,  they  must  arise  in  con- 
crete cases,  involving  private  rights;  and  it  would  be 
extremely  unwise  for  any  judicial  tribunal  to  attempt 
beforehand  to  exhaust  all  possible  cases  and  facts  which 
might  occur  to  qualify,  cut  down  and  override  the  opera- 
tion of  particular  words  when  the  concrete  case  is  not  before 
it." 

In  re  Sunday  Legislation,  35  Can.  S.C.R.  581,  the  majority  of  the 
Court  said,  p.  591: — 

"We  are  of  the  opinion  that  the  questions  submitted  to 
us  as  to  whether  certain  supposed  or  hypothetical  legislation 
which  the  legislature  of  one  of  the  provinces  might  in  the 
future  enact  would  be  within  the  powers  of  such  legislature, 
are  not  within  the  purview  of  the  section.  Questions  as  to 
the  constitutionality  of  existing  legislation  are  clearly  within 
the  meaning  of  that  37th  section  (now  section  60),  and  the 
p-ncral  words  '  touching  any  other  matter  '  must  be  con- 
sidered as  within  the  rule  ejusdem  generis  and  may  well 
refer  to  orders  in  council  by  the  Governor-General  or 
Lieutenant-Governors,  as  the  case  may  be,  passed  pursuant 
to  the  Dominion  or  provincial  legislation  the  constitution- 
ality of  which  may  be  in  question,  or  to  departmental  regu- 
lations authorized  by  statute.  These  orders  in  council  cover 
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s-  60.  a  very  large  legislative  area,  and  include  regulations  on  the 

Reference       subjects  of     navigation,     pilotage,     fisheries,     Crown  lands, 
by  Governor   f°rests,  mines  and  minerals.      For  the  first  time  this  question 
in  Council,      of  jurisdiction  has  been  raised  by  one  of  the  interested  par- 
ties, and  for  that  reason  we  feel  bound  to  express  the  fore- 
going views,  from  which  Mr.  Justice  Sedge  wick  dissents. 

"As,  however,  the  practice  of  this  Court  heretofore  has 
been  to  answer  questions  similar  to  those  now  submitted  as 
to  the  power  to  legislate  vested  in  the  Dominions  or  the 
provinces  and  on  appeals  to  the  Judicial  Committee  of  the 
Privy  Council  answers  have  been  given  by  that  Board  on 
the  assumption  that  the  questions  were  warranted  by  the 
jsection  to  which  we  have  referred,  we  will  follow  in  this 
'case,  subject  to  the  expression  of  the  foregoing  views,  the 
practice  of  the  courts  on  similar  references  and  proceed  to 
(answer  to  the  questions  as  follows." 

In  the  reference  Re  Provincial  Fisheries,  26  Can.  S.C.R. 
444,  which  was  a  special  case  referred  by  the  Governor- 
General  in  Council  to  the  Supreme  Court  under  the  pro- 
visions of  this  section,  Taschereau,  J.,  made  the  following 
observations : — 

"Our  answers"  (to  the  questions  submitted)  "are  merely, 
advisory  and  we  have  to  say  what  is  the  law  as  heretofore 
JjJ  judicially  expounded,  not  what  is  the  law  according  to  our 
]  opinion.     We    determine    nothing.     "We    are    mere    advisers, 
and  the  answers  we  give  bind  no  one,  not  even  ourselves. ' ' 

The  following  (references  have  been  made  under  this 
section,  or"  the  corresponding  section  of  38  V.  c.  11 : — 

In  re  New  Brunswick  Penitentiary,  April,  1880. 

In  re  Canada  Temperance  Act  of  1878,  and  County  of  Perth,  Cass. 
Dig.  (2d.  ed.)  105. 

In  re  Canada  Temperance  Act  of  1878,  and  County  of  Kent,  Cass, 
Dig.  (2d.  ed.)  106. 

The  Thrasher  Case,  Cass.  Dig.  480. 

The  Manitoba  Railway  Crossings  Case. 

In  re  Statutes  of  Manitoba  relating  to  Education,  22  Can.  S.C.R. 
577. 

In  re  Provincial  Jurisdiction  to  pass  Prohibitory  Liquor  Laws,  24 
'Can.  S.C.E.  170. 

In  re  Provincial  Fisheries,  26   Can.   S.C.E.   444. 

In  re  Criminal   Code,   Bigamy  Sections,   27   Can.    S.C.R.   461. 

In  re  Representations  in  the  House  of  Commons,  Nova  Scotia  and 
New  Brunswick,  33  Can.  S.C.R.  475. 

In  re  Representation  in  the  House  of  Commons,  Prince  Edward 
Island,  33  Can.  S.C.R.  594. 

In  re  Sunday  Legislation,  35  Can.  S.C.R.  581. 

He  Guarantee  of  Bonds  of  Grand  Trunk  Pacific  Sly.  Co..  42  Can. 
S.C.R,  505. 

Ee  Criminal  Code,  43  Can.  S.C.R,  434. 
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Legislative  jurisdiction  of  Parliament.  S.  61. 

The  question  of  the  legislative  jurisdiction  of  the  Parlia- ^terences 
ment  of  Canada  to  enact  s.   60  of  the  Supreme  Court  Act  parliament, 
was  never  raised  until  1910,  when  this  preliminary  objection 
was  taken  by  counsel  for  the  Provinces  in  re  References  by 
the  Governor-General  of  Canada,  43  Can.  S.C.R.  536.       It 
was  there  held  by  a  majority  of  the  Court  that  there  was 
jurisdiction.        From   this   preliminary  holding,   and   before 
the  merits   of   the  reference   were   taken  up,   the   Province 
appealed  to  the  Judicial   Committee  of  the  Privy   Council 
when  the  judgment  of  the  Supreme  Court  was  affirmed. 

Case  and  fac turns. 

Rule  80  provides  as  follows: — 

"Whenever  a  reference  is  made  to  the  Court  by  the 
Governor  in  Council  or  by  the  Board  of  Railway  Commis- 
sioners for  Canada,  the  case  shall  only  be  inscribed  by  the 
Registrar  upon  the  direction  and  order  of  the  Court  or  a 
judge  thereof,  and  factums  shall  thereafter  be  filed  by,. all 
parties  to  the  reference  in  the  manner  and  form  and  within 
the  time  required  in  appeals  to  the  Court." 

Counsel. 

In  the  case  of  the  Manitoba  School  Act,  22  Can.  S.C.R. 
577,  the  Court  requested  Mr.  Christopher  Robinson,  Q.C., 
to  argue  the  appeal  on  behalf  of  the  province.  In  the 
Prohibition  case  in  24  Can.  S.C.R,  170,  it  directed  thte 
Brewers  and  Distillers'  Association  of  Ontario  to  be  notified 
and  counsel  appeared  for  them  at  the  hearing.  Cass.  Prac. 
59. 

61.  The  Court,  or  any  two  of  the  judges  thereof,  shall  examine 
and  report  upon  any  private  bill  or  petition  for  a  private  bill 
presented  to  the  Senate  or  House  of  Commons,  and  referred  to 
the  Court  under  any  rules  or  orders  made  by  the  Senate  or  House 
of  Commons.  R.S.,  c.  135,  s.  38. 

The  following  bills  have  been  referred  to  the  Supreme 
Court  under  this  section,  namely:  A  Bill  to  Incorporate  the 
Christian  Brothers  (1876),  Cout.  Cas.  1;  A  Bill  to  incor- 
porate the  Quebec  Timber  Company  (1882),  Cout.  Cas.  43; 
and  a  Bill  to  incorporate  the  Canada  Provident  Association 
(1882),  Cout,  Cas.  48. 
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S.  62.  HABEAS  CORPUS. 

62.  Every  Judse  of  the  Court  shall  except  in  matters  arising 
out  of  any  claim  for  extradition  under  any  treaty,  have  concur- 
rent jurisdiction  with  the  courts  or  judges  of  the  several  provinces, 
to  issue  the  writ  of  habeas  corpus  ad  subjiciendum,  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  commitment  in  any  criminal 
case  under  any  Act  of  the  Parliament  of  Canada. 

2.  If  the  judge  refuses  the  writ  or  remands  the  prisoner,  an 
appeal  shall  lie  to  the  Court.  R.S.,  c.  135,  s.  32. 

63.  In  any  habeas  corpus  matter  before  a  judge  of  the  Su- 
preme Court,   or  on  any  appeal  to  the   Supreme   Court  in  any 
habeas  corpus  matter,  the  Court  or  judge  shall  have  the  same 
power  to  bail,  discharge  or  commit  the  prisoner  or  person,  or  to 
direct  him  to  be  detained  in  custody  or  otherwise  to  deal  with 
him  as  any  court,  judge  or  justice  of  the  peace  having  jurisdiction 
in  any  such  matters  in  any  province  of  Canada.     R.S.,   c.   135, 
s.  33. 

64.  On  any  appeal  to  the  Court  in  any  habeas  corpus  matter 
the  Court  may  by  writ  or  order  direct  that  any  prisoner  or  person 
on  whose  behalf  such  appeal  is  made  shall  be  brought  before  the 
Court. 

2.  Unless  the  Court  so  direct  it  shall  not  be  necessary  for 
such  prisoner  or  person  to  be  present  in  court,  but  he  shall 
remain  in  the  charge  or  custody  to  which  he  was  committed  or 
had  been  remanded,  or  in  which  he  was  at  the  time  of  giving  the 
notice  of  appeal,  unless  at  liberty  on  bail,  by  order  of  a  judge  of 
the  court  which  refused  the  application  or  of  a  judge  of  the 
Supreme  Court.  R.S.,  c.  135,  s.  34. 

65.  An  appeal  to  the  Supreme  Court  in  any  habeas  corpus 
matter  shall  be  heard  at  an  early  day,  whether  in  or  out  of  the 
prescribed  sessions  of  the  Court.  R.S.,  c.  135,  s.  35. 

The  Supreme  Court  has  appellate  jurisdiction  in  habeas 
corpus  proceedings  arising  out  of  a  criminal  charge  to 
review  the  decision  of  a  judge  of  the  Supreme  Court  on 
whom,  under  section  62,  is  conferred  concurrent  jurisdiction 
with  the  courts  or  judges  of  the  several  provinces  of  Canada, 
except  in  extradition  matters,  and  the  Supreme  Court  has 
.no  power  to  hear  an  appeal  from  any  decision  made  by  a 
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provincial  court  or  a  judge  in  any  habeas  corpus  criminal  s-  65- 
••'edings.  Hab^T 

In  ,the  first  edition  of  this  work  it  was  said  that  "it  is  a  (jorpljs> 
judge  of  the  Court  only  who  has  power  to  issue  the  writ,  and 
that  the  Court  itself  has  no  original,  but  only  an  appellate 
jurisdiction,"  but  in  the  case  of  Placide  Richard,  38  Can. 
8.C.E.  394,  it  was  held  that  on  an  application  to  a  judge  for 
a  writ  of  habeas  corpus  he  may  refer  the  same  to  the  court 
which  has  jurisdiction  to  hear  and  dispose  of  it,  (Idington 
and  Maclennan,  JJ.,  dissenting). 

In  the  case  of  "Jerome  D.  Tellier,"  Cout.  Cas.  110,  Mr. 
Justice  Patterson  expressed  his  views  as  to  the  circumstances 
under  which  a  judge  of  the  Supreme  Court  should  exercise 
his  jurisdiction  under  the  Supreme  Court  Act  as  follows : 

' '  My  impression  is  that  when  the  powers  already  vested 
in  the  judges  of  the  provincial  courts  were  given  to  the 
judges  of  this  court,  not  by  way  of  appeal  from  the  pro- 
vincial tribunals,  but  by  way  of  original  jurisdiction,  the  in- 
tention must  have  been  to  provide  for  cases  of  emergency, 
or  cases  in  which,  for  some  reason  or  other,  there  may  have 
been  obstacles  in  the  Avay  of  effective  resort  to  the  pro- 
vincial courts,  and  not  to  invite  a  withdrawal  from  those 
courts  of  cases  like  the  present,  which  may  be  more  con- 
veniently and  with  less  expense  dealt  with  there  than  here." 
The  judges  of  the  Supreme  Court  have  not,  however, 
followed  this  opinion,  but  have  exercised  jurisdiction  as  fully 
as  a  judge  of  the  Superior  Court  in  any  province  of  Canada. 

In  re  Trepanier,  12  Can.  S.C.R.  111.     Per  Ritchie,  C.J. 

If  on  the  return  to  the  writ  of  habeas  corpus  it  appears 
that  the  prisoner  is  committed  for  trial  on  a  criminal  charge 
under  a  Dominion  statute,  the  prisoner,  by  virtue  of  the 
1idb((ix  corpus  jurisdiction  of  a  judge  of  the  Supreme  Court, 
could  be  either  bailed  or  remanded. 

Per  Strong,  J. : — ' '  The  only  consideration  which  on  the 

return  to  the  writ  of  habeas  corpus  can  be  entered  upon  by 

Ihc  court  or  judge  is  the  sufficiency  of  the  commitment.     If 

tlio  officer  returns  to  the  writ  a  good  commitment,  whether 

it  is  in  pursuance  of  a  sentence  of  a  common  law  court,  that 

-cntonce  following  a  conviction  by  a  jury,  or  whether  it 

commitment    following    a  summary    adjudication    by   a 

magistrate  under  a  statutory  jurisdiction,  in  either  case  that 

is  conclusive.     .     .     The   officer  who    has    the    prisoner    in 

custody  has  not  the  record,  he  cannot  return  the  record.     He 
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s-  65-  can  only  return  the  warrant  of  commitment,  and  if  that  ap- 

HabeaT        pears  to  be  good,  it  must  be  conclusive  so  far  as  the  writ  of 
Corpus.         habeas  corpus  is  concerned." 

In  re  Boucher,  Nov.,  1879. 

Held,  (per  Ritchie,  C.J.)  "as  regards  habeas  corpus  in 
criminal  matters,  the  court  has  only  a  concurrent  jurisdic- 
tion with  the  judges  of  the  Superior  Courts  of  the  various 
provinces,  and  not  an  appellate  jurisdiction,  and  there  is 
no  necessity  for  an  appeal  from  ,the  judgment  of  any  judge 
or  court,  or  any  appellate  court,  because  the  prisoner  can 
come  direct  to  any  judge  of  the  Supreme  Court  individ- 
ually, and  upon  that  judge  refusing  the  writ  or  remanding 
the  prisoner,  he  could  take  his  appeal  from  that  judgment 
to  the  full  Court." 

In  re  Pierre  Poitvin,  August,  1881. 

In  a  case  of  committment  by  a  coroner  for  murder, 
application  was  made  to  Strong,  J.,  for  a  writ  of  habeas 
corpus. 

•Held,  that  under  sec.  51  (now  sec.  62),  the  writ  is  to  be 
issued  for  the  purpose  of  an  inquiry  into  a  commitment  only 
"in  any  criminal  case  under  any  Act  of  the  Parliament  of 
Canada,"  and  the  Act  of  the  Parliament  of  Canada  (1869) 
does  not  create  the  offence  of  murder,  but  only  defines  the 
punishment  which  may  be  awarded  for  such  offence.  Writ 
refused. 

In  re  Sproule,  12  Can.  S.C.R.  140. 

Held,  the  right  to  issue  a  writ  of  habeas  corpus  being 
limited  by  section  51  to  "an  enquiry  into  the  cause  of  com- 
mitment in  any  criminal  case  under  any  Act  of  the  Par- 
liament of  Canada,"  such  writ  cannot  be  issued  in  a  case 
of  murder,  which  is  a  case  at  common  law.  (Fournier  and 
Henry,  JJ.,  dissenting.) 

An  application  to  quash  a  writ  of  habeas  corpus  as 
improvidently  issued  may  be  entertained  in  the  absence  of 
the  prisoner.  (Henry,  J.,  dissenting.) 

After  a  conviction  for  a  felony  by  a  court  having 
general  jurisdiction  over  the  offence  charged,  a  writ  of 
habeas  corpus  is  an  inappropriate  remedy. 

If  the  record  of  a  superior  court,  produced  on  an 
application  for  a  writ  of  habeas  corpus  contains  the  recital 
of  facts  requisite  to  confer  jurisdiction  it  is  conclusive  and 
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cannot  be  contradicted  by  extrinsic   evidence.      (Henry,  J.,  s-  65- 
dissenting.)  HabwT 

A  return    by   the    sheriff    to   ,the    writ    setting    out  such  corpus, 
conviction  and  sentence  and  the  affirmation  thereof  by  the 
court  of  error  is  a  good  and  sufficient  return.     If  actually 
written  by  him  or  under  his  direction  the  return  need  not 
be  signed  by  the  sheriff.     (Henry,  J.,  dissenting.) 

In  re  Trepanier,  12  Can.  S.C.R.  111. 

Application  was  made  to  the  Chief  Justice  of  the 
Supreme  Court  of  Canada  in  Chambers  on  behalf  of  a 
person  arrested  on  a  warrant  issued  on  a  conviction  by  a 
magistrate,  for  a  writ  of  habeas  corpus  and  for  a  certiorari 
to  bring  up  the  proceedings  before  the  magistrate,  the  appli- 
cation being  based  on  the  lack  of  evidence  to  warrant  the 
conviction.  The  aplication  was  dismissed.  On  appeal  to  the 
full  Court, 

Held,  Henry,  J.,  dissenting,  that  the  conviction  having 
been  regular,  and  made  by  a  court  in  the  unquestionable 
exercise  of  its  authority  and  acting  within  its  jurisdiction, 
the  only  objection  being  that  the  magistrate  erred  on  the 
facts  and  that  the  evidence  did  not  justify  the  conclusion 
at  which  he  arrived  as  to  the  guilt  of  the  prisoner,  the 
Supreme  Court  could  not  go  behind  the  conviction  and 
inquire  into  the  merits  of  the  case  by  the  use  of  a  writ  of 
habeas  corpus  and  thus  constitute  itself  a  court  of  appeal 
from  the  magistrate's  decision. 

The  only  appellate  power  conferred  on  the  court  in 
criminal  cases  is  by  the  49th  section  of  the  Supreme  & 
Exchequer  Courts  Act,  and  it  could  not  have  been  the  in- 
tention of  the  legislature,  while  limiting  appeals  in 
criminal  cases  of  the  highest  importance,  to  impose  on  the 
court  the  duty  of  revisal  in  matters  of  fact  of  all  the  sum- 
mary convictions  before  police  or  other  magistrates  through- 
out the  Dominion. 

Section  34  of  the  Supreme  Court  Amendment  Act  of 
1876  does  not  in  any  case  authorize  the  issue  of  a  writ  of 
a  rfiut'firi  to  accompany  a  writ  of  habeas  corpus  granted  by 
a  judge  of  the  Supreme  Court  in  Chambers,  and  as  the  pro- 
ceedings before  the  court  on  habeas  corpus  arising  out  of  a 
criminal  charge  are  only  by  way  of  appeal  from  the  decision 
of  such  judge  in  Chambers,  the  said  section  does  not 
authorize  the  Court  to  issue  a  writ  of  certiorori  in  such  pro- 
ceedings; to  do  so  would  be  to  assume  appellate  jurisdiction 
over  the  inferior  court. 
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Semble,  per  Ritchie,    C.J.,  that  chapter  70  of  the  Revised 
H  ~  Statutes  of  Ontario  relating  to  habeas  corpus  does  not  apply 

Corpus.         ^0  the  Supreme  Court  of  Canada. 

Ex  parte  McDonald,  27  Can.  S.C.R.  683. 

The  Court  in  delivering  judgment  said: — 

"The  petitioner  has  filed  before  me  a  copy  of  the  war- 
rant of  commitment  and  also  of  the  conviction  and  inform- 
ation filed  before  the  stipendiary  magistrate,  and  other 
papers,  but  I  must  say  that  I  am  not  inclined  to  go  into  any 
inquiry  behind  the  warrant  of  commitment. 

"I  am  not  disposed  to  go  beyond  what  appears  to  me 
to  be  the  plain  words  of  the  Supreme  Court  Act  and  the  well 
settled  jurisprudence  of  this  Court:  Re  Boucher,  1879;  Re 
Poitvin,  1881 ;  Re  Trepanier,  1885 ;  Re  Sproule,  1886. 

"The  first  paragraph  of  section  32  of  the  Supreme  and 
Exchequer  Courts  Act,  provides  a£  follows : — 

"  'Every  judge  of  the  Court  shall  have  concurrent 
jurisdiction  with  the  courts  or  judges  of  the  several  provinces, 
to  issue  writs  of  habeas  corpus  ad  subjiciendum  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  commitment  in  any 
criminal  case  under  any  Act  of  the  Parliament  of  Canada.' 

"I  believe  therefore  that  the  jurisdiction  of  a  judge  of 
the  Supreme  Court  in  matters  of  habeas  corpus  in  any  crim- 
inal case  is  limited  to  an  inquiry  into  the  cause  of  commit- 
ment, that  is,  as  disclosed  by  the  warrant  of  commitment, 
under  any  Act  of  the  Parliament  of  Canada. ' ' 

Re  Patrick  White,  31  Can.  S.C.R.  383. 

An  application  for  a  writ  of  habeas  corpus  was  referred 
by  the  judge  to  the  Supreme  Court  of  the  province,  and 
after  hearing  the  application  was  refused.  On  an  applica- 
tion subsequently  made  to  a  judge  of  the  Supreme  Court  of 
Canada,  in  Chambers,  Held,  per  Sedgewick,  J. : — 

"Section  32  of  the  Supreme  and  Exchequer  Courts  Act 
(now  section  63)  may  give  me  all  the  power  which  the  com- 
mon and  statute  law  gives  to  judges  of  superior  courts  in 
matters  of  habeas  corpus,  but  it  does  not  constitute  me  a 
court  of  appeal  with  jurisdiction  to  void  or  reverse  judg- 
ments of  the  Supreme  Court  of  Nova  Scotia.  If  I  have  in 
the  premises  equal  and  co-ordinate  power  with  a  judge  of 
that  court,  my  power  most  certainly  does  not  extend  further. 
The  suggestion  is  almost  impertinent,  but  were  either  of  the 
two  judges  of  the  provincial  court  who  until  now  have  had 
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no  part  in  the  matter,  to  grant  the  writ  and,  in  spite  of  the  s-  ^-_ 
judgment  of  the  Supreme  Court,  and  in  vindication  and  asser-  Habeas 
tion  as  well  of  his  autonomy  as  of  his  possibly  superior  and  corpus, 
conceivably    infallible    knowledge     of     law,     to    release    the 
prisoner,  his  action,   violating  elementary    principles    as    to 
Legal  authority  and  precedent,  would  be    open    to    not    un- 
deserved censure.     In  the  case  supposed  he  would  unhesitat- 
ingly and  without  question  accept  as  law  the  judgment  of 
his  court.    And  what  he  should  and  would  do,  I  must  also  do. 

"Even  if  I  thought  the  imprisonment  illegal  (which  I 
do  not),  I  would  not,  and  under  the  circumstances  above 
stated,  I  cannot  interfere. 

"The  application  is  refused."  But  vide  in  re  Seeley, 
infra,  p.  346. 

In  re  Vancini,  34  Can.  S.C.R.  621. 

The  appellant  Vancini  was  charged  with  the  crime  of 
theft  before  the  police  magistrate  at  Fredericton,  N.B.,  and 
having  elected  to  be  tried  summarily  he  pleaded  guilty  and 
was  sentenced  to  imprisonment  in  the  penitentiary.  Applica- 
tion was  made  to  a  judge  of  the  Supreme  Court  of  New  Bruns- 
wick for  a.  writ  of  habeas  corpus  on  the  two  main  grounds:  1. 
That  as  by  section  785  of  the  Criminal  Code,  as  amended  by 
63  V.  c.  46,  a  summary  trial  can  only  be  had  for  an  offence 
triable  at  a  court  of  general  sessions  of  the  peace,  such  sec- 
tion is  inoperative,  there  being  no  such  court  in  New  Bruns- 
wick. 2.  That  the  Dominion  Parliament  cannot  give  juris- 
diction to  a  provincial  court  to  try  criminal  offences;  the 
power  to  constitute  a  court  of  criminal  jurisdiction  being 
given  only  to  the  legislature. 

The  application  for  the  writ  was  referred  to  the  full 
Court  in  New  Brunswick  by  which  it  was  refused.  A  similar 
application  was  then  made  to  Mr.  Justice  Killam  of  the 
Supreme  Court  of  Canada,  in  Chambers,  who  also  refused  the 
writ.  An  appeal  taken  from  this  refusal  to  the  full  Court  was 
dismissed. 

In  re  WiUiam  Smitheman,  35  Can.  S.C.R.  189. 

In  this  case  an  application  was  made  to  Killiam,  J.,  in 
Chambers  for  a  writ  of  habeas  corpus  to  inquire  into  the 
cause  of  imprisonment  of  one  William  Smitheman,  then  in 
tin-  penitentiary  at  Dorchester  in  the  Province  of  New  Bruns- 
wick, on  a  conviction  by  his  Honour  William  B.  Wallace, 
jud«re  of  the  County  Court  Judges'  Criminal  Court,  in  and 


346  SUPREME   COURT  ACT. 

s.  65.  for  the  Metropolitan  County  of  Halifax,  District  No.  1,  in 

the  Province  of  Nova  Scotia,  under  the  provisions  of  article 

5f  of  the  Criminal  Code>  1892>  for  the  speedy  trial  of  in- 
dictable offences,  and  the  following  order  was  made : — 

"It  is  ordered  that  a  writ  of  habeas  corpus  issue  directed 
to  John  A.  Kirk,  Esquire,  Warden  of  Dorchester  Peniten- 
tiary, at  Dorchester,  in  the  Province  of  New  Brunswick,  to 
have  the  body  of  William  Shitheman  before  a  judge  in 
Chambers  at  the  City  of  Ottawa,  in  the  Dominion  of  Can- 
ada forthwith  to  undergo  and  receive  all  and  singular  such 
matters  and  things  as  the  said  judge  shall  then  and  there 
consider  of  concerning  him  in  this  behalf. 

"And  it  is  further  ordered  that  a  motion  for  the  dis- 
charge of  the  said  William  Smitheman  from  custody  under 
the  said  writ  of  habeas  corpus  be  set  down  for  hearing  by 
a  judge  of  this  Court  in  Chambers  at  the  Supreme  Court 
Building  in  the  City  of  Ottawa  aforesaid,  for  the  14th  day 
of  June,  A.D.  1904,  at  eleven  o'clock  in  the  forenoon. 

1  f  And  it  is  also  further  ordered  that  the  production  of  the 
body  of  the  within  named  William  Smitheman  in  pursuance 
of  the  said  writ  be  dispensed  with  upon  his  solicitor  signing 
upon  said  writ  an  endorsement  dispensing  with  the  produc- 
tion of  the  body  of  the  said  William  Smitheman." 

The  motion  for  the  discharge  of  the  prisoner  from 
custody  came  on  for  hearing  before  Davies,  J.,  in  Chambers, 
and  was  refused. 

Upon  appeal  to  the  full  Court  (35  Can.  S.C.R.  490), 
Held,  "by  the  Penitentiary  Act,  R.S.C.  c.  182,  s.  42,  the 
officer  conveying  a  convict  to  a  penitentiary  is  to  deliver  him 
over  without  any  further  warrant  than  a  copy  of  the  sen- 
tence taken  from  the  minutes  of  the  court  before  which  the 
convict  was  tried  and  certified  by  a  judge  or  by  the  clerk  or 
acting  clerk  of  such  court.  This  was  done  in  the  present 
case  and  the  copy  furnished  shewed  a  record  in  the  form 
which  satisfied  the  statute  and  which  by  virtue  of  the  statute 
shewed  the  jurisdiction  of  the  court." 

In  re  Charles  Seeley,  41  Can.  S.C.R.  5. 

Seeley  applied  to  a  judge  of  the  Supreme  Court  of  New 
Brunswick  for  a  writ  of  habeas  corpus  application  was 
referred  to  the  full  Court  and  the  writ  was  finally  refused 
(13  Can.  Grim.  Cas.  259).  He  then  applied  to  Mr.  Justice 
Girouard,  who,  following  in  re  White  (supra,  p.  344)  refused 
to  interfere  with  the  decision  of  the  Provincial  Court.  He 
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then  applied  to  the  Supreme  Court,   when  the  appeal  was  s-  c 
dismissed  011  the  merits. 

During  the  argument  of  this  appeal  it  was  stated  by 
counsel  that  in  the  appeal  in  re  Richard,  38  Can.  S.C.R.  394, 
>npra,  p.  -41,  the  application  in  the  Supreme  Court  was  simply 
a  repetition  of  a  similar  application  which  had  been  refused 
by  the  Supreme  Court  of  Nova  Scotia;  but  this  point  was 
not  made  in  the  argument  of  that  case  in  the  Supreme  Court, 
nor  was  the  attention  of  the  Court  called  to  it. 

Extradition. 

In  re  Lazier,  29  Can.  S.C.R.  630. 

An  application  having  been  made  to  the  Court  to  fix  a 
day  for  hearing  a  motion  to  quash  an  appeal  to  the  Supreme 
Court  in  an  extradition  matter,  the  Court  refused  to  fix  a 
day  as  there  was  no  necessity  for  a  motion  to  quash,  the 
Court  having  no  jurisdiction  to  hear  an  appeal  in  a  case  of 
proceedings  upon  a  writ  of  habeas  corpus  arising  out  of  a 
claim  for  extradition  under  a  treaty. 

Yidf  also  Gaijnor  &  Green  v.  United  States,  supra,  p.  102. 

CERTIORARI. 

66.  A  writ  of  certiorari  may,  by  order  of  the  Court  or  a  judge 
thereof,  issue  out  of  the  Supreme  Court  to  bring  up  any  papers 
or  other  proceedings  had  or  taken  before  any  court,  judge  or 
justice  of  the  peace,  and  which  are  considered  necessary  with  a 
view  to  any  inquiry,  appeal  or  other  proceeding  had  or  to  be  had 
before  the  Court.  R.SV  c.  135,  s.  36. 

The  judges  of  the  Supreme  Court  have  not  the  extensive 
common  law  jurisdiction  of  the  provinical  courts  to  super- 
intend by  certiorari  the  administration  of  the  law  by  inferior 

courts. 

Re  Trepanier,  12  Can.  S.C.R.  Ill,  per  Ritchie,  C.J. 

"Certiorari  is  the  medium  through  which  the  Court  of 
Queen's  Bench  exercises  its  jurisdiction  over  the  summary 
proceedings   of  inferior  courts,  and  always  was  unless   ex- 
sly  taken  away;  no  writ  of  error  lies  upon  a  conviction, 
at  ;i  n  rtiorari  is  the  only  mode  of  bringing  it  into  the 
Queen's  Bench  in  order  to  revise  it." 
Per  Strong,  J. 
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"This  section  only  authorizes  the  bringing  up  of  pro- 
ceedings and  papers  required  before  the  Supreme  Court 
sitting  as  an  appellate  court.  The  writ  is  not  meant  to 
accompany  a  writ  of  habeas  corpus  returnable  before  a  single 
judge.  If,  therefore,  on  a  return  to  a  writ  of  habeas  corpus, 
it  appears  that  the  prisoner  is  in  custody  after  conviction, 
and  the  warrant  of  commitment  is  regular  upon  its  face, 
this  is  a  conclusive  return  to  the  writ,  and  a  judge  has  no 
power  to  bring  up,  by  writ  of  certiorari,  something  behind 
the  warrant,  namely,  the  conviction." 

The  decision  In  re  Trepanier  was  followed  by  Mr.  Justice 
Patterson,  in  Re  Ardbin  alias  Ireda  on  an  application  for  a 
writ  of  habeas  corpus.  Cass.  Prac.  (2d  ed.)  55. 

Sewell  v.  British  Columbia  Towing  Co.,  Cass.  Prac.  55. 

A  writ  of  certiorari  was  moved  for  to  bring  up  papers 
from  the  Supreme  Court  of  British  Columbia,  the  Chief 
Justice  of  that  court  having  made  an  order  staying  execu- 
tion on  the  judgment  of  the  Supreme  Court  of  Canada, 
certified  to  the  court  below  in  the  usual  way,  on  the  ground 
that  an  appeal  was  being  proceeded  with  to  the  Privy 
Council.  Motion  refused. 

SPECIAL  CASES  REFERRED  TO  THE  COURT. 

67.  When  the  legislature  of  any  province  of  Canada  has 
passed  an  Act  agreeing  and  providing  that  the  Supreme  Court  of 
Canada  shall  have  jurisdiction  in  any  of  the  following  cases,  that 
is  to  say:— 

(a.)  Of  suits,  actions  or  proceedings  in  which  the  parties 
thereto  by  their  pleading  have  raised  the  question  of  the  validity 
of  an  Act  of  the  Parliament  of  Canada  when  in  the  opinion  of  a 
judge  of  the  court  in  which  the  same  are  pending  such  question  is 
material ; 

(b.)  Of  suits,  actions  or  proceedings  in  which  the  parties 
thereto  by  their  pleadings  have  raised  the  question  of  the  validity 
of  an  Act  of  the  legislature  of  such  province,  when  in  the  opinion 
of  a  judge  of  the  court  in  which  the  same  are  pending  such  ques- 
tion is  material; 

the  judge  who  has  decided  that  such  question  is  material  shall 
at  the  request  of  the  parties,  and  may  without  such  request,  if 
he  thinks  fit,  in  any  suit,  action  or  proceeding  within  the  class 
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or  classes  of  cases  in  respect  of  which  such  Act  so  agreeing  and  S.  67. 
providing  has  been  passed,  order  the  case  to  be  removed  to  the  Eef~ 
Supreme  Court  for  the  decision  of  such  question,  whatever  may  by  Courts 
be  the  value   of  the  matter  in   dispute,   and  the   case  shall   be  below, 
removed  accordingly. 

2.  The  Supreme  Court  shall  thereupon  hear  and  determine  the 
question  so  raised  and  shall  remit  the  case  with  a  copy  of  its 
judgment  thereon  to  the  court  or  judge  whence  it  came  to  be  then 
and  there  dealt  with  as  to  justice  appertains. 

3.  There  shall  be  no  further  appeal  to  the  Supreme  Court  on 
any  point  decided  by  it  in  any  such  case,  nor,  unless  the  value  of 
the  matter  in  dispute  exceeds  five  hundred  dollars,  on  any  other 
point  in  such  case. 

4.  This  section  shall   apply  only  to   cases   of  a  civil  nature. 
R.S.,  c.  135,  ss.  72,  73  and  74. 

This  section  contains  that  portion  of  the  Supreme  and 
Exchequer  Courts  Act,  section  72,  which  refers  to  the  juris- 
diction of  the  Supreme  Court  of  Canada.  The  original 
section  also  gave  jurisdiction  to  the  Exchequer  Court  in 
certain  cases,  and  these  provisons  are  now  contained  in 
section  31  of  the  Exchequer  Court  Act,  which  reads  as 
follows : — 

"31.  When  the  legislature  of  any  province  of  'Canada  has 
passed  an  Act  agreeing  that  the  Exchequer  Court  shall  have 
jurisdiction  in  cases  of  controversies. 

"(a.)  between  the  Dominion  of  Canada  and  such  pro- 
vince ; 

"(6.)   between  such  province  and  any  other  province  or 
provinces  which  have  passed  a  like  Act; 
the    Exchequer    Court   shall   have   jurisdiction  to  determine 
such  controversies  and  an  appeal  shall  lie  from  the  Exchequer 
Court  to  the  Supreme  Court." 

The  legislature  of  Ontario,  Nova  Scotia,  New  Brunswick, 
British  Columbia  and  Manitoba  have  passed  the  necessary 
statutes  to  give  jurisdiction  to  the  Supreme  and  Exchequer 
Courts. 

Attorney-General    of    Ontario    v.    Attorney-General    of    Canada, 
14  Can.  S.C.R.  736. 

This  was  an  action  instituted  in  the  Exchequer  Court  of 
Canada  in  which  the  Attorney-General  of  Ontario  was 
plaintiff  and  the  Attorney-General  of  Canada  defendant. 

26 
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S.  67.  The  statement  of  claim  recited  that  the  legislature  of  Ontario 

had  passed  an  Act  intituled  "An  Act  to  amend  the  law 
ty  Courts  respecting  escheats  and  forfeitures,"  authorizing  the  Lieu- 
below.  tenant-Governor  in  Council  to  dispose  of  lands,  tenements, 

hereditaments  and  personal  property;  that  the  Government 
of  the  Dominion  of  Canada  claimed  that  Her  Majesty  was 
entitled  to  such  property  for  the  benefit  of  the  Government 
of  the  Dominion  and  not  for  the  benefit  of  the  province 
and  accordingly  disallowed  the  said  Act;  that  sub- 
sequently the  Court  of  Queen's  Bench  for  the  Province  of 
Quebec  in  a  case  between  the  Attorney-General  of  Quebec 
and  the  Attorney-General  of  Canada,  with  reference  to  the 
estate  of  one  Fraser,  had  held  that  his  goods,  moveable  and 
immoveable,  escheated  for  the  benefit  of  the  province  and 
not  of  the  Dominion;  that  in  consequence  of  this  decision 
it  had  been  agreed  between  the  Governments  of  Canada  and 
Ontario  that  for  the  future,  until  there  should  be  judicial 
decision  overruling  the  above  case  in  the  Province  of 
Quebec,  the  Government  of  Canada  should  act  upon  the 
assumption  that  lands  and  personal  property  in  any  pro- 
vince escheated  or  forfeited  belonged  to  the  province;  that, 
in  1877,  the  Province  of  Ontario  had  passed  an  Act  to 
amend  the  law  respecting  escheats'  and  forfeitures  (40  V.  c. 
3)  ;  that  the  decision  of  the  Court  of  Queen's  Bench  was 
subsequently  overruled  by  the  Supreme  Court  of  Canada 
in  a  case  of  Mercer  v.  Attorney-General,  5  Can.  S.C.R.  538, 
but  this  decision  was  reversed  by  the  Judicial  Committee  of 
the  Privy  Council  so  far  as  regarded  lands  escheated  for 
want  of  heirs,  but  did  not  determine  the  law  with  respect 
to  personal  property;  that  the  Dominion  Government  now 
claimed  that  although  not  entitled  to  land,  it  was  entitled 
as  against  the  province  to  personal  estate  escheated  as  afore- 
said; and  prayed  a  declaration  that  personal  property  of 
persons  dying  domiciled  within  Ontario  intestate  and  leav- 
ing no  next  of  kin  or  other  person  entitled  thereto,  belonged 
to  the  province  or  to  Her  Majesty  in  trust  for  the  province, 
or  that  if  all  of  such  personal  property  did  not  so  belong, 
that  some  other  declaration  might  be  made  as  to  the  respec- 
tive rights  to  said  property. 

To  this  statement  of  claim  the  Attorney-General  of 
Canada  pleaded  by  a  statement  of  defence  claiming  that  the 
property  in  question  escheated  to  Her  Majesty  in  the  right 
of  the  Dominion,  and  not  of  the  province.  No  reply  having 
been  filed  the  pleadings  were  closed. 
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An  order  was-  made  on  notice  by  Mr.  Justice  Taschereau,  Juris- 
sittinir  in  Chambers  as  a  judge    of    the    Exchequer    Court,  j^JJJ^ 
appointing  a  day  for  hearing  an  application  to  fix  the  time  Concurrent 
and    place    of    hearing.     The  application  was  made  before  findings. 
Mr.  Justice  Gwynne,  also  sitting  in  Chambers  as  a  judge  of 
the  Exchequer  Court,  when  the  summons  was  discharged  on 
the  ground  that  no  proper  case  was  presented  for  the  deci- 
sion  of  the   Court. 

An  appeal  was  taken  from  the  order  in  Chambers  to  the 
Exchequer  Court,  Sir  W.  J.  Ritchie  presiding,  where  the 
motion  was  dismissed  on  the  ground  that  he  was  not  pre- 
pared to  interfere  with  the  order  of  another  judge  of  the  same 
court. 

From  this  order  an  appeal  was  taken  to  the  Supreme 
Court  of  Canada,  where  it  was  held  "affirming  the  decision 
appealed  from,  that  the  pleadings  did  not  disclose  any  matter 
in  controversy  in  reference  to  which  the  Court  could  be 
properly  asked  to  adjudge,  or  which  a  judgment  of  the  Court 
could  affect." 

JURISPRUDENCE    GENERALLY. 

Sections  35-67,  above,  contain  all  the  statutory  provisions 
conferring  appellate  and  original  jurisdiction  upon  the 
Supreme  Court.  The  following  sections  deal  with  procedure ; 
and  it  has  been  thought  desirable  to  insert  at  this  point  the 
decisions  which  deal  with  the  jurisprudence  of  the  Court 
and  which  could  not  appropriately  be  placed  under  any  of 
the  preceding  sections. 

Weight  to  be  Attached  to  Findings  of  Fact  Below. 

('»,,(•  a n-ciit  findings. 

The  Court  will  not  reverse  concurrent  findings  of  facts  ' 
of  two  courts  below  unless  clearly  erroneous. 

Bickford  v.  Howard,  Gout.  Dig.  96  (1882). 

Appeal  from  two  judgments  of  the  Court  of  Appeal  for 
Ontario,  affirming  judgments  recovered  in  actions  on  con- 

ts  on  trials  by  a  judge  without  a  jury.  The  verdicts 
had  been  sustained  by  the  Queen's  Bench  and  Common 
Pleas,  respectively.  The  appeal  was  dismissed  with  costs. 
Per  Gwynne,  J. — When  a  judge  has  tried  a  case  without  a 
jury  and  found  a  verdict,  which  verdict  has  been  affirmed 
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by  two  courts,  this  Court,  sitting  in  appeal,  should  not 
reverse  the  conclusion  arrived  at  by  the  lower  courts  on  the 
weight  of  evidence,  unless  convinced  beyond  all  reasonable 
doubt  that  all  the  judges  before  whom  the  case  came  have 
clearly  erred. 

Black  v.  Walker,  Gout.  Dig.  96  (1886). 

Per  Taschereau,  J. — Concurrent  findings  on  a  question 
of  fact  in  two  courts  below  ought  not  to  be  reversed  on 
appeal  except  under  very  unusal  circumstances.  Hays  v. 
Gordon,  L.R.  4  P.C.  337;  Gray  v.  Turnbull,  L.R.  2  H.L.  53; 
Bell  v.  City  of  Quebec,  5  App.  Cas.  94;  Smith  v.  Lawrence, 
L.R.  5  P.C.  308,  referred  to. 

Cassels  v.  Burns,  14  Can.  S.C.R.  256. 

Where  a  jury  has  made  findings  of  fact  and  the  verdict 
has  been  affirmed  by  the  judgment  appealed  from,  the 
Supreme  Court  of  Canada  will  not  disturb  the  decision. 

White  v.  Currie,  22  C.L.J.  17.     November  16th,  1885. 

C.,  a  member  of  the  defendant's  firm  of  solicitors,  was 
employed  to  prepare  a  mortgage  for  W.,  who  gave  instruc- 
tions, partly  verbal  and  partly  written.  Nearly  six  years 
after  W.  brought  an  action  against  the  firm  for  neglecting 
to  register  the  mortgage,  and  shortly  before  the  trial  asked 
to  be  allowed  to  add  to  his  statement  of  claim  an  allegation 
of  neglect  to  include  a  certain  property  in  the  mortgage, 
which  he  claimed  had  been  included  in  the  instructions. 
There  was  conflicting  evidence  at  the  trial  as  to  the  instruc- 
tions, and  judgment  was  given  for  the  defendants,  which 
judgment  was  sustained  by  the  Divisional  Court  and  by  the 
Court  of  Appeal. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held, 
affirming  the  judgments  of  the  courts  below,  that  as  the 
plaintiff  had  delayed  so  long  in  prosecuting  his  claim  against 
the  defendants,  and  the  judge  who  heard  the  case  had  decided 
against  him  on  the  evidence,  this  Court  would  not  interfere 
with  that  judgment  affirmed  by  two  courts. 

Appeal   dismissed  with  costs. 

Warner  v.  Murray,  16  Can.  S.C.R.  720. 

M.  having  assigned  his  property  to  trustees  for  the 
benefit  of  his  creditors  his  wife  preferred  a  claim  against 
the  estate  for  money  lent  to  M.  and  used  in  his  business. 
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The  assignee  refused  to  acknowledge  the  claim,  contending  Juris- 
that  it  was  not  a  loan  but  a  gift  to  M.     It  was  not  disputed  Prudeuce 
that   the   wife    had   money    of   her  own   and    that    M.   had  concifrrent 
received   it,     The  trial    judge    gave    judgment  against  the  findings. 
assignee,  holding  that  M.  did  not  receive  the  money  as  a  gift. 
This  judgment  was  confirmed  on  appeal. 

Held,  confirming  the  judgment  of  tne  Court  of  Appeal 
for  Ontario,  that  as  the  whole  case  was  one  of  fact,  namely, 
whether  the  money  was  given  to  M.  as  a  loan  by,  or  gift 
from,  his  wife,  who  in  the  present  state  of  the  law  of 
Ontario,  is  in  the  same  position,  considered  as  a  creditor  of 
lier  husband,  as  a  stranger,  and  as  this  fact  was  found  on 
the  'hearing  in  favour  of  the  wife  and  confirmed  by  the 
Court  of  Appeal,  this,  the  second  appellate  court,  would  not 
interfere  with  such  finding. 

Titus  v  Colville,  18  Can.  S.C.R.  709. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal, 
that  the  question  being  purely  one  of  fact  which  the  trial 
judge  was  the  person  most  competent  to  determine  from 
seeing  and  hearing  the  witnesses,  and  it  not  being  clear 
beyond  all  reasonable  doubt  that  his  decision  was  erroneous, 
but,  on  the  contrary,  the  weight  of  evidence  being  in  its 
fa.vour,  his  judgment  should  not  be  interfered  with  on 
appeal. 

Schwersenski  v.  Vineberg,  19  Can.  S.C.R.  243. 

S.  brought  an  action  to  compel  V.  to  render  an  account 
of  the  sum  of  $2,500,  which  S.  alleged  had  been  paid  on  the 
6th  of  October,  1885,  to  be  applied  to  S. 's  first  promissory 
notes  maturing  and  in  acknowledgment  of  which  V.'s  book- 
keeper gave  the  following  receipt:  "Montreal,  October  6th, 
1885.  Received  from  Mr.  D.  S.  the  sum  of  two  thousand 
five  hundred  dollars  to  be  applied  to  his  first  notes  maturing. 
M.  V.,  per  F.  L.,"  and  which  V.  failed  and  neglected  to 
apply.  V.  pleaded  that  he  never  got  the  $2,500  and  that  the 
receipt  was  given  in  error  and  by  mistake  by  his  clerk. 
After  documentary  and  parol  evidence  had  been  given  the 
Superior  Court  for  Lower  Canada,  whose  judgment  was 
affirmed  by  the  Court  of  Queen's  Bench,  dismissed  S.'s 
action.  On  appeal  to  the  Supreme  Court  of  Canada, 

Held,  that  the  finding  of  the  two  courts  on  the  question 
of  fact  as  to  whether  the  receipt  had  been  given  through 
error  should  not  be  interfered  with. 
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Bickford  v.  Hawkins,  19  Can.  S.C.R.  362. 

Held,  Strong,  J.,  dissenting,  that  the  questions  raised 
were  entirely  matters  of  fact,  as  to  which  the  decision  of 
the  trial  judge  who  saw  and  heard  the  witnesses,  confirmed 
as  it  was  by  the  Court  of  Appeal  for  Ontario  should  not 
be  interfered  with. 

Bowker  v.  Laumeister,  20  Can.  S.C.R.  175. 

At  the  trial  parol  evidence  was  given  to  establish  the 
alleged  trust  and  its  existence  was  found  as  a  fact  by  the 
trial  judge  who  made  a  decree  ordering  the  property  to  be 
sold  and!  the  proceeds  applied  as,  according  to  the  conten- 
tion of  the  plaintiff,  and  the  evidence  in  proof  thereof,  had 
been  agreed  upon.  The  full  Court  (Supreme  Court  of 
British  Columbia)  affirmed  this  decree. 

Held,  that  the  fact  of  the  existence  of  the  trust  having 
been  found  by  the  trial  judge,  and  such  finding  having  been 
affirmed  by  the  full  Court,  it  should  no  be  disturbed  on  this 
further  appeal. 

Grand  Trunk  Ely.  Co.  v.  Weegar,  23  Can.  S.C.R.  422. 

Held,  that  though  the  findings  of  the  jury  were  not 
satisfactory  upon  the  evidence,  yet,  where  they  had  been 
upheld  on  a  first  appeal,  a  second  appellate  court  could  not 
interfere.  Per  King,  J. — The  findings  of  the  jury  have  to 
be  accepted  by  the  appellate  court. 

Headford  v.  McClary  Mfg  Co.,  24  Can.  S.C.R.  291. 

Held,  per  Strong,  C.J.,  that  although  the  case  might 
properly  have  been  left  to  the  jury,  the  judgment  of  non- 
suit, having  been  affirmed  by  two  courts,  should  not  be 
interfered  with. 

North  British  Ins.  Co.  v.  Tourville,  25  Can.  S.C.R.  177. 

In  this  case  an  appeal  was  allowed  against  the  concurrent 
findings  of  two  courts  on  a  question  of  fact  on  the  grounds : 
1.  That  the  case  was  not  tried  by  a  jury;  2.  The  judge  who 
determined  it  in  the  first  instance  did  not  hear  the  wit- 
nesses. 3.  The  Court  of  Appeal  expressed  grave  doubts  in 
adopting  the  findings  of  the  Court  of  first  instance.  4.  The 
judgment  of  the  Court  of  Apepal  was  not  unanimous.  5.  By 
the  considerants  of  the  judgment  of  the  Superior  Court  it 
did  not  appear  that  the  non-production  by  the  respondents 
of  the  written  documents  bearing  on  .the  controversy  was 
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taken  into  consideration.     6.  The  Court  of  Appeal  appeared  Juris- 
to  have  given,  weight  to  a  piece  of  evidence  of  undoubted  Prud 

illegality. 

findings. 
Snetsinger  v.  Peterson,  23rd  May,  1894. 

S.  and  P.  were  engaged  in  business  together,  under  a 
written  agreement,  in  the  packing  and  selling  of  fruit,  and 
a  dispute  having  arisen  as  to  the  state  of  accounts  between 
them,  a  third  person  was  chosen  to  enable  them  to  effect  a 
settlement.  S.  claimed  that  the  person  so  chosen  was  only 
to  go  over  the  accounts  and  make  a  statement,  while  P. 
contended  that  the  whole  matter  was  left  to.  him  as  an 
arbitrator.  This  person,  having  gone  over  the  accounts, 
made  out  a  statement  shewing  $235  to  be  due  to  S.,  and 
some  time  afterwards  he  presented  a  second  statement 
shewing  the  amount  due  to  be  $286.  S.  was  given  a  cheque 
for  the  latter  amount,  which,  he  asserted,  was  taken  only 
on  account,  and  he  afterwards  brought  an  action  for  the 
winding-up  of  the  partnership  affairs. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for 
Ontario,  that  whether  or  not  there  was  a  submission  to  arbi- 
tration was  a  question  of  fact  as  to  which  the  Supreme 
Court  of  Canada  woluld  not,  on  appeal,  interfere  with  the 
finding  of  the  trial  judge  that  all  matters  were  submitted, 
affirmed  as  it  was,  by  a  Divisional  Court  and  the  Court  of 
Appeal. 

Senesac  v.  Central  Vermont  Railway  Co.,  26  Can.  S.C.R.  641. 

In  an  action  against  a  railway  company  for  damages 
for  loss  of  property  by  fire  alleged  to  have  been  occasioned 
by  sparks  from  an  engine  or  hot-box  of  a  passing  train,  in 
which  the  court  appealed  from  held,  affirming  the  Court  of 
Review,  that  there  was  no  sufficient  proof  that  the  fire 
occurred  through  the  fault  or  negligence  of  the  company, 
and  it  was  not  shewn  that  such  finding  was  clearly  wrong 
or  erroneous,  the  Supreme  CcAirt  would  not  interfere  with 
the  finding. 

Charlebois  v.  Surveyor,  27  Can.  S.C.R.  556. 

In  this  case  the  trial  judge  dismissed  plaintiff's  action 
which  was  affirmed  by  the  Court  of  Queen's  Bench.  The 
Supreme  Court  reversed  both  courts  and  directed  judgment 
to  be  entered  for  the  plaintiff  for  $500  damages  and  costs  in 
all  the  courts. 
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Demers  v.  Montreal  Steam  Laundry,  27  Can.  S.C.R.  537. 

The  plaintiff,  appellant,  had  recovered  judgment  in  the 
Superior  Court  against  respondents  for  $500  which  judg- 
ment was  reversed  by  the  Court  of  Queen's  Bench,  and  the 
action  dismissed.  On  appeal  by  plaintiff  to  the  Supreme 
Court  it  was  held  that  where  a  judgment  upon  facts  having 
been  rendered  by  a  court  of  first  instance  has  been  reversed 
upon  appeal,  a  higher  court  of  appeal  should  not  interfere 
with  the  judgment  of  the  court  of  appeal  below  unless  clearly 
satisfied  that  it  is  erroneous. 

George  Matthews  Co.  v.  Bouchard,  28  Can.  S.C.R.  580. 

In  an  action  for  damages  in  which  the  plaintiff  recovered 
judgment  at  the  trial  which  was  upheld  by  the  Court  of 
Queen's  Bench  (the  evidence  was  taken  at  enquete  and  the 
written  depositions  filed  of  record,  but  the  witnesses  were 
not  heard  in  presence  of  the  trial  judge),  Held,  that  although 
the  evidence  on  which  the  court  below  based  their  findings 
of  fact  might  appear  weak  and  there  might  be  room  for  the 
inference  that  the  primary  cause  of  the  injuries  might  have 
been  the  plaintiff's  own  imprudence,  the  Supreme  Court  of 
Canada  would  not  on  appeal  reverse  such  concurrent  findings 
of  fact. 

Grand  Trunk  Ely.  v.  Rainville,  29  Can.  S.C.R.  201. 

Held,  that  where  mere  questions  of  fact  were  involved 
the  jurisprudence  of  the  Supreme  Court,  as  of  the  Privy 
Council,  is  not  to  distrub  the  unanimous  findings  of  two 
courts,  especially  so  when  they  are  findings  of  a  jury,  unless 
clearly  wrong  or  erroneous  (following  Senesac  v.  The 
Central  Vermont,  26  Can.  S.C.R.  641). 

City  of  Montreal  v.  Cadieux,  29  Can.  S.C.R.  616. 

Held,  that  althqugh  there  may  be  concurrent  findings 
on  questions  of  fact  in  both  courts  below,  the  Supreme  Court 
will  upon  appeal  interfere  with  their  decisions  when  it 
clearly  shows  that  a  gross  injustice  has  been  occasioned 
to  the  appellant,  and  there  is  evidence  sufficient  to  justify 
findings  to  the  contrary. 

Quebec  Fire  Ins.  Co.  v.  Bank  of  Toronto,  Gout.  Dig.  101  (1900J. 

During  the  argument  of  counsel  for  respondent,  he  was 

stopped,  the  Chief  Justice  announcing  that  the  majority  of 

the  Court  considered  that  there  should  be  no  interference 
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with  the  judgment  appealed  from,  saying:     "I  am  clearly 
of  opinion  that  we  should  dismiss  the  appeal  as  it  is  upon 
questions  of  fact  already  passed  upon  by  two  courts  below  concurrent 
and,  if  we  should  reverse,  it  would  be  in  the  teeth  of  decided  findings, 
cases  in  this  Court. " 

Home  Life  v.  Randall,  30  Can.  S.C.R.  97. 

An  action  having  been  tried  by  a  judge  without  a  jury, 
Held,  that  the  Court  would  not  be  precluded  from  entering 
into  an  examination  of  the  evidence  by  the  rule  that  a 
second  Court  of  Appeal  will  not  interfere  with  the  concurrent 
findings  of  two  preceding  courts  on  a  question  of  fact,  a 
rule  well  established  and  often  acted  upon  in  the  Supreme 
Court  as  well  as  in  the  Privy  Council  and  in  the  United 
States,  but  in  this  case  the  Supreme  Court  reversed  the 
court  below  on  a  question  of  evidence  which  was  not  taken 
into  consideration  by  the  court  below. 

Gareau  v.  Montreal  Street  Rly.  Co.,  31  Can.  S.C.R.  463. 

In  an  action  by  the  owner  of  adjoining  property  for 
damages  caused  by  the  vibrations  of  machinery  in  an  electric 
powerhouse,  the  evidence  was  contradictory  and  the  courts 
below  gave  effect  to  the  testimony  of  scientific  witnesses  in 
preference  to  that  df  persons  acquainted  with  the  locality. 
Held,  Taschereau,  J.,  dissenting,  that  notwithstanding  the 
concurrent  findings  of  the  courts  below,  as  the  witnesses 
were  equally  credible  the  evidence  of  thqse  who  spoke  from 
personal  knowledge  of  the  facts  ought  to  have  been  preferred 
to  that  of  persons  giving  opinions  based  merely  upon  scientific- 
observations. 

Toronto  Rly.  Co.  v.  Balfour,  32  Can.  S.C.R.  239. 

Held,  following  Lambkin  v.  South  Eastern  Rly.  Co.,  5 
App.  Gas.  352,  that  the  question  of  negligence  being  ope  of 
fact  for  the  jury,  and  the  finding  having  been  upheld  in 
the  court  appealed  from,  the  ^highest  appellate  tribunal 
would  not  interfere. 

D 'Avignon  v.  Jones,  32  Can.  S.C.R.  650. 

Held,  that  the  evidence  being  contradictory  and  the  two 
courts  below  having  unanimously  found  in  favour  of  the 
respondent,  the  appeal  should  be  dismissed. 
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Williams  v.  Stephenson,  33  Can.  S.C.R.  232. 

The  evidence  being  insufficient  to  enable  the  trial  judge 
to  ascertain  the  damages  claimed  for  breach  of  contract,  he 
stated  that  he  was  obliged  to  guess  at  the  sum  awarded  and 
his  judgment  was  affirmed  by  the  judgment  appealed  from. 
The  Supreme  Court  of  Canada  was  of  opinion  that  no 
good  result  could  be  obtained  by  sending  the  case  back  for 
a  new  trial  and  therefore  allowed  the  appeal  and  dismissed 
the  action,  thus  reversing  the  concurrent  findings  of  two 
courts  below.  Armour,  J.,  however,  was  of  opinion  that  the 
proper  course  was  to  order  a  new  trial. 

Belcher  v.  McDonald,  33  Can.  S.C.R.  321. 

The  Supreme  Court  being  of  the  opinion  that  the  judg- 
ment of  the  trial  judge  affirmed  in  appeal  was  manifestly 
against  the  weight  of  evidence,  reversed  the  court  below. 
(Reversed  in  the  Privy  Council  (1904),  A.C.  429.) 

Citizens  Light  &  Power  v.  St.  Louis,  34  Can.  S.C.R.  495. 

Held,  ''The  controversy  raised  by  the  respondent  upon 
the  alleged  non-fulfilment  by  the  appellants  of  their  con- 
tract relates  merely  to  questions  of  fact  upon  which  the 
two  courts  below  have  unanimously  found  against  the 
respondent's  contention,  a  finding  with  which  nothing  in 
the  case  would  justify  us  in  interfering." 

McNeil  v.  Cullen,  35  Can.  S.C.R.  510. 

Held,  affirming  the  judgment  appealed  from  (36  N.S. 
Rep.  482)  that  two  courts  having  pronounced  against  the 
validity  of  the  will  such  decision  would  not  be  reversed  by 
a  second  court  of  appeal. 

Hood  v.  Eden,  36  Can.  S.C.R.  476. 

Per  Taschereau,  C.J. — "The  respondent  has  not  failed 
to  resort  to  the  stock  argument  on  appeals  to  this  class  of 
cases,  that  upon  a  question  of  fact  he  has  the  concurrent 
finding  of  three  courts  below  in  his  favour.  Now,  in  the 
first  place,  there  are  no  controverted  facts  of  any  importance 
here.  The  case  rests  principally  upon  inferences  of  law 
and  facts  from  admitted  or  uncontradicted  facts.  And, 
secondly,  it  must  not  be  forgotten  that,  when  the  statute 
allows  of  an  appeal  on  facts,  even  if  concurred  in  by  three 
courts,  as  here,  it  is  on  the  assumption,  as  in  all  cases,  that 
there  may  be  error  in  all  these  judgments,  and  the  respondent 
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is  not  entitled  to  invoke  as  an  argument  in  his  favour  thejuris- 
very  judgment  that  the  appellant  complains  of. 

"It  is  our  duty  in  every  case  to  give  the  judgment  that c 
the  Court  of  Appeal  should,  in  our  opinion,  have  given, 
The  fact  that  two  or  three  courts  have  passed  upon  a  ques- 
tion of  fact  does  not  relieve  us  from  the  responsibility  of 
judging  of  the  evidence  as  we  view  it.  If,  in  this  case,  we 
think  that  the  local  master  came  to  a  wrong  conclusion,  it  is 
not  simply  because  two  successive  appeals  from  his  findings 
have  failed  that  the  appeal  to  us  must  also  fail.  When  the 
statute  gives  an  appeal  to  any  court  it  never  imposes  the 
condition  that  the  judgment  must  not  be  reversed.  We  have 
repeatedly  had  to  reverse  on  questions  of  fact:  Russell  v. 
Lefrancois,  8  Can.  S.C.R.  335;  The  North  British  &  Mercan- 
tile Ins.  Co.  v.  Tourville,  25  Can.  S.C.R.  177;  Dempster  v. 
~Lcwis,  33  Can.  S.C.R.  292,  and  the  cases  there  cited;  and  as 
long  as  the  right  to  appeal  as  to  findings  of  fact  exists,  we 
have  to  continue  to  do  so  every  time  that  we  are  convinced 
that  there  is  error  in  the  judgment  complained  of,  whatever 
may  be  the  number  of  courts  or  of  judges  that  the  respondent 
has  previously  succeeded  in  leading  into  error." 

Polushie  v.  Zacklynski,  37  Can.  S.C.R.  177.     C.R.  [1908],  A.C.  23. 

In  this  case  the  majority  of  the  Supreme  Court  reversed 
the  concurrent  judgments  of  two  courts  below  where  there 
was  conflict  of  testimony,  Idington,  J..  saying: 

It  is  not  a  case  of  conflict  of  evidence  so  much  as  a 
case  needing  to  properly  appreciate  the  evidence  given  and 
then  to  disregard  the  trifling  unimportant  incidents  and 
matters  subsequent  to  the  creation  of  the  trust,  wrhen  the 
general  scope  and  purpose  of  the  parties  in  relation  to  that 
trust  had  already  been  made  clear,  and  to  apply  that 
properly  appreciated  evidence  to  the  interpretation  of  the 
ambiguous  phrase  in  this  certificate  of  title. 

"With  every  respect  I  think  this  evidence  was  not  properly 
appreciated  in  the  court  below,  and  weight  given  to  the 
subsequent  events  that  should  have  been  discarded." 

Wabash  Railroad  Co.  v.  Misener,  38  Can.  S.C.R.  94. 

M.  attempted  to  drive  over  a  railway  track  which  crossed 
the  highway  at  an  acute  angle  where  his  back  was  almost 
turned  to  a  train  coming  from  one  direction.  On  approach- 
ing the  track  he  looked  both  ways,  but  did  not  look  again 
just  before  crossing  when  he  could  have  seen  an  engine 
approaching  which  struck  his  team  and  he  was  killed.  In 
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an  action  by  his  widow  and  children  the  jury,  found  that 
the  statutory  warnings  had  not  been  given  and  a  verdict 
was  given  for  the  plaintiffs  and  affirmed  by  the  Court  of 
Appeal. 

It  was  held,  affirming  the  judgment  of  the  Court  of 
Appeal  (12  Ont.  L.R.  71),  Fitzpatrick,  C.J.,  hesitante,  that 
the  findings  of  the  jury  were  not  such  as  could  not  have  been 
reached  by  reasonable  men  and  the  verdict  was  justified. 

Mayrand  v.  Dussault,  38  Can  S.C.R.  460. 

While  the  testator  was  suffering  from  a  wasting  disease 
of  which  he  died  shortly  afterwards,  the  defendant,  his 
brother,  todk  advantage  of  his  weakness  of  mind  and 
secretly  obtained  the  execution  of  a  will,  in  which  he  was 
made  the  principal  beneficiary,  by  fraudulently  suggesting 
and  causing  the  testator  to  believe  that  his  malady  was 
caused  and  aggravated  by  the  carelessness  and  want  of  skill 
of  his  wife  in  the  preparation  of  his  food.  The  testator 
and  his  wife  had  lived  together  in  harmony  for  a  number 
of  years  and,  shortly  after  their  marriage,  had  made  wills 
by  which  each  of  them,  respectively,  had  constituted  the 
other  universal  residuary  legatee  and  the  testator's  former 
will,  so  made,  was  revoked  by  the  will  propounded  by  the 
defendant. 

It  was  held  that  as  the  promoter  of  the  will,  by  which 
he  took  a  bounty,  had  failed  to  discharge  the  onus  of  proof 
cast  upon  him  to  show  that  the  testator  had  acted  freely 
and  without  undue  influence  in  the  revocation  of  the  former 
will,  the  second  will  was  invalid  and  should  be  set  aside. 

The  judgment  appealed  from  was  reversed,  on  the  ground 
of  captation  and  undue  influence,  but  the  Supreme  Court  of 
Canada  refused  to  interfere  with  the  concurrent  findings  of 
both  courts  below  against  the  contention  as  to  the  testator's 
unsoundness  of  mind. 


DeGalindez  v.  Owens,  Cout.  Gas.  393. 

In  this  case  the  Chief  Justice  said: 

"It  is  a  well  settled  rule  of  this  court  that  when  the 
question  is  whether  or  not  concurrent  judgments  of  the  courts 
below  should  be  reversed  by  reason  of  erroneous  views  of  the 
facts  of  the  case  having  been  taken,  it  is  incumbent  upon  the 
appellant  to  adduce  the  clearest  proof  that  there  was  such 
error  in  the  judgments,  or  so  to  speak,  to  put  his  finger  on 
the  mistake. 
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' '  I  concur  in  the  view  taken  by  my  brother  Idington  that  Juris- 
tho   appeal   should  be  dismissed  with   costs   for  the   reasons  p™eralT 
assigned  in  the  courts  below."  Concurrent 

findings. 
Weller  v.  McDonald-McMillan  Co.,  43  Can.  S.C.R.  85. 

The  Chief  Justice  said: 

"The  only  question  at  issue  on  this  appeal  is  one  of  fact, 
the  determination  of  which  depends  largely,  if  not  entirely, 
on  .the  weight  to  be  attached  to  the  evidence  given  by  the 
two  witnesses  Weller  and  McMillan.  The  trial  judge  who 
saw  the  witnesses  and  had  opportunities  to  test  the  relative 
merits  of  the  different  versions  of  the  facts,  which,  we  have 
not,  came  to  the  conclusion  that  McMillan's  version  was 
absolutely  correct  and  finds  as  a  fact  'that  the  contract  was 
made  by  Weller  for  the  respondent  company  and  that  they 
are  entitled  to  the  money  in  dispute. '  The  conclusion  reached 
by  the  trial  judge  has  the  unanimous  approval  of  the  Court 
of  Appeal,  a  matter  not  lightly  to  be  disregarded. 

' '  The  jurisprudence  of  this  court  is  well  settled ;  we  will 
not  interfere  with  the  concurrent  findings  of  two  courts  on 
a  pure  question  of  facts  unless  we  are  satisfied  that  the  con- 
clusion reached  is  absolutely  wrong." 

Dominion  Fish  Co.  v.  Isbester,  43  Can.  S.C.R.  637. 

In  this  case  the  Chief  Justice  said: 

"I  think  I  may  say  that  it  is  the  well  settled  rule  of  this 
tribunal  that,  in  a  case  like  the  present,  when  the  question 
is  whether  or  not  the  concurrent  judgments  of  two  courts 
should  be  set  aside  on  a  question  of  fact  the  appellant  must 
put  his  finger  on  the  mistake  made  by  the  trial  judge,  and 
this  the  appellants  have  failed  to  do  in  the  present  instance. 

*  *  When  there  have  been  concurrent  findings  of  fact  by  the 
courts  below  the  question  in  appeal  is  not  what  conclusion 
their  Lordships  might  have  arrived  at  if  the  matter  had  for 
the  first  time  come  before  them,  but  whether  it  has  been 
clearly  established  that  the  judgments  of  the  courts  below 
were  clearly  wrong."  Montgomery  &  Co.  v.  Wallace-James 
1904),  A.C.  73;  Allen  v.  Quebec,  12  App.  Cas.  101. 

Laramee  v.  Ferron,  41  Can.  S.C.R.  391. 

In  this  case  the  Chief  Justice  said : 
"Under  these  circumstances  we  are  asked  to  reverse. 
:'This  is,  in  my  opinion,  one  of  the  cases  in  which  we 
should  apply  the  rule  that  has  been  laid  down  on  more  than 
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one  occasion  in  this  court,  that  we  should  not  reverse  the  con- 
current findings  of  two  courts  on  questions  of  fact  unless 
clearly  erroneous.'7 

Davies,  J.  said: 

"The  learned  judge  who  heard  the  case  and  knew  all  the 
parties  and  their  circumstances  and  relations  to  each  other 
and  to  the  testatrix,  and  who  was  the  judge  who  had  removed 
the  interdiction  found  for  the  will,  accepting  the  testimony 
of  these  notaries  and  the  other  witnesses  who  testified  to  the 
testatrix's  sanity.  A  majority  of  the  Court  of  King's  Bench 
confirmed  that  judgment  and,  notwithstanding  the  many 
suspicious  circumstances  which  surround  the  case,  I  am 
unable  ,to  reach  such  a  clear  conviction  of  the  error  of  these 
judgments  as  would  justify  me  in  reversing  them." 

Idington,  J.,  said: 

: '  The  learned  trial  judge  saw  the  witnesses  and  had  a  better 
opportunity  in  many  ways  of  forming  a  correct  judgment 
than  any  one  else,  and  he  is  satisfied  and  also  the  majority 
of  the  court  of  appeal,  and  it  seems  to  me  great  weight  must 
in  such  a  case  be  attached  to  these  circumstances. 


Whitney  v.  Joyce,  75  L.J.P.C.  89. 

In  this  case  Lord  Macnaghten  said: 

"Now  it  is  well  settled  that  when  the  question  is  whether 
concurrent  judgments  of  the  Courts  below  shall  be  reversed 
on  the  ground  that  the  judges  have  taken  an  erroneous  view 
of  the  facts,  it  is  incumbent  on  the  appellant  to  adduce  the 
clearest  proof  tliat  there  is  an  error  in  the  judgment  appealed 
from,  and,  so  to  speak,  to  put  his  finger  on  the  mistake.  That 
rule  has  often  been  laid  down,  but  never  more  distinctly 
than  in  an  appeal  from  the  very  court  from  which  the  present 
appeal  is  brought. 

"In  this  case  six  judges — five  in  the  Court  of  Appeal, 
and  the  learned  judge  who  heard  the  evidence  and  saw  the 
witnesses — have  come  to  the  conclusion  that  the  plaintiff 
Whitney  failed  to  prove  the  partnership  upon  which  his 
claim  was  based.  The  only  difference  between  the  two  courts 
is  that  in  the  one  the  opinion  was  expressed  that  Joyce  and 
Greenshields  were  to  be  believed,  and  that  Whitney  was  not 
to  be  believed,  while  the  Court  of  Appeal  has  refrained  from 
expressing  any  opinion  on  that  subject.  No  error  was 
actually  shewn  or  even  distinctly  alleged.  The  arguments 
merely  came  to  this — that  the  judges  below  must  have 
approached  the  question  from  a  wrong  point  of  view  and 
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failed  to  give  just  weight  to  a  number  of    minute    circum- 
stanees  which  have  little  or  no  bearing  on  the  vital  matter  in 

generally. 
Findings 
''Nothing,    therefore,    remains     for    the    Lordships    but  Of  jury. 

humbly  to  advise  his  Majesty  that  the  appeal  should  be  dis- 
missed.    The  appellant  will  pay  the  costs  of  the  appeal." 

':fJtt  to  If  attached  to  findings  of  jury. 

Peters  v.  Hamilton,  Gout.  Dig.  976  (1880). 

Ih  Id.  —  "Whether  or  not  a  memorandum  of  agrement, 
set  up  by  the  defendant  as  containing  the  only  contract 
between  the  parties  was  intended  ,to  settle  the  contract  in 
whole  or  in  part  is  a  question  for  the  jury.  The  onus  of 
shewing  that  it  contained  all  the  terms  of  the  contract  is 
upon  the  party  producing  it.  In  such  a  case  oral  testimony 
is  admissible  on  behalf  of  both  parties.  A  verdict  based 
upon  the  appreciation  of  the  evidence  in  such  a  case  ought 
not  to  be  interfered  with  by  an  appellate  court." 

Fraser  v.  Stephenson,  S.C.  Gas.  214,  8th  March,  1886. 

An  action  was  brought  to  recover  the  price  and  value  of 
goods  sold  by  the  plaintiff  to  the  defendant's  brother,  and 
on  the  trial  the  plaintiff  gave  evidence  of  an  agrement  with 
the  defendant  whereby  the  latter,  as  the  plaintiff  alleged, 
undertook  to  give  notes  at  four  months  to  retire  notes  at  three 
months  given  by  his  brother,  the  purchaser  of  the  goods.  The 
plaintiff  swore  that  this  agreement  was  carried  out  for  a  time, 
but  that  the  defendant  finally  refused  to  continue  it  any 
longer.  The  evidence  shewed  that  the  defendant  always  gave 
his  notes  to  his  brother  who  carried  them  to  the  plaintiff. 
The  defendant,  on  the  other  hand,  swore  that  he  never  made 
any  such  agreement,  but  only  gave  notes  to  his  brother  to  help 
him  in  his  business.  The  evidence  of  the  plaintiff  was 
entirely  uncorroborated.  A  verdict  was  found  for  the  plain- 
tiff and  the  Supreme  Court  of  New  Brunswick  refused  a  new 
trial. 

II  'Id.  Ritchie,  C.J.,  and  Taschereau,  J.,  dissenting,  that 
the  weight  of  evidence  was  not  sufficiently  in  favour  of  the 
plaintiff  to  justify  the  verdict,  and  there  must  be  a  new  trial. 

Appeal  allowed  with  costs  and  new  trial  granted. 

Mail  Printing  Co.  v.  Laflamme,  Gout.  Dig.  979  (1889). 

Damages  were  assessed  by  a  jury  at  $6,000  for  a  news- 
r  libel   and  $4,000  additional  on  a    further    libel    con- 
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tained  in  a  defamatory  plea.  Held,  on  appeal  from  the 
Court  of  Queen's  Bench  (M.L.R.  4  Q.B.  84)  that  the  dam- 
ages were  excessive;  that  they  should  be  reduced  to  a  total 
of  $6,000,  and  in  the  event  of  plaintiff's  refusal  to  accept  a 
reduced  verdict  for  that  amount  a  new  trial  should  be 
allowed. 

Phoenix  Insurance  Co.  v.  McGhee,  18  Can.  S.C.R.  61. 

Held,  per  Strong,  J. — An  appeal  court  exercises  different 
functions  in  dealing  with  a  case  tried,  by  a  judge  without  a 
jury  from  those  exercised  in  jury  cases.  In  'the  former  case 
the  Court  has  the  same  jurisdiction  over  ,the  facts  as  the 
trial  judge,  and  can  deal  with  them  as  it  chooses.  In  the 
latter  the  court  cannot  be  substituted  for  the  jury  to  whom 
the  parties  have  agreed  to  assign  the  facts  for  decision. 
Appeal  allowed,  rule  for  a  new  trial  made  absolute. 

Royal  Ins.  Co.  v.  Duffus,  18  Can  S.C.R.  711. 

On  motion  for  new  trial  on  grounds  of  excessive  dam- 
ages, etc.,  the  verdict  was  sustained.  The  Supreme  Court 
affirmed  the  decision,  Gwynne,  J.,  dissenting,  although  the 
amount  of  damages  found  was  unsatisfactory. 

York  v.  Canada  Atlantic  Rly.  Co.,  2  Can.  S.C.R.  167. 

An  order  for  a  new  trial  was  affirmed,  on  appeal,  for 
grounds,  amongst  others,  that  the  damages  were  excessive 
under  the  evidence. 

Fraser  v.  Drew,  30  Can.  S.C.R.  241. 

Held,  that  when  a  case  has  been  properly  submitted  to 
the  jury  and  their  findings  upon  the  facts  are  such  as  might 
be  the  conclusions  of  reasonable  men,  a  new  trial  will  not  be 
granted  on  the  ground  that  the  jury  misapprehended  or  mis- 
understood .the  evidence,  notwithstanding  that  the  trial  judge 
was  dissatisfied  with  the  verdict. 

Dominion  Cartridge  Co.  v.  McArthur,  31  Can.  S.C.R.  392. 

Held,  that  it  is  the  duty  of  the  appellate  court  to  set 
aside  the  verdict  of  a  jury  in  an  action  for  damages  by  an 
employee  resulting  from  an  explosion  when  there  was  no 
evidence  as  to  the  immediate  cause  of  the  explosion  notwith- 
standing that  the  findings  of  a  jury  in  favour  of  plaintiff 
have  been  affirmed  by  two  courts  below.  Reversed  in  the 
Privy  Council  (1905),  A.C.  72. 
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McKelvey  v.  Le  Roi  Mining  Co.,  32  Can.  S.C.R.  664. 

An  appellate  court  should  not  disregard  the  verdict  of 
a  jury  which  is  supported  by  evidence.  Findings 

of  jury. 
Jackson  v.  G.  T.  Ely.,  32  Can.  S.C.R.  245. 

The  Court  of  Appeal  below  being  of  opinion  that  the 
verdict  of  the  jury  was  against  the  weight  of  evidence  dis- 
missed the  action.  The  Supreme  Court  being  of  the  same 
opinion  dismissed  ,the  appeal  with  costs. 

Dunsmuir  v.  Lowenberg,  Harris  &  Co.,  34  Can.  S.C.R.  228. 

The  contest  in  this  case  was  with  respect  to  an  alleged 
collateral  parol  agreement.  A  judgment  for  the  plaintiffs  at 
the  first  trial  was  set  aside  by  the  full  Court  and  a  new  trial 
ordered.  A  judgment  at  the  second  trial  in  favour  of  plain- 
tiffs was  affirmed  by  the  full  Court,  but  on  appeal  to  the 
Supreme  Court  a  new  trial  was  ordered.  A  judgment  at  the 
third  trial  in  favour  of  plaintiff  was  affirmed  by  the  full 
Court,  but  on  an  appeal  to  the  Supreme  Court  a  new  trial 
was  again  ordered. 

Confederation  Life  v.  Borden,  34  Can.  S.C.R.  338. 

In  this  case  a  judgment  for  the  plaintiffs  (appellants) 
was  set  aside  by  the  full  Court  and  a  new  trial  ordered. 
I'pon  appeal  to  the  Supreme  Court  the  judgment  of  the  court 
of  first  instance  was  restored,  the  majority  of  the  court  being 
of  opinion  that  there  was  no  error  on  the  part  of  the  judge 
or  jury  below  ;  that  every  defence  sought  to  be  raised  Jiad  been 
tried  and  disposed  of;  that  to  allow  a  new  trial  for  the  pur- 
pose of  inquiring  whether  there  are  other  defences  would  be 
against  all  precedent. 

Held,  that  the  judgment  of  the  court  below  having  pro- 
ceeded upon  the  view  that  the  findings  of  the  jury  were 
auainst  the  weight  of  evidence,  this  was  not  an  exercise  of 
discretion  with  which  an  appellate  court  will  refuse  to 
interfere. 

Dartmouth  Ferry  Co.  v.  Marks,  34  Can.  S.C.R.  366. 

The  plaintiffs  (appellants)  having  failed  in  ,the  full  Court 

io  have  the  judgment  at  the  trial  set    aside    owing    to    the 

i-oiirt  Ix-ing  evenly  divided,  an  appeal  to  the  Supreme  Court 

allowed  and  a  new  trial  ordered  on  the  ground  that  the 

findings  of  the  jury  were  clearly  contrary  to  the  evidence. 

27 
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Metropolitan  Life  v.  Montreal  Coal  &  Towing  Co.,  35  Can.  S.C.R. 
266. 

Unless  the  evidence  so  strongly  predominates  against  the 
verdict  as  to  lead  to  the  conclusion  that  the  jury  has  either 
wilfully  disregarded  the  evidence  or  failed  to  understand 
or  appreciate  it,  a  new  trial  ought  not  to  be  granted. 

Windsor  Hotel  Co.  v.  Odell,  39  Can.  S.C.E.  336. 

Where  the  question  was  one  of  fact,  and  the  jury,  on 
evidence  properly  submitted  to  them,  accepted  the  evidence 
on  one  side  and  rejected  that  adduced  upon  the  other,  the 
Supreme  Court  of  Canada  refused  to  disturb  their  findings. 

Findings  of  Jury — Excessive  damages. 

Toronto  Rly.  Co.  v.  Mulvaney,  38  Can.  S.C.R.  327. 

The  appellants  contended  the  damages  were  excessive.  As 
to  this  the  Court  said: 

"It  was  also  objected  that  the  damages  were  excessive. 
But  although  they  are  large,  I  do  not  think  them  so  exces- 
sive as  to  warrant  us  in  setting  the  verdict  aside." 


Winnipeg  Electric  Rly  Co.  v.  Wald,  41  Can.  S.C.R.  431. 

For  injuries  to  a  child  under  six  years  of  age  the  jury 
awarded  $8,000.  The  Chief  Justice,  (dissenting),  said:  "I 
am,  however,  of  opinion  that  the  damages  are  grossly  exces- 
sive, and  on  that  ground  I  would  grant  a  new  trial. ' ' 

Davies,  J.,  said: 

"I  am  by  no  means,  however,  satisfied  on  the  question 
of  the  damages  awarded  by  the  jury.  In  my  opinion,  con- 
sidering the  age,  position  in  life  and  prospects  of  the  injured 
child,  the  damages  were  grossly  excessive.  As,  however,  the 
Court  of  Appeal  did  not  think  a  new  trial  should  be  granted 
on  this  ground  and  a  majority  of  this  court  concurs  in  the 
same  opinion,  I  will  not  formally  dissent. ' '  The.  appeal  was 
dismissed. 

British     Columbia     Electric     Rly.     Co.    v.    Wilkinson,     45    Can. 
S.C.R.  263. 

The  jury  awarded  the  widow  of  a  mechanic  employed  by 
the  defendants,  the  sum  of  $25,000  for  herself  and  infant 
child.  The  appellants  faintly  contended  that  the  amount 
was  excessive,  but  the  Court  referred  to  the  case  of  Winnipeg 
Electric  Rly.  Co.  v.  Wald,  as  disposing  of  this  argument. 
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Arranmore  v.  Rudolph,  38  Can.  S.C.R.  176. 

The  Supreme  Court  will  not  set  aside  the  finding  of  a  Arbitrators, 
nautical   assessor  on  questions   of  navigation   adopted  by  the  etc- 
local  judge,  unless  the  appellant  can  point  out  his  mistake 
and  shew  conclusively  that  /the  judgment  is  entirely  errone- 
ous.   The  Picton  (4  Can.  S.C.R.  648)  followed. 

W<  it/ht  to  be  attached  to  findings  of  arbitrators  and  valuators. 

The  Queen  v  Murphy,  Gout.  Dig.  96  (1886). 

On  3rd  February,  1882,  the  Minister  of  Railways  and 
Canals  requiring  part  of  a  lot  for  construction  of  the  I.  C. 
Rly.  deposited  in  accordance  with  the  Government  Railway 
Act,  1881,  a  plan  of  the  land,  and  gave  notice  under  section 
15  tendering  compensation.  Respondents  refused  the  sum 
tendered,  and  the  question  of  compensation  was  submitted 
by  the  Minister  under  the  Act  to  the  official  arbitrators  who, 
after  hearing  evidence  of  the  claimants  and  the  Crown, 
awarded  the  amount  tendered  and  refused  as  full  compen- 
sation for  the  land  expropriated  and  all  damages,  and 
imposed  the  costs  of  arbitration  upon  .the  claimants.  An 
appeal  to  the  Exchequer  Court  was  heard  by  Fournier,  J., 
one  witness  on  either  side  being  examined,  the  award  of  the 
arbitrators  was  set  aside.  On  further  appeal  to  the  Supreme 
Court,  respondents  gave  notice  of  intention  upon  the  hearing 
to  contend  that  the  decision  should  be  varied  and  respondent 
allowed  a  larger  sum  as  compensation  and  damages.  The 
question  was  entirely  one  of  fact,  and  it  was  held,  that  the 
judgment  of  the  court  below  should  be  affirmed  and  the 
appeal  dismissed  with  costs. 

Grand  Trunk  Rly.  Co.  of  Canada  v.  Coupal,  28  Can.  S.C.R.  531. 

On  an  arbitration  in  a  matter  of  the  expropriation  of 
land  under  the  provisions  of  the  Railway  Act,  the  majority 
of  the  arbitrators  appeared  to  have  made  their  computation 
of  the  amount  of  the  indemnity  awarded  to  the  owner  of 
the  land  by  taking  an  average  of  the  different  estimates  made 
on  behalf  of  both  parties  according  to  the  evidence  before 

tin-It). 

Held,  reversing  the  decision  of  the  Court  of  Quen's 
h,  and  restoring  the  judgment  of  the  Superior  Court 
chereau  and  Girouard,  JJ.,  dissenting),  that  the  award 
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was  properly  set  aside  on  the  appeal  to  the  Superior  Court, 
as  the  arbitrators  appeared  to  have  proceeded  upon  a  wrong 
principle  in  the  estimation  of  the  indemnity  thereby  awarded. 

Allan  v.  City  of  Montreal,  23  Can.  S.C.R.  390. 
Lemoine  v.  City  of  Montreal,  23  Can.  S.C.R.  390. 

Held,  in  a  matter  of  expropriation  such  as  this  the 
decision  of  arbitrators,  men  of  more  than  ordinary  business 
experience  upon  a  question  of  value,  should  not  be  inter- 
fered with. 

The  King  v.  Likely,  32  Can.  S.C.R.  47. 

The  Crown  expropriated  land  of  L.  and  had  it  appraised 
by  valuators  who  assessed  it  at  $11,400,  which  sum  was 
tendered  to  L.  who  refused  it  and  brought  suit  by  petition 
of  right  for  a  larger  sum  as  compensation.  The  Exchequer 
Court  awarded  him  $17,000.  On  appeal  by  the  Crown, 
Held,  reversing  the  judgment  appealed  from,  Girouard,  J., 
dissenting,  that  the  evidence  given  on  the  trial  of  the  peti- 
tion shewed  that  the  sum  assessed  by  the  valuators  was  a  very 
generous  compensation  to  L.  for  the  loss  of  his  land  and  the 
increase  by  the  judgment  appealed  from  was  not  justified. 
The  Court,  while  considering  that  a  less  sum  than  that  fixed 
by  the  valuators  should  not  be  given  in  this  case  expressly 
stated  that  the  same  course  would  not  necessarily  be  followed 
in  future  cases  of  the  kind. 

Jury  findings — generally. 

Sewell  v.  B.C.  Towing  Co.  and  the  Moodyville  Sawmill  Cov  9  Can. 
S.C.R.  527. 

In  a  case  where  a  towing  company  made  a  contract  and 
afterwards  engaged  the  assistance  of  another  transportation 
company  in  carrying  out  the  contract,  the  ship  in  tow  was 
damaged  .through  careless  and  improper  navigation  by  the 
tugs  of  both  companies  employed  about  the  work.  Held, 
reversing  the  judgment  appealed  from  that  an  action  in 
which  both  companies  were  joined  as  defendants  was  main- 
tainable in  that  form  under  the  B.C.  Judicature  Act,  that 
the  case  coming  before  the  court  below  on  motion  for  judg- 
ment under  the  order  which  governs  the  practice  in  such 
cases,  and  which  is  identical,  with  the  English  Order  40,  Rule 
10,  of  the  Orders  of  1875,  the  court  could  give  judgment 
finally  determining  all  matters  in  dispute,  although  the  jury 
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may  not  have  found  on  them  all,  but  does  not  enable  the  Juns- 
court  to  dispose  of  a  case  contrary  to  the  finding  of  the  jury, 
In  case  the  court  considers  particular  findings  to  be  against  jury 
evidence,  all  that  can  be  done  is  to  order  a  new  trial,  either  findings. 
generally  or  partially  under  the  powers  conferred  by  the  rule 
similar  to  the  English  Order  39,    Rule    40;    and    that    the 
Supreme  Court  of  Canada  giving    the    judgment    ,that    the 
court  below  ought  to  have  given,  was  in  this  case  in  a  position 
to  give  judgment  upon  the  evidence  at  large,   there  being 
no  findings  by  the  jury  interposing  any    obstacle    to    their 
doing  so,  and  therefore  a  judgment  should  be  entered  against 
both  defendants  for  damages  and  costs.     (See  the  Thrasher 
Case,  1  B.C.  Rep.,  p.  1.  153.) 

Nixon  v  The  Queen  Ins.  Co.,  23  Can.  S.C.R.  26. 

The  jury  not  having  answered  two  questions  submitted 
to  them  which  the  Court  held  could  not  truthfully  have  been 
answered  in  any  other  way  than  favourably  ,to  the  defen- 
dants, the  judgment  of  the  court  below  was  affirmed  which 
allowed  an  appeal  from  the  judgment  at  the  trial  upon  the 
findings  of  the  jury  and  instead  of  directing  a  new  trial  had 
dismissed  the  plaintiff's  action  with  costs. 

St.  Stephens  Bank  v.  Bonness,  24  Can.  S.C.R.  710. 

This  was  an  action  tried  with  a  jury.  The  jury  disagreed 
upon  all  the  questions  submitted  to  them  but  upon  the  second 
divided  six  yeas  and  one  nay,  which,  under  the  practice  in 
Nova  Scotia  was  sufficient  tto  warrant  a  judgment  being 
entered.  The  trial  judge  was  of  opinion  the  verdict  could 
not  be  sustained  and  directed  judgment  to  be  entered  for 
defendant.  On  motion  to  the  full  Court  for  a  new  trial,  the 
court  was  equally  divided  and  the  verdict  stood ;  upon  appeal 
to  the  Supreme  Court  a  new  trial  was  ordered. 

Cowans  v.  Marshall,  28  Can.  S.C.R.  161. 

In  an  action  to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  negligence,  the  plaintiff  must  allege  and 
make  affirmative  proof  of  facts  sufficient  to  shew  the  breach  of 
a  duty  owed  him  by  defendant  and  that  the  injuries  thereby 
were  occasioned;  and  when  the  jury  failed  to  find  defendant 
guilty  of  the  particular  act  of  negligence  charged  in  the 
declaration  as  constituting  the  cause  of  the  injuries,  a  verdict 
for  the  plaintiff  cannot  be  sustained  and  a  new  trial  should 
be  granted. 
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Moore  v.  Woodstock  Woollen  Mills  Co.,  29  Can.  S.C.R.  627. 

In  this  case  the  evidence  as  to  user  of  a  highway  was 
conflicting  and  the  jury  found  that  there  had  been  no  public 
user  of  the  way  in  question.  The  trial  judge  disregarded 
this  finding  and  held  that  dedication  was  established  by  a 
deed  of  lease  filed  in  evidence,  and  this  decision  was  affirmed 
by  the  full  Court.  On  appeal  to  the  Supreme  Court  it  was 
held  that  the  company  having  entirely  failed  to  get  a  finding 
from  the  jury  in  its  favour  upon  the  point  of  user  had  there- 
fore failed  in  making  out  the  case  it  set  out  to  make,  and  that 
,the  judgment  below  should  be  reversed,  and  as  all  the  facts 
were  fully  gone  into  it  would  best  meet  the  justice  of  the 
case  to  direct  that  judgment  should  be  entered  for  the  defen- 
dants. 


Rowan  v.  Toronto  Ely.  Co.,  29  Can.  S.C.R.  717. 

In  an  action  for  damages  the  Supreme  Court  reversed  the 
judgment  of  the  Court  of  Appeal  in  the  construction  it  placed 
upon  the  findings  of  the  jury,  and  as  there  was  no  evidence 
of  negligence  on  the  plaintiff's  part,  the  Court  held  that,  as 
it  had  before  it  all  the  material  necessary  for  finally  deter- 
mining the  questions  in  dispute,  a  new  trial  was  not  neces- 
sary, and  the  appeal  was  allowed  and  judgment  for  the 
respondents  vacated  and  judgment  directed  to  be  entered  for 
the  appellant. 


Randall  v.  Ahearn  &  Soper,  34  Can.  S.C.R.  698. 

A  jury  having  answered  two  questions  submitted  to  them 
and  neglected  to  answer  the  third,  the  trial  judge  treated 
this  as  a  disagreement  and  discharged  the  jury.  Both  parties 
appealed  to  the  Divisional  Court  where  it  was  held  that  the 
trial  judge  was  right  and  judgment  could  not  be  entered 
for  either  party.  The  Court  of  Appeal  gave  judgment  for 
defendant  and  dismissed  the  action,  stating  in  its  reasons 
that  A.  was  barred  upon  certain  admissions  of  counsel  dur- 
ing his  argument  before  that  court.  On  appeal  to  the 
Supreme  Court  counsel  for  appellant  took  exception  to  the 
statement  as  to  his  admissions  contained  in  the  judgment 
of  the  Court  of  Appeal,  and  the  Supreme  Court  being  of 
opinion  that  the  court  below  had  misconceived  the  admissions 
allowed  the  appeal  and  ordered  a  new  trial. 
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Misdirection  or  non-direction. 

prudence 

Providence  Washington  Ins.  Co.  v.  Gerow,  14  Can.  S.C.R.  731.        generally. 

„  ,T  ,    Misdirection 

A  marine  policy  insured  a  ship  for  a  voyage  from  Mel-  or  non. 
bourne  to  Valparaiso  for  orders,  thence  to  a  loading  port  direction. 
on  the  western  coast  of  South  America,  and  thence  to  a  port 
of  discharge  in  the  United  Kingdom.  The  ship  went  from 
Valparaiso  to  Lobos,  an  island  from  twenty-five  to  forty 
miles  off  the  coast  of  South  America  and  was  afterwards 
lost.  In  an  action  on  the  policy,  Held,  that  whether  or  not 
Lobos  was  a  loading  port  on  the  western  coast  of  South 
America  within  the  policy  was  a  question  for  the  jury,  and  it 
not  having  been  submitted  to  them  a  new  trial  was  ordetred 
for  misdirection. 

After  judgment  application  was  made  to  vary  or  reverse 
the  judgment  on  affidavits  shewing  that  the  question  was 
submitted  and  answered. 

Held,  that  the  application  was  too  late,  as  the  Court  had 
to  determine  the  appeal  case  transmitted,  and  the  respondent 
had  allowed  the  appeal  to  be  argued  and  judgment  rendered 
without  taking  any  steps  to  have  the  case  amended. 

Hardman  v.  Putnam,  S.C.  Cas.  112. 

In  an  action  for  winding-up  a  partnership  in  the  gold 
mining  business  the  defence  pleaded  was  that  there  never 
was  a  partnership  formed  between  the  plaintiff  and  the 
defendants,  or,  if  there  was,  that  it  had  been  put  an  end  to 
by  a  verbal  argreement  between  the  parties.  The  case  was 
tried  by  a  jury  and  the  result  depended  on  the  credit  to  be 
attached  to  the  respective  witnesses  on  each  side  who  gave 
evidence  as  to  the  agreement  that  had  been  entered  into. 
No  issue  of  fraud  was  raised  by  the  defendants,  but  the 
trial  judge,  in  charging  the  jury,  made  strong  observations 
in  respect  to  fraudulent  concealment  of  facts  from  the  plain- 
tiff and  submitted  questions  to  the  jury  calling  for  findings 
in  relation  to  such  fraud.  The  plaintiff  having  obtained  a 
verdict  which  was  sustained  by  the  Supreme  Court  of  Nova 
Scotia. 

Held,  reversing  the  judgment  of  the  court  below,  Gwynne, 
J.,  dissenting,  that  there  should  be  a  new  trial. 

Per  Ritchie,  C.J. — The  Supreme  Court,  as  an  appellate 
court  for  the  Dominion,  should  not  approve  of  such  strong 
observations  being  made  by  a  judge  as  were  made  in  this 
case,  in  effect  charging  upon  the  defendants  fraud  not  set 
out  in  the  pleadings  and  not  legitimately  in  issue  in  the 
cause. 
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Juris-  Griffiths  v.  Boscowitz,  S.C.  Gas.  245. 

generally.  W.,  a  trader,  being  in  financial  difficulties  assigned  all 

Misdirection  his  property  to  B.,  who  undertook    to    arrange    with    W.  's 

or  non-         creditors.     W.   subsequently  assigned  his  property  in  trust 

direction.       £or  ^e  benef[t  of  his  creditors  arid  the  assignee  and  some  of 

the  creditors  brought  an  action  to  have  the  transfer  to  B. 

set  aside.     On  the  trial,  after  the  evidence  on  both  sides  was 

concluded,    plaintiff's   counsel    asked   the   judge  to    instruct 

the  jury  as  to  what  constituted  fraud  under  the  Statute  of 

Elizabeth,  and  he  also  urged  that    an    account    should    be 

taken  of  the  dealing  between  W.  and  B.     The  judge  refused 

to  define  fraud  to  the  jury  as  requested  and  the  jury  stated 

that  they  were  unable  to  deal  with  the  accounts.     Judgment 

having  been  given  for  the  defendants  and  affirmed  by  the 

full  Court, 

Held,  that  the  refusal  of  the  judge  to  charge  the  jury  as 
requested  amounted  to  misdirection,  and  there  should  be  a 
new  trial ;  that  the  case  could  not  be  properly  decided  with- 
out taking  the  accounts ;  and  that  it  could  be  more  properly 
dealt  with  as  an  equity  case. 

Cowans  v.  Marshall,  28  Can.  S.C.R.  161. 

The  judgment  appealed  from  (Q.R.  6  Q.B.  534)  affirmed 
the  decision  of  the  Court  of  Review  at  Montreal  (Q.R.  10 
S.C.  316),  and  a  new  trial  was  sought  by  defendants  inter 
alia  upon  the  ground  that  the  judge  charged  the  jury  in  such 
terms  as  to  lead  them  away  from  a  proper  appreciation  of 
the  special  issues  of  fact  and  to  divert  their  attention  only 
to  the  general  question  of  negligence.  In  allowing  the 
appeal  the  Supreme  Court  observed  that  the  appellant's  con- 
tention was  well  founded. 

Green  v.  Miller,  31  Can.  S.C.R.  177. 

A  plaintiff  is  entitled  to  an  explicit  direction  stating  the 
law  on  points  directly  affecting  issues  of  which  the  burden 
of  proof  is  upon  him.  A  judge's  charge  in  a  suit  for  libel 
is  not  open  to  objection  for  want  of  an  explicit  reference  to 
pre-exisiting  unfriendliness  between  the  parties  as  a  proof 
of  malice  where  the  only  evidence  of  unfriendliness  consisted 
of  hard  things  said  of  the  defendant  by  the  plaintiff.  Judg- 
ment appealed  from  (32  N.S.  Rep.  129)  affirmed. 

Spencer  v.  Alaska  Packer's  Ass.,  35  Can.  S.C.R.  362. 

Held,  that  upon  a  trial  by  jury  the  judge  in  directing 
the  jury  as  to  the  law  is  bound  to  call  their  attention  to  the 
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manner  in  which  the  law  should  be  applied  by  them  accord- 

ing  to  their  findings  as  to  the  facts.     Where   the  form  of 

the  charge  was  defective  in  this  respect,  and  left  the  jury  Misdrection 

in  a  confused  state  of  mind    as    to    the    questions  in  issue,  Or  non- 

a  new  trial  was  ordered.  direction. 

Mader  v.  Halifax  Electric  Tramway  Co.,  37  Can.  S.C.R.  94. 

Where  on  the  trial  of  an  action  based  on  negligence  ques- 
tions are  submitted  to  the  jury  they  should  be  asked  speci- 
fically to  find  what  was  the  negligence  of  the  defendants 
which  cause  the  injury;  general  findings  of  negligence  will 
not  support  a  verdict  unless  the  same  is  shewn  to  be  the 
direct  cause  of  the  injury. 

Red  Mountain  Rly.  Co.  v.  Blue,  39  Can.  S.C.R.  390.     C.R.  [19091, 
A.C.  210. 

It  was  held  that  in  consequence  of  the  want  of  more 
explicit  directions  to  the  jury  on  the  question  of  law,  and 
the  misdirection  as  to  the  issue,  the  defendants  were  entitled 
to  a  new  trial. 

Joce  v.  Metallic  Roofing   Company  of   Canada,  Limited,    (1908), 
A.C.  514,  C.R.  [1909],  A.C.  1. 

In  an  action  against  the  appellants  alleging  that  they  had 
conspired  to  injure  the  plaintiffs  in  the  conduct  of  their  busi- 
ness, and  that  in  pursance  of  the  conspiracy  the  union  whom 
they  represented  caused  the  plaintiffs'  men  to  go  out  on 
strike,  the  judge  in  effect  directed  the  jury  that  if  the  reso- 
lutions of  the  union  calling  out  the  plaintiffs'  men  were  the 
cause  of  the  strike  they  were  an  actionable  wrong,  without 
regard  to  the  motive  and  without  regard  to  the  conspiracy 
alleged. 

It  was  held  that  this  direction  could  not  be  supported 
and  that  there  must  be  a  new  trial. 

Wood  v.  Rockwell,  38  Can.  S.C.R.  165. 

On  trial  of  an  action  against  a  surety,  the  defence  was 
that  he  had  been  discharged  by  the  plaintiff's  dealings  with 
his  principal.  The  trial  judge  directed  the  jury  that  the 
facts  proved  in  no  way  operated  to  discharge  him;  and  that 
while,  if  they  could  find  any  evidence  to  satisfy  them  that 
he  was  relieved  from  liability  they  could  find  for  defendant 
he  knew  of  no  such  evidence  and  it  was  not  to  be  found  in 
the  case. 
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It  was  held  that  the  disputed  facts  were  practically  with- 
general^  &*awn  from  the  jury,  and  as  there  was  evidence  proper  to 
Misdirection  be  submitted  and  on  which  they  might  reasonably  find  for 
or  non-  defendant,  there  should  be  a  new  trial. 

direction. 

Bartlett  v.  Nova  Scotia  Steel  Co.,  38  Can.  S.C.R.  336. 

Where  it  appeared  that  in  directing  the  jury,  at  the  trial, 
the  judge  attached  undue  importance  to  the  effect  o|  a  plan 
of  survey  referred  tot  in  a  junior  grant  as  against  a  much 
older  plan  upon  which  the  original  grants  of  the  lands  in 
dispute  depended  and  that  the  findings  were  not  based 
upon  evidence  sufficient  in  law  to  shift  the  onus  of  proof 
from  the  plaintiff  and  were,  likewise,  insufficient  for  the 
taking  of  accounts  in  respect  to  trespass  and  conversion 
of  minerals  complained  of. 

It  was  held,  affirming  the  order  for  a  new  trial  made  by 
the  judgment  appealed  from  (1  East  L.R.  293),  that  in  the 
absence  of  evidence  of  error  therein,  the  older  grants  and 
plan  must  govern  the  rights  of  the  parties. 

Lamothe  v.  North  American  Life  Ass.  Co.,  39  Can.  S.C.R.  323. 

It  was  argued,  on  behalf  of  the  appellant,  that  the  trial 
judge  had  erred  in  his  charge  to  the  jury  on  questions  as  to 
the  wagering  character  of  the  policy  and  as  to  certain  repre- 
sentations made  by  the  assured  being  materially  incorrect 
and  wilful  mistatements.  The  appellant  asked  for  judg- 
ments in  his  favour  in  both  cases  or  for  a  new  trial.  The 
Chief  Justice  said : 

"This  appeal  is  dismissed  with  costs,  and  the  application 
for  a  new  trial  is  refused,  on  the  ground  that  there  was  no 
misdirection  by  the  judge  which  occasioned  substantial  pre- 
judice to  the  appellant;  and,  in  view  of  the  whole  evidence, 
the  jury  could,  in  our  opinionr  reasonably  find  the  verdict 
complained  of." 

Canadian  Pacific  Rly.  Co.  v.  Hansen,  40  Can.  S.C.R.  194.     C.R. 
[1907],  A.C.  523. 

Where,  on  a  specific  objection  to  his  charge,  the  trial 
judge  recalled  the  jury  and  directed  them  as  requested,  the 
contention  that  the  directions  thus  given  were  erroneous 
should  not  be  entertained  on  appeal. 

Winnipeg  Electric  Rly.  Co.  v.  Wald,  41  Can.  S.C.R.  431. 

An  order  for  a  new  trial  should  not  be  granted  merely 
on  account  of  error  in  the  form  of  the  questions  submitted 
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to  the  jury  where  no  prejudice  has  been  suffered  in  conse-Juris- 
quence  of  the  manner  in  which  the  issues  were  presented  P™6 
by  the  charge  of  the  judge  at  the  trial  and  the  jury  passed  fi 
upon  the  questions  of  substance.  or  non- 

The    judgment   appealed   from    (18    Man.    R.    134)    was  direction. 
affirmed,  the  Chief  Justice  dissenting,  and  Davies,  J.,  hesi- 
,  as  to  the  quantum  of  the  damages  awarded. 


Brownell  v.  Brownell,  42  Can.  S.C.R.  368. 

The  judge  presiding  at  the  trial  of  a  cause  has  a  neces- 
sary discertion  for  the  protection  of  witnesses  under  cross- 
examination  and,  where  it  does  not  appear  that  he  has 
exercised  that  discretion  improperly,  his  order  ought  not  to 
be  interfered  with  on  an  appeal.  Hence,  an  appellate  court 
is  not  justified  in  ordering  a  new  trial  on  the  ground  that 
counsel  has  been  unduly  restricted  in  cross-examination  by 
a  question  being  disallowed  which  did  not  at  the  time  it  was 
put  to  the  witness  have  relevancy  to  the  issues. 

Idington,  J.,  dissented  on  the  ground  that,  under  the 
circumstances  of  the  case,  counsel  was  entitled  to  have  the 
question  answered. 

Barthe  v.  Huard,  42  Can.  S.C.R.  406. 

H.,  to  qualify  as  candidate  in  a  municipal  election  pro- 
cured from  a  friend  a  deed  of  land  giving  him  a  contre* 
leitre  under  which  he  collected  the  revenues.  Having  sworn 
that  he  was  owner  of  real  estate  to  the  value  of  $2,000  (that 
described  in  the  deed)  B.,  in  his  newspaper  accused  him  of 
perjury  and  he  took  action  against  B.  for  libel.  On  the  trial 
the  deed  to  H.  was  produced,  and  the  existence  of  the  contre- 
Idl  re  proved,  but  the  notary  having  the  custody  of  both 
documents  refused  to  produce  the  latter,  claiming  privilege 
on  the  ground  that  it  was  a  confidential  document.  The  trial 
judge  maintained  this  claim,  but  oral  evidence  was  admitted 
proving  to  some  extent  what  the  contre-lettre  contained.  A 
verdict  having  been  given  in  favour  of  H.,  it  w*as  held  that 
the  trial  judge  erred  in  ruling  that  the  notary  was  not 
obliged  to  produce  the  contre-lcttre,  as  it  was  impossible 
without  its  production  to  determine  what,  if  any,  limitations 
it  placed  upon  the  deed,  and  there  should  be  a  new  trial. 

B.  in  his  newspaper  article  also  accused  H.  of  having 
been  drunk  during  the  election,  and  the  judge,  in  charging 
the  jury,  said,  "You  should  consider  the  case  as  if  the  charge 
of  drunkenness  had  been  made  against  yourselves,  your 
brother  c/r  your  friend." 
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Juris-  It  was  held  that  this  was  calculated  to  mislead  the  jury 

prudence        an(j  was  aiso  a  reason  for  granting  a  new  trial. 
MSSreetion         ^   objections   to   one    or   more   portions   of   the   judge's 
or  mm-         charge  is  not  presented  until  after  the  jury  have  rendered 
direction.       their  verdict,  the  losing  party  cannot  demand  a  new  trial  as 
of  right,  but  in  such  case  an  appellant  court,  to  prevent  a 
miscarriage  of  justice,  may  order  a  new  trial  as  a  matter  of 
discretion. 

British  Columbia  Sugar  Refining  Co.  v.  Granick,  44  Can.  S.C.R. 

105. 

In  an  action  in  the  Supreme  Court  of  British  Columbia 
claimang  damages  under  the  Employers'  Liability  Act  and, 
alternatively,  under  the  "Workmen's  Compensation  Act,  the 
plaintiff,  at  the  trial,  abandoned  the  claim  under  the  former 
Act  and,  thereupon,  the  judge  dealt  with  the  case  as  a 
claim  under  the  Workmen's  Compensation  Act,  found  that 
the  plaintiff's  deceased  husband  came  to  his  death  solely 
in  consequence  of  his  own  "  wilful  and  serious  misconduct," 
and,  therefore,  under  ss.  2  (c)  of  s.  2  of  the  Art,  held  that 
she  was  precluded  from  obtaining  compensation  in  conse- 
quence of  his  death. 

It  was  held  per  Davies,  Duff  and  Anglin,  J.J.,  that  the 
right  of  appeal  from  a  decision  in  the  course  of  proceedings 
to  which  article  4  of  the  second  schedule  of  the  Workmen's 
Compensation  Act  applies  is  available  only  for  questioning 
the  determination  of  the  Court  or  judge  upon  some  question 
of  law.  Decisions  upon  questions  of  fact  in  adjudicating 
upon  a  claim  brought  before  the  Supreme  Court  under  ss.  4 
of  s.  2  of  that  Act  are  not  subject  to  appeal.  Whether  or 
not  there  is  any  reasonable  evidence  to  support  a  finding  of 
wilful  and  serious  misccxnduct  is  an  appealable  question. 

In  the  circumstances  of  the  case  the  court  held,  Davies 
and  Anglin,  JJ.,  dissenting,  that  there  was  not  reasonable 
evidence  to  support  the  finding  of  Avilful  and  serious  mis- 
conduct. 

The  appeal  from  the  judgment  of  the  Court  of  Appeal 
for  British  Columbia  (15  B.C.  Rep.  198)  was  dismissed 
Davies  and  Anglin,  JJ.,  dissenting. 

Toronto  Ely.  Co.  v.  Mulvaney,  38  Can.  S.C.R.  327. 

Maclennan,  J.,  said  in  this  case: 

"In  his  address  to  the  jury  the  learned  Chief  Justice 
told  them  that  this  part  of  the  claim  amounting  to  $193  was 
part  of  the  damages,  and  belonged  to  the  father  and  added  : 
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*  Then  whatever  sum  you  like  to  add  to  that  for  him  will  be  Juris- 
what  you  would  give  the  father.'     I  think  we  ought  to  agree  prudence 
with  defendants'  counsel  that  this  sum  of  $193  must  have^j)®™  y> 
been  included  by  the  jury  in  the  $500  allowed  by  them  asjudge  has 
the  father's   damages.     That   this  was  improper,    and  that  heard 
the  charge  of  the  learned  judge  wras  wrong  is  now  not  dis-  witnesses. 
puted  inasmuch  as  the  decision  followed  by  the  learned  judge 
at  the  trial  has  since  been  reversed  by  the  Court  of  Appeal 
(75  L.J.,  K.B.  907;  22  Times  L.R.  691;  (1906)  2  KB.  648), 
and  it  has  been  decided  that  such  expenses  cannot  be  re- 
covered on  such  an  action. 

If  the  point  had  been  taken  in  the  Court  of  Appeal, 
doubtless  effect  would  have  been  given  to  it  either  by  direct- 
ing a  new  trial,  or  by  deducting  the  sum  of  $193  from  the 
sum  allowed  by  the  jury  to  the  father.  The  objection  not 
having  been  taken  in  the  Court  of  Appeal,  I  think  we  cannot 
give  effect  to  it. 

"The  appeal  should  be  dismissed  with  costs." 

Nevill  v.  Fine  Art  &  General  Ins.  Co.   (1897)    A.C.  68. 

In  this  case  Lord  Halsbury,  L.C.,  said: 

''That  would,  but  for  wrhat  I  am  about  to  say,  give  the 
appellant  only  a  right  To  ask  for  a  new  trial,  which,  though 
he  has  not  asked  for  it,  it  is  no  doubt  within  your  Lordships' 
competence  to  give  him;  but  what  puts  him  out  of  court  in 
that  respect  is  this,  that  where  you  are  complaining  of  non- 
direction  of  the  judge  or  that  he  did  not  leave  a  question  to 
the  jury,  if  you  had  an  opportunity  of  asking  him  to  do  it 
and  you  abstained  from  asking  for  it,  no  court  would  ever 
have  granted  you  a  new  trial;  for  the  obvious  reason  that 
if  you  thought  you  had  got  enough  you  were  not  allowed  to 
stand  aside  and  let  all  the  expense  be  incurred  and  a  new 
trial  ordered  simply  because  of  your  own  neglect." 

Wliere  the  trial  judge  has  seen  and  heard  the  witnesses. 
The  Picton,  4  Can.  S.C.R.  648. 

H<1<1,  where  a  disputed  fact  involving  nautical  questions, 
is  raised  by  an  appeal  from  the  judgment  of  the  Maritime 
Court  of  Ontario,  as  in  the  case  of  a  collision,  the  Supreme 
Court  will  not  reverse  the  decree  of  the  judge  of  the  court 
below,  merely  upon  a  balance  of  testimony. 

Bellechasse  Election  Case,  5  Can.  S.C.R.  91. 

Where  an  appeal  is  limited  to  a  question  of  the  juris- 
diction of  the  court  appealed  from,  the  Supreme  Court  of 
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Juris- 
prudence 
generally. 
Where 
judge  has 
heard 
witnesses. 


Canada  cannot  decide  upon  the  merits  of  the  case,  and 
where,  in  such  a  case,  further  adjudication  is  ordered,  a 
second  judgment  therein  deciding  upon  the  merits  is  appeal- 
able under  the  Supreme  Court  Act.  On  appeal  the  findings 
o>f  fact  by  the  trial  judge  ought  not  to  be  reversed  unless 
his  conclusions  appear,  beyond  a  doubt,  to  be  erroneous. 

Ryan  v.  Ryan,  5  Can.  S.C.R.  387,  406. 

Where  there  was  evidence  which,  in1  the  opinion  of  the 
Supreme  Court  of  Canada,  established  the  creation  of  a  new 
tnenancy  at  will  within  ten  years,  the  Court  reversed  the 
holding  of  the  Court  of  Appeal  for  Ontario,  which  had 
reversed  the  findings  of  fact  by  the  trial  judge.  Per 
Gwynne,  J. — A  court  of  appeal  should  not  reverse  the  finding 
upon  matters  of  fact  of  the  judge  who  tried  the  cause  and 
liafd  the  opportunity  of  observing  the  demeanour  of  the  wit- 
nesses unless  the  evidence  be  of  such  a  character  as  to  convey 
to  the  mind  of  the  judges  sitting  on  the  appellate  tribunal 
the  irresistible  conviction  that  the  findings  are  erroneous. 

Gingras  v.  Desilets,  Cout.  Dig.  95  (1881). 

In  allowing  the  appeal  with  costs,  Levi  v.  Reed,  6  Can. 
S.C.R.  482,  was  approved  and  the  Supreme  Court  Held, 
Taschereau,  J.,  dissenting,  that  in  view  of  very  serious 
injuries  sustained  by  the  plaintiff  and  of  the  misconduct 
of  the  defendant  in  abusing  his  position  of  a  justice  c/f  the 
peace,  $3,000  awarded  by  the  trial  judge  was  not  so  clearly 
excessive  as  to  justify  a  reversal  of  his  judgment.  Tas- 
chereau, J.,  while  holding  that  the  amount  to  which  the 
Court  of  Queen's  Bench  had  reduced  the  damages  ($600) 
was  not  sufficient,  considered  that,  taking  into  consideration 
the  position  of  the  plaintiff  and  the  nature  of  the  injuries, 
$3,000  was  excessive.  Fournier,  J.,  considered  that  the 
abuse  of  the  defendant  of  his  position  of  justice  of  the  peace 
was  an  important  element  to  be  taken  into  consideration  in 
fixing  the  mount  of  damages.  Per  Gwynne,  J. — The  sound 
rule  to  adopt  is  that  in  mere  matters  of  fact,  or  in  the  esti- 
mation of  damages  not  susceptible  of  precise  calculation 
or  not  ascertainable  by  the  application  of  any  rule  pre- 
scribing a  measure  of  damages,  the  appeal  court  should 
sustain  the  judgment  of  the  trial  judge  unless  satisfied  that 
his  conclusions  are  clearly  erroneous. 

Montcalm  Election  Case,  Magnan  v.  Dugas,  9  Can.  S.C.R.  93. 

Held,  that  the  Supreme  Court  on  appeal  will  not  reverse 
on  mere  matters  of  fact  the  judgment  of  the  judge  who 
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tries  an  election  petition,  unless  the  matter  of  the  evidence 
is  of  such  a  nature  as  to  convey  an  irresistible  conviction  pnidenc® 
that  the  judgment  is  not  only  wrong,  but  is  erronequs,  andfyj)^  •' 
that  the  evidence  in  support  of  the  charge  of  bribing  Mireau,  judge  has 
as  well  as  of  the  other  charges  of  bribery  and  treating,  was  heard 
not  such  as  would  justify  an  appellate  court  in  drawing  the  witnesses- 
inference  that  the     respondent     intended     toi     corrupt  the 
voters. 

Guilford  v.  Anglo-French  SS.  Company,  9  Can.  S.O.R.  303. 

This  action  was  brought  by  G.  against  A.  F.  S.  S.  Co*  to 
recover  damages  for  an  alleged  breach  of  contract.  The 
plaintiff  was  master  of  the  SS.  "George  Shattuck,"  trading 
between  Halifax  and  St.  Pierre  and  other  ports  in  the 
Dominion.  She  was  owned  by  the  defendant  company,  the 
plaintiff  being  one  of  the  largest  shareholders  of  the  com- 
pany. Plaintiff's  contract,  was  that  he  was  to  supply  the 
ship  with  men  and  provisions  for  the  passengers  and  crew, 
and  sail  her  as  commander  for  $900  a  month,  afterwards 
increased  to  $950.  The  ship  had  been  originally  accustomed 
to  remain  at  St.  Pierre  forty-eight  hours,  but  the  time  was 
afterwards  lengthened  to  sixty  hours  by  the  company,  yet 
the  plaintiff  insisted  on  remaining  only  forty-eight  hours, 
against  the  express  directiQns  of  the  company's  agents  at 
St.  Pierre,  and  was  otherwise  disobedient  to  the  agents,  in 
consequence  of  which  he  was,  on  the  22nd  May,  without 
prior  notice,  dismissed  from  the  service  of  the  company. 
The  case  was  tried  before  Sir  William  Young,  C.J.,  without 
a  jury,  who,  considering  that  the  plaintiff  was  not  a  master 
in  the  ordinary  sense,  held  that  he  had  been  wrongfully 
dismissed  and  found  a  verdict  in  his  favour  for  $2,000.  A 
rule  nisi  was  made  absolute  by  the  full  Court  for  a  new  trial. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held, 
1  st.  That  even  if  the  dismissal  had  been  wrongful,  the  dam- 
apes  were  excessive,  and  the  case  should  go  back  for  a  new 
trial  on  this  ground. 

Grassett  v.  Carter,  10  Can.  S.C.R.  105. 

Held,  where  there  is  a  direct  conflict  of  testimony,  the 
finding  of  the  judge  at  the  trial  must  be  regarded  as  a 
dooisive,  and  should  not  be  overturned  in  appeal  by  a  court 
which  has  not  had  the  advantage  of  seeing  the  witnesses  and 
observing  their  demeanour  while  under  examination. 
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Parker  v.  Montreal  City  Passenger  Ely.  Cov  Cout.  Dig.  96  (1885). 

The  plaintiff  who  was  thrown  out  of  a  waggon,  sustaining 
injuries,  brought  action  for  negligence  owing  to  improper 
construction  and  bad  order  of  the  company's  track.  Tor- 
ranee,  J.,  found  that  the  track  was  in  bad  order,  the  switch 
three  inches  above  the  level  of  the  road,  contrary  to  law, 
and  that  this  caused  the  accident  without  any  fault  on  the 
part  of  the  plaintiff,  whose  damages  he  assessed  at  $2,500. 
The  Queen's  Bench  reversed  this  judgment,  being  of  opinion 
that  the  rails,  as  well  as  the  part  of  the  roadway  the  company 
was  bound  to  maintain,  were  lawful  and  sufficient;  that  the 
company  was  not  at  fault,  and  that  the  plaintiff  had  not 
exercised  necessary  caution  and  prudence  and  might  by 
reason,  caution  and  prudence  have  avoided  the  accident. 
Held,  that  as  the  questions  to  be  decided  were  purely  matters 
of  fact,  the  judgment  of  the  court  of  first  instance  should 
not  have  been  disturbed.  Strong,  J.,  dissented  on  the 
ground  that  the  judgment  of  the  Court  of  Queen's  Bench 
on  the  facts  was  correct. 

(The  Privy  Council  refused  leave  to  appeal,  as  the  find- 
ings of  fact  should  not  have  been  disturbed.) 

Arpin  v.  The  Queen,  14  Can.  S.C.R.  736. 

Where  a  judgment  appealed  from  is  founded  wholly  upon 
questions  of  fact  the  Supreme  Court  of  Canada  will  not 
reverse  it  unless  convinced  beyond  all  reasonable  doubt, 
that  such  judgment  is  clearly  erroneous.  The  provisions 
of  the  Supreme  and  Exchequer  Courts  Act  relating  to 
appeals  from  the  Province  of  Quebec  apply  to  cases  instituted 
under  the  Quebec  Petition  of  Right  Act.  McGreevy  v.  The 
Queen,  14  Can.  S.C.R.  735,  followed. 

Welland  Election  Case,  German  v.  Rothery,  20  Can.  S.C.R.  376. 

On  a  charge  that  appellant  had  been  guilty  personally 
of  a  corrupt  practice  by  promising  to  W.  to  endeavour  to 
procure  him  a  situation  in  order  to  induce  him  to  vote,  and 
that  such  promise  was  subsequently  carried  into  effect,  the 
trial  judges  held  on  the  evidence  that  the  charge  had  been 
proved.  The  promise  was  charged  as  having  been  made 
in  Thorold  on  28th  February,  1891.  It  was  proved  that  W. 
some  time  before  the  trial  made  a  declaration  upon  which 
the  charge  was  based,  at  the  instance  of  the  solicitor  for 
petitioner,  and  had  got  for  such  declaration,  employment 
in  Montreal  from  the  C.P.R.  Co.  until  the  trial  took  place 
and  W.  swore  that  the  promise  had  been  made  on  17th 
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February.-   G.    (appellant),    although    denying   the   charge, Jllris- 
admitted  in  his  examination  that  he  intimated  to  W.  that1J™denc^ 
he  would  assist  him,  and  there  was  evidence  that  after  the^^  -v" 
election  G.  wrote  to  W.  and  did  endeavour  to  procure  him  judge  has 
the  situation,  but  the  letters  were  not  put  in  evidence,  having  heard 
been  destroyed  by  W.  at  the  request  of  appellant.       Held,  witnesses. 
affirming  the  judgment  appealed  from,  that  as  the  evidence 
of     W.     was     in     part     corroborated     by     the     evidence 
of   appellant,   the   conclusion   by   the   trial    judges   was   not 
wrong,  still  less  so  entirely  erroneous  as  to/  justify  the  Court 
as   an   appellate  tribunal  in  reversing   the   decision   of  the 
court  below  on  the  questions  of  fact  involved. 

Town  of  Levis  v.  The  Queen,  21  Can.  S.C.R.  31. 

The  Supreme  Court  will  not  interfere  with  the  award  of 
the  Exchequer  Court  as  to  the  value  of  land  expropriated  for 
railway  purposes  where  there  is  evidence  to  support  the 
finding  and  it  is  not  clearly  erroneous. 

North  Perth  Election  Case,  Campbell  v.  Grieve,  20  Can.  S.C.R.  331. 

G.,  a  voter  and  supporter  of  the  respondent,  holding  a 
free  railway  ticket  to  go  to  Listowel  to  vote  and  wanting  two 
dollars  for  his  expenses  while  away  from  home,  asked  for 
the  loan  of  this  money  from  W.,  a  bartender  and  friend. 
"W.  not  having  the  money  at  the  time  applied  to<  S.,  an  agent 
of  the  respondent,  who  was  present  in  the  room,  for  the 
money,  telling  him  he  wanted  it  to  lend  to  G.,  to  enable  him 
to  go  to  Listowel  to  vote.  S.,  the  agent,  lent  the  money  td 
W.,  who  handed  it  over  to  G.  W.  returned  the  two  dollars 
to  8.  the  day  before  the  trial.  The  judges  at  the;  election 
trial  held  that  it  was  a  bona  fide  loan  by  S.  to  W.  On  appeal 
to  the  Supreme  Coiurt  of  Canada, 

Held,  reversing  the  judgment  of  the  court  below,  that  as 
the  decision  of  the  trial  judges  depended  on  the  inference 
drawn  from  the  evidence  their  decision  could  be  reviewed  in 
appeal,  and  fhat  the  proper  inference  to  be  drawn  from  the 
undisputed  facts  in  the  present  case  was  that  the  loan  by 
S.  to  AY.  was  a  mere  colourable  transaction  by  S.  toj  pay  the 
travelling1  expenses  of  G.  within  the  provisions  of  section  88 
of  the  Dominion  Elections  Act  and  a  corrupt  practice 
sufficient  to  avoid  the  election  under  section  91  of  the  said 
Act, 

SS.  "  Santanderino  "  v.  Vanvert  et  al.,  23  Can.  S.C.R.  145.     13th 
March,  1893. 

In  an  action  against  the  owners  of  the  "Santanderino" 
for    damages    by    collision    with    respondent's  barque,    the 
28 
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"Juno,"  through  the  breaking  down  of  the  steering  appar- 
atus, the  local  judge  of  Admiralty  District  for  Nova  Scotia, 
who  was  assisted  on  the  trial  by  a  nautical  assessor,  found 
that  the  steering  gear  was  constructed  on  an  approved 
patent,  and  was  in  good  order  when  the  "Santanderino" 
started  on  her  voyage,  but  that  the  collision  was  due  to 
want  of  prompt  action  by  the  master  and  officers  when  the 
wheel  refused  to  work  (3  Ex.  C.R.  378). 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held, 
Sedgewick  and  King,  JJ.,  dissenting,  that  only  a  question 
of  fact  was  involved,  and  thought  it  was  doubtful  if  the 
evidence  was  sufficient  to  warrant  the  finding,  the  decision 
was  not  so  clearly  wrong  as  to  justify  an  appellate  ccfurt  in 
reversing  it. 


Merritt  v.  Hepenstal,  25  Can.  S.C.R.  150. 

If  in  a  case  tried  without  a  jury  evidence  has  been  im- 
properly admitted,  a  court  of  appeal  may  reject  it  and 
maintain  the  verdict  if  the  remaining  evidence  warrants  it. 

Montreal  Gas  Co.  v.  St.  Laurent. 

City  of  St.  Henri  v.  St.  Laurent,  26  Can.  S.C.R.  176. 

Held,  that  the  Supreme  Court  will  not  interfere  with 
the  amount  of  damages  assessed  by  the  judgment  appealed 
from  if  there  is  evidence  to  support  it. 


Lefeunteum  v.  Beaudoin,  28  Can.  S.C.R.  89. 

In  the  estimation  of  the  value  of  evidence  in  ordinary 
cases,  the  testimony  of  a  credible  witness  who  swears  posi- 
tively to  a  fact  should  receive  credit  in  preference  to  that 
of  one  who  testifies  to  a  negative. 

The  evidence  of  witnesses  who  are  near  relatives  or  whose 
interests  are  closely  identified  with  those  of  one  of  the 
parties,  ought  not  to  prevail  in  favour  of  such  party  against 
the  testimony  of  strangers  who  are  disinterested  witnesses. 

Girouard,  J.,  said:  "We  have  already  decided  (North 
British  v.  Tourville,  25  Can.  S.C.R.  177)  that  we  are  the 
judges  of  the  facts,  and  that  if  the  proof  shews  clearly  that 
the  court  below  has  erred  in  its  application  of  the  facts  the 
duty  of  the  Court  is  to  set  aside  the  judgment  below;"  and 
in  this  case  upon  its  appreciation  of  the  facts  the  Supreme 
Court  reversed  both  courts  below  with  costs. 
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Paradis  v.  Limoilou,  30  Can.  S.C.R.  405.  Juris- 

Held,  that  when  there  does  not  appear  to  have  been  mani-  generally, 
fest  error  in  the  findings  of  the  court  below,  they  will  not  Where 
be  disturbed  on  appeal.  judge  has 

heard 
Crawford  v.  Montreal,  30  Can.  S.C.R.  406.  witnesses. 

Where  there  is  direct  contradiction  between  equally  cred- 
ible witnesses  the  evidence  of  those  who  speak  from  facts 
within  their  personal  knowledge  should  be  preferred  to  that 
of  experts  giving  opinions  based  upon  extra  judicial  state- 
ments and  municipal  reports. 

Bell  v.  Vipond,  Cout.  Dig.  102  (1901). 

On  the  merits  of  this  case  the  controversy  rested  upon 
the  fact  whether  or  not  a  ship  had  been  acquired  by  some 
of  the  partners  in  a  commercial  firm  for  the  purposes  of  the 
firm's  business  or  merely  as  a  private  venture.  The  Court 
of  -Queen's  Bench  had  reversed  the  trial  court  judgment, 
and  held  that  it  belonged  to  the  firm.  As  it  was  not  made 
clear  that  there  was  error  in  the  judgment  appealed  from 
the  Supreme  Court  of  Canada  dismissed  the  appeal  with 
costs. 

Granby  v.  Menard,  31  Can.  S.C.R.  14. 

The  trial  judge  tried  the  case  without  a  jury  and  heard 
the  evidence  of  the  witnesses.  Held,  that  under  such  cir- 
cumstances when  the  trial  judge  expressly  says  that  he 
believes  certain  witnesses  and  discredits  others,  an  appellate 
court  should  not  interfere  with  his  judgment. 

The  Queen  v.  Armour,  31  Can.  S.C.R.  499. 

The  trial  judge  having  come  to  a  conclusion  on  the 
question  of  damages  in  an  expropriation  proceeding  where 
a  great  amount  of  evidence  on  both  sides  was  adduced,  the 
Supreme  Court  being  unable  to<  say  that  it  was  demonstrated 
in  the  clearest  way  by  reference  to  the  evidence  that  there 
was  error  in  the  judgment  appealed  from,  dismissed  the 
appeal. 

Hamelin  v.  Bannerman,  31  Can.  S.C.R.  534. 

An  objection  as  to  arbitration  and  award  being  a  condi- 
tion precedent  to  an  action  for  damages  which  had  been 
waived  or  abandoned  in  the  Court  of  Queen's  Bench  can- 
not be  invoked  on  an  appeal  to  the  Supreme  Court.  On  a 
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cross  appeal  the  Supreme  Court  refused  to  interfere  with 
the  amount  awarded  for  damages  in  the  court  below  upon 
its  appreciation  of  contradictory  evidence. 

Schr.  Reliance  v.  Conwell,  31  Can.  S.C.R.  653 

In  an  action  claiming  compensation  for  loss  of  the  fish- 
ing schooner  ''Carrie  E.  Sayward"  by  being  run  into  and 
sunk  while  at  anchor  by  the  "Reliance/'  the  decision  mainly 
depended  on  whether  or  not  the  lights  on  the  lost  schooner 
were  burning  as  the  admiralty  rules  required  at  the  time 
of  the  accident.  The  local  judge  gave  judgment  against  the 
"Reliance."  Held,  that  though  the  evidence  given  was  con- 
tradictory, it  was  amply  sufficient  to  justify  the  said  judg- 
ment which  should  not  therefore  be  disturbed  on  appeal. 
Santanderino  v.  Vanvert,  23  Can.  S.C.R.  145,  and  The 
Village  of  Grariby  v.  Menard,  31  Can.  S.C.R,  14,  followed. 

Dempster  v.  Lewis,,  33  Can.  S.C.R.  292. 

Although  the  trial  judge  in  his  judgment  distinctly  said 
that  he  gave  credit  to  the  evidence  of  the  defendant,  yet  the 
Court  of  Appeal  reversed  the  trial  judge  and  the  Supreme 
Court  affirmed  this  judgment.  Girouard,  J.,  dissenting, 
held  that  the  case  was  governed  by  Graiiby  v.  Menard,  31 
Can.  S.C.R.  14. 

Massawippi  Valley  Rly.  Co.  v.  Reed,  33  Can.  S.C.R.  457. 

On  questions  of  law,  the  judgment  appealed  from  was 
reversed,  Davies,  J.,  dubitante,  but  the  findings  on  conflict- 
ing testimony,  in  respect  of  damages,  by  the  trial  judge  were 
not  disturbed  on  the  appeal. 

Robb  v.  Stafford,  Gout.  S.C.  Cas.  411. 

In  this  case  the  Chief  Justice  said: — 

"It  is  quite  true  that  to  some  extent  the  evidence  is  con- 
flicting, but  I  am  of  opinion  that  the  finding  of  the  trial  judge 
who  heard  the  witnesses  viva  voce,  and  had  an  opportunity 
to  appreciate  their  demeanour  and  manner  should  not  be 
disturbed,  and  I  am  clearly  satisfied  that  the  judgment  of 
the  Court  of  Appeal  is  erroneous  and  should  be  reversed,  and 
that  is  the  opinion  of  the  court." 

Hayes  v.  Day,  41  Can.  S.C.R.  134. 

In  a  dispute  as  to  the  nature  and  effect  of  a  contract,  the 
trial  judge,  on  his  view  as  to  the  weight  of  evidence,  found  the 
facts  in  favour  of  the  plaintiff  and  gave  judgment  accord- 
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ingly.     His  decision  was  reversed  by  a  majority  of  the  court 
in  banco,  and  the  action  was  dismissed  with  costs. 

It    was    held    per    Idington,    Maclennaii  and  Duff,  J.J.,  where 
reversing  the  decision  of  the  full  court,  that  the  findings  of  judge  has 
the  trial  judge  who  had  seen  and  heard  the  witnesses,  should  heard 
not  have  been  reversed.  witnesses. 

The  Chief  Justice  and  Davies,  J.,  considered  that  the  trial 
judge  had  not  made  his  findings  as  the  result  of  conclusions 
arrived  at  by  him  having  regard  to  the  conduct  and  appear- 
ance of  the  witnesses  in  giving  their  evidence,  and,  on  their 
view  of  the  conflicting  testimony,  were  of  the  opinion  that 
the  full  court  was  right  in  reversing  the  judgment  at  the 
trial  and  that  the  appeal  from  their  judgment  ought  to  be 
dismissed. 

Gordon  v.  Home,  Holland  &  Holland,  42  Can.  S.C.R.  240. 

This  was  an  action  brought  by  Gordon  against  the 
defendants  for  a  declaration  that  the  defendant  Home  was 
a  trustee  for  him  in  certain  real  estate  transactions  in  which 
large  profits  had  been  made,  and  for  an  account. 

The  trial  judge  dismissed  the  action.  The  Supreme  Court 
of  British  Columbia  allowed  an  appeal.  In  the  Supreme 
Court  of  Canada  the  judgment  at  the  trial  was  restored,  the 
Court  being  of  the  opinion  that  the  question  involved  was 
one  of  fact  depending  upon  the  proper  view  of  conflicting 
testimony  and  for  this  reason  the  judgment  of  the  trial 
judge  should  not  be  disturbed.  On  appeal  to  the  Privy 
Council  the  Committee  analysed  the  evidence  at  length  and 
concluded  their  report  by  saying  (not  reported)  : 

''Their  Lordships  are  satisfied  on  the  evidence  that  there 
was  at  the  date  of  the  writ  a  subsisting  partnership  between 
the  Holland  Realty  Co.  and  Home  in  respect  of  the  property 
in  question,  and  that  Home  fraudulently  attempted  to  obtain 
exclusive  control  of  the  property  by  pretending  to  the  plain- 
tiff that  a  sale  of  it  had  been  made  to  Ford  at  the  price  of 
$300  an  acre.  In  these  circumstances  their  Lordships  will 
humbly  advise  His  Majesty  that  the  judgment  of  the  court 
below  should  be  set  aside  and  the  judgment  of  the  Supreme 
Court  of  British  Columbia  restored  with  costs  against  the 
defendants  Home  and  Holland,  here  and  below. 

In  Syndicat  Lyonnais  du  Klondyke  v.  Barrett,  36  Can.  S.C.R.  279. 

The  case  was  heard  before  Craig,  J.,  in  the  Territorial 
Court  of  the  Yukon  Territory,  who  held  that  the  representa- 
tions relied  upon,  as  having  been  falsely  and  fraudulently 
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made  by  the  appellant,  were  established,  and  he  awarded 
damages  to  the  respondents.  Against  this  judgment  there 
was  an  appeal  to  the  Territorial  Court  en  bane,  consisting 
of  the  trial  judge  and  two  other  judges.  The  trial  judge 
adhered  to  his  original  view,  but  the  other  two  learned 
judges  were  of  a  different  opinion,  and  dismissed  the  counter- 
claim. The  respondents  appealed  to  the  Supreme  Court  of 
Canada,  and  the  majority  of  the  learned  judges  in  that  court, 
Girouatrd,  Davies  and  Nesbitt,  J.J.  (the  Chief  Justice  and 
Idington,  J.,  dissenting),  reversed  the  judgment  of  the  court 
en  bane  and  restored  that  of  the  trial  judge  with  a  small 
variation. 

Davies,  J.,  said:  "The  findings  of  fact  of  the  trial  judge 
should  not,  I  think,  under  the  circumstances,  be  reversed.  A 
great  deal  depended  upon  the  manner  in  which  the  witnesses 
gave  their  evidence,  and  I  do  not  find  anything  in  the  evidence 
which  would  justify  me  in  reversing  these  findings." 

Nesbitt,  J.,  said:  "The  learned  trial  judge  sat  in  appeal  and 
after  hearing  full  argument  and  the  judgments  of  his  brother 
judges  he  reiterates  the  view  already  expressed,  and  as  it  is 
peculiarly  a  case  in  which  the  local  conditions  of  mining  and 
certainly  demeanour  in  the  box  plays  such  an  important  part,  I 
cannot  feel  that  it  is  right  for  an  appellate  court  to  come  to  a 
conclusion  that  the  trial  judge  was  clearly  wrong  in  his  findings 
of  fact." 

Against  this  decision  of  the  Supreme  Court  an  appeal  was 
taken  to  the  Privy  Council  (not  reported),  where  it  was  said: 

"  The  first  and  main  question  to  be  determined  upon  this 
appeal  is  whether  the  alleged  fraudulent  misrepresentations  have 
been  established.  That  is  a  question  of  fact,  as  to  which  the 
natural  inclination  of  their  Lordships  is  to  be  guided  largely  by 
the  opinion  of  the  learned  judge  who  tried  the  case;  and  the 
majority  of  the  judges  in  the  Supreme  Court  seem  to  have  been 
influenced  by  a  similar  feeling.  But  there  are  circumstances  in 
the  present  case  which  seem  to  their  Lordships  to  detract  from 
the  weight  which  they  would  ordinarily  give  to  the  opinion  of 
the  trial  judge." 

Early  in  his  judgment  the  learned  judge,  in  speaking  of  the 
principal  witnesses  on  each  side,  said: 

"  The  witnesses  Paillard  and  Tarut  impressed  me  as  being 
particularly  cautious  and  conservative  in  their  statements,  very 
deliberate  and  calm,  and  not  given  to  exaggeration.  I  cannot 
say  that  Barrette's  manner  of  giving  ihis  evidence  was  dishonest 
at  all;  he  was  much  more  voluble  than  the  other  men." 

This  sentence  is  enough  to  show  that  the  conclusion  arrived 
at  by  the  learned  judge  was  not  influenced,  to  any  serious 
extent,  by  the  demeanour  of  the  witnesses. 

On  one  very  important  point  the  learned  judge  was  under  a 
very  serious  misapprehension,  that  is  with  regard  to  the  con- 
temporary notes  made  by  Paillard  of  the  statements  made  to  him 
by  the  appellant,  a  document  which  will  have  to  be  mentioned 
again  later.  As  to  these  notes  the  learned  judge  said: 
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"While   I   cannot  myself    follow  the  notes  clearly,    yet   Mr.  Juris-' 
Paillard  in  his  evidence  pointed  out  that    he    had    made    these  prudence 
notes,  and   no   attempt  was  made  by  Counsel  to  show  that  the  generally, 
notes  did  not  correspond  with  the  evidence  which  he  was  giving  Witnesses 
in  regard  to  the  misrepresentations,  and  I  take  it  that  the  notes  not  heard 
correctly  conform  to  the  evidence  which  he  gave."  in  court. 

It  is  now  admitted  that  those; notes  afford  no  confirmation  to 
Paillard's  evidence  as  to  any  of  the  statements  said  to  have  been 
falsely  and  fraudulently  made. 

In  dealing  with  one  of  the  alleged  misrepresentations  as  to 
Claim  No.  32,  the  learned  judge  says:  "  On  this  point  there  is 
the  evidence  of  two  against  one,  and  I  must  believe  the  two." 
This  is  a  very  unsafe  way  of  dealing  with  evidence.  With 
regard  to  the  alleged  misrepresentation  as  to  Claim  No.  12,  the 
learned  judge's  finding  is  far  from  being  a  confident  one.  He 
says,  "  I  am  inclined  to  think  that  the  weight  of  evidence  is  with 
the  defendants  on  this  matter." 

The  result  is  that  their  Lordships  are  unable  in  this  case  to 
give  to  the  opinion  of  the  trial  judge  the  same  preponderating 
weight  which  they  are  usually  anxious  to  give  upon  questions  of 
fact.  They  think  that  the  Territorial  Court  en  bane  and  Iding- 
ton,  J.,  in  the  Supreme  Court  of  Canada,  were  fully  justified  in 
examining  independently  the  evidence  bearing  upon  the  charges 
of  fraudulent  misrepresentation.  (The  appeal  was  accordingly 
allowed  with  costs.) 

Where  the  trial  judge  has  not  seen  or  heard  the  witnesses. 

Russell  v.  Lefrancois,  8  Can.  S.C.R.  335. 

It  is  the  duty  of  an  appellate  court  to  review  the  con- 
clusion arrived  at  by  courts  whose  judgments  are  appealed 
from  upon  the  question  of  fact  when  such  judgments  do  not 
turn  upon  the  credibility  of  any  of  the  witnesses,  but  upon 
the  proper  inference  to  be  drawn  from  all  the  evidence  inl 
the  case.     In  this  case  the  trial  judge  did  not  personally  hearl 
all  the  witnesses,  their  evidence  being  given  at  enquete. 

Malzard  v.  Hart,  27  Can.  S.C.R.  510. 

Held,  that  where  the  witnesses  have  not  been  heard  in 
the  presence  of  the  judge,  but  their  depositions  were  taken 
before  a  commissioner,  .a  court  of  appeal  may  deal  with  the 
evidence  more  fully  than  if  the  trial  judge  had  heard  it  or 
there?  had  been  a  finding  of  fact  by  a  jury,  and  may  reverse 
the  finding  of  the  trial  court  if  such  evidence  warrants  it. 

Point  not  taken  in  court  below. 
Gray  v.  Richford,  2  Can.  S.C.R.  431. 

An  appellate  court  cannot  refuse  to  entertain  a  question 
as  to  the  effect  of  a  deed  given  in  evidence,  on  the  ground 
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Juris-  that  it  was  not   raised   at   the   trial  nor  in  term.     Oakes  v. 

Turquand,  L.R.  2  E.  &  I.  App.  325,  referred  to  by  Strong,  J. 
Judgment  appealed  from    (I.   Ont.   App.   R.   112)    reversed. 

'  Montreal  Loan  &  Mortgage  Co.  v.  Fauteux,  3  Can.  S.C.R.  411. 
Lionais  v.  Molsons  Bank,  10  Can.  S.C.R.  526. 

Documents  which  have  not  been  proved  nor  produced  at 
the  trial  cannot  be  relied  on  or  made  part  of  the  case  in 
appeal. 

The  South- West  Boom  Co.  v.  McMillan,  3  Can.  S.C.R.  700. 

D.  McM.,  the  respondent,  sued  S.  "W.  B.  Co.,  the  appel- 
lants, to  recover  damages  alleged  to  have  been  sustained 
by  reason  of  the  obstruction  of  the  River  Miramiehi  by 
appellant's  booms.  The  pleas  were  not  guilty,  and  leave 
and  license.  On  the  trial  counsel  proposed  to  add  a  plea, 
that  the  wrong  complained  of  was  occasioned  by  extraordin- 
ary freshet.  The  counsel  for  the  respondent  objected  on 
the  ground  that  such  plea  might  have  been  demurred  to. 
The  learned  judge  refused  the  application,  because  he  intended 
to  admit  the  evidence  under  the  plea  of  not  guilty.  On 
appeal,  counsel  for  the  appellants  contended  that  the  obstruc- 
tion complained  of  was  justified  under  the  statute  17  V.  c. 
10  (N.B.),  incorporating  the  South- West  Boom  Company. 

Held,  that  the  appellants,  not  having  put  in  a  plea  of 
justification  under  the  statute,  or  applied  to  the  Supreme 
Court  of  New  Brunswick  in  banco  for  leave  to  amend  their 
pleas,  could  not  rely  on  that  ground  before  this  Court  to 
reverse  the  decision  of  the  court  below. 

Western  Counties  Rly  Co.  v.  Windsor  &  Annapolis  Rly.  Co.,  6th 

February,  1879. 

A  point  raised  at  the  hearing  not  in  factum,  and  counsel 
for  respondent  therefore  objects  that  he  is  not  prepared  to 
argue  it.  The  Court  adjourns  hearing  for  a  week. 

Fuller  v.  Ames,  Cout.  Dig.  119  (1880). 

Technical  objection  not  taken  in  the  court  below,  cannot 
be  allowed  to  prevail  in  appeal,  following  the1  rule  of  the 
Privy  Council.  Per  Taschereau,  J. 

Dorion  v.  Crowley.    17th  May,  1886. 

Held,  that  although  the  objection  that  the  right  of  action 
has  been  prescribed  is  taken  for  the  first  time  on  the  argu- 
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inent  in  appeal,  the  Court  is  bound  to  entertain  it  and  give 
effect  to  it  if  properly  raised. 

Appeal  allowed  but  without  costs  in  any  of  the  courts. 

taken  below. 
L'Union  St.  Joseph  de  Montreal  v.  Lapierre,  4  Can.  S.C.R.  164. 

L.  was  expelled  from  membership  in  L'U.  St.  J.,  an 
incorporated  benefit  society,  for  being  in  default  to  pay  six 
months'  contributions.  Article  20  of  the  society's  by-laws, 
section  5,  provides  that  "When  a  member  shall  have  neg- 
lected during  six  months  to  pay  his  contributions,  or  the 
entire  amount  of  his  entrance  fee,  the  society  may  erase  his 
name  from  the  list  of  members,  and  he  shall  then  no  longer 
form  part  of  the  society;  for  that  purpose,  at  every  general 
and  regular  meeting,  it  is  the  duty  of  the  collector-treasurers 
to  make  known  the  names  of  those  who  are  indebted  in 
six  months'  contributions,  or  in  a  balance  of  their  entrance 
fees,  and  then  any  one  may  move  that  such  members  be 
struck  off  from  the  list  of  members  of  the  society."  L. 
brought  a  suit  under  the  shape  of  a  petition,  praying  that 
writ  of  mandamus  should  issue,  enjoining  the  company  to 
re-instate  him  in  his  rights  and  privileges  as  a  member  of 
the  society  :  1.  On  the  ground  that  he  had  not  been  put  en 
<.ltiiKun~'  in  any  way;  and  that  no  statement  or  notice  had 
been  given  him  of  the  amount  of  his  indebtedness.  2.  On  the 
ground  that  many  other  members  of  the  society  were  in  arrears 
for  similar  periods,  and  that  it  was  not  competent  for  the 
society  to  make  any  distinction  amongst  those  in  arrear. 
3.  On  the  ground  that  no  motion  was  made  at  any  regular 
meeting. 

The  Court  of  Queen's  Bench  for  L.  C.  (appeal  side) 
held  that  L.  should  have  had  "prior  notice"  of  the  pro- 
ceedings to  be  taken  with  a  view  to  his  expulsion. 

II<I<1.  mi  appeal,  that  as  L.  did  not  raise  by  his  plead- 
ings the  want  of  "prior  notice,"  or  make  it  part  of  his  case 
in  the  court  below,  he  could  not  do  so  in  appeal. 

Per  Taschereau  and  Gwynne,  JJ.  —  A  member  of  that 
society,  who  admits  that  he  is  in  arrear  for  six  months'  con- 
tributions, is  not  entitled  to  "prior  notice"  before  he  can 
be  expelled  for  non-payment  of  dues. 

Oakes  v.  The  City  of  Halifax,  4  Can.  S.C.R.  640. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  that  in  Nova  Scotia,  where  the  rule  nisi  to  set 
a  ~i<]<>  an  award  specifies  certain  grounds  of  objection,  and 
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Juris-  no    new    grounds    are   added  by  way  of  amendment  in  the 

PeneraiT       court  below,  no  other  ground  of  objection  to  the  award  can 
STnot      be  raised  on  appeal, 
taken  below. 

McGreevy  v.  McCarron,  18th  June,  1883. 

An  action  for  $37,000  which  the  respondents  claimed 
were  due  them  for  balance  on  a  sum  of  $103,213.96,  amount 
of  work  performed  under  contract  between  appellant  and 
respondents,  and  extra  work  agreed  to  between  respondents 
and  appellants. 

On  appeal  to  the  Supreme  Court  of  Canada  from  the 
Court  of  Queen's  Bench  for  Lower  Canada,  Held,  Tascher- 
eau,  J.,  delivering  the  judgment  of  the  Court,  1.  The  con- 
tention on  the  part  of  the  respondents  that  the  faits  et  articles 
submitted  to  the  appellant  should  be  taken  pro  confesses, 
because  the  answers  thereto  were  not  direct,  categorical 
and  precise  (art.  229  C.C.P.),  was  not  open  to  the  respondents, 
as  they  had  failed  to  make  a  motion  to  that  effect  in  the 
court  of  first  instance.  The  case  of  McGreevy  v.  Faille,  5 
Leg.  News  95,  confirmed  by  Supreme  Court,  was  not  in 
point  as  a  motion  had  been  regularly  made  and  granted  in 
the  Superior  Court.  Nor  has  Douglas  v.  Ritchie,  18  L.C. 
Jur.  274,  any  application.  There  the  defendant  made  default 
and  had  not  answered  the  faits  et  articles  at  all.  Here  the 
defendant  had  answered,  and  if  plaintiffs  desired  to  have 
the  answers  set  aside,  it  must  be  by  motion. 

Woodworth  v.  Dickie,  14  Can.  S.C.R.  734. 

In  an  action  on  bail  bond  the  defence  was  that  it  had 
been  altered  after  execution,  and  that  it  was  not  in  the  form 
required  by  the  statute. 

H.eld,  amirming  the  judgment  of  the  Supreme  Court  of 
Nova  Scotia  (19  N.S.  Rep.  96),  that  the  defendant  having 
refused  to  call  the  attesting  witness  to  the  bond,  who  was 
their  counsel  in  the  case,  the  defence  as  to  the  alteration, 
alleged  to  be  in  the  attestation  clause,  could  not  succeed. 

Held,  also,  that  the  objection  as  to  the  form  of  the  bond 
being  merely  technical  and  unmeritorious,  could  not  be 
taken  for  the  first  time  before  this  Court. 

Exchange  Bank  of  Canada  T.  Gilman,  17  Can.  S.C.R.  108. 

The  Exchange  Bank  of  Canada,  in  an  action  instituted 
by  them  against  G.,  filed  a  withdrawal  of  a  part  of  their 
demand  in  open  court  reserving  their  right  to  institute  a 
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subsequent  action  for  the  amount  so  withdrawn.     The  Court 

acted  on  this  retraxit,  and  gave  judgment  for  the  balance. 

This   judgment  was  not   appealed   from.     In   a  subsequent       nt  not 

action  for  the  amount  so  reserved.  taken  below. 

Held,  reversing  the  judgment  of  the  court  below,  Four- 
nier,  J.,  dissenting,  that  the  provisions  of  article  451,  C.C.P. 
are  applicable  to  a  withdrawal  made  outside,  and  without 
the  interference  of,  the  Court  and  cannot  affect  the  validity 
of  a  withdrawal  made  in  open  court  and  with  its  per- 
mission. 

2.  That  it  was  too  late  in  the  second  action  to  question 
the  validity  of  the  retraxit  upon  which  the  Court  had  in  the 
first  action  acted  and  rendered  a  judgment  which  was  final 
and  conclusive. 

A  document  not  proved  at  the  trial  but  relied  on  in  the 
Court  of  Queen's  Bench  for  the  first  time  cannot  be  relied 
on  or  made  a  part  of  the  case  in  appeal.  Montreal  L.  &  M. 
Co.  v.  Fauteux,  3  Can.  S.C.R.  411,  and  Lionais  v.  Molsons 
Bank,  10  Can.  S.C.R.  526,  followed. 

Venner  v.  Sun  Life  Ins.  Co.,  17  Can.  S.C.R.  394. 

It  is  too  late  to  raise  an  objection  for  the  first  time  on 
the  argument  before  the  Supreme  Court  that  the  legal  repre- 
sentatives of  the  assured  were  not  made  parties  to  an  action 
on  a  policy  of  life  insurance. 

The  Canadian  Pacific  Railway  Co.  v.  Robinson,  19  Can.  S.C.R.  292. 

The  husband  of  respondent  was  injured  while  engaged 
in  his  duties  as  appellant's  employee,  and  the  injury  resulted 
in  his  death  about  fifteen  months  afterwards.  No  indemnity 
having  been  claimed  during  the  life-time  of  the  husband, 
the  \\idow,  acting  for  herself  as  well  as  in  the  capacity  of 
executrix  for  her  minor  child,  brought  an  action  for  com- 
pensation within  one  year  after  his  death. 

Held,  reversing  the  judgment  of  the  Superior  Court, 
and  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal 
side)  (Fournier,  J.,  dissenting),  1.  That  the  respondent's 
right  of  action  under  article  1056,  C.C.,  depends  not  only 
upon  the  character  of  the  act  from  which  death  ensued, 
but  upon  the  condition  of  the  decedent's  claim  at  the  time 
of  his  death,  and  if  the  claim  was  in  such  a  shape  that  he 
could  not  then  have  enforced  it,  had  death  not  ensued,  the 
article  of  the  code  does  not  give  a  right  of  action,  and 
creates  no  liability  whatever  on  the  person  inflicting  the 
injury. 
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Juris-  2.  That  as  it  appeared  on  the  record  that  the  plaintiff 

had  n°  ri-ght  °f  action'  the  Com>t  would  grant  the  defend- 
ant's  motion  for  judgment  non  obstante  veredicto.     Article 
taten  below.  433,   C.P.C. 

3.  That  at  the  time  of  the  death  of  the  respondent's 
husband  all  right  of  action  was  prescribed  under  article 
2262,  C.C.,  and  that  this  prescription  is  one  to  which  the 
tribunals  are  bound  to  give  effect  although  not  pleaded. 
Articles  2267  and  2188,  C.C. 

(The  judgment  in  this  case  was  reversed  by  the  Judi- 
cial Committee  of  the  Privy  Council.—  See  [1892]  A.C.  481.) 
Cf.  The  Queen  v.  Grenier,  30  Can.  S.C.R.  42. 

Mylius  v.  Jackson,  23  Can.  S.C.R.  485. 

An  objection  to  the  insufficiency  of  a  traverse  in  a  plead- 
ing will  not  be  entertained  when  taken  for  the  first  time  on 
appeal,  the  issue  having  been  tried  on  the  assumption  that 
the  traverse  was  sufficient. 

Gorman  v.  Dixon,  26  Can.  S.C.R.  87. 

In  this  case  as  a  matter  of  strict  pleading  the  plaintiff 
should  have  raised  by  a  replication  an  answer  to  one  of  the 
defendant's  pleas,  but  evidence  was  given  as  if  such  repli- 
cation was  on  record.  An  objection  having  been  taken  in 
the  Supreme  Court  founded  upon  this  question  of  pleading, 
the  Court  held  that  an  appellate  court  would  not  give  effect 
to  a  merely  technical  ground  of  appeal  against  the  merits 
and  when  there  had  been  no  surprise  or  disadvantage  to  the 
appellant. 

Sherbrooke  Street  Rly.  Co.  v.  Kerr,  Gout.  Dig.  994  (1899). 

The  action  was  for  damages  from  injuries  to  a  mortor- 
man  through  a  collision  of  his  car  with  a  special  car  return- 
ing to  the  car  barns  at  unusual  speed  on  the  wrong  track. 
A  verdict  was  entered  for  the  plaintiff  on  the  findings  of 
the  jury,  and  on  appeal  to  the  Court  of  Review  defendant 
objected  (1)  that  plaintiff  had  not  denied  charge  in  the 
statement  of  defence  that  the  accident  had  been  caused  by 
his  fault;  (2)  that  there  was  a  misdirection  by  the  trial 
judge  telling  the  jury  that  the  plaintiff  could  succeed  even 
if  he  had  himself  been  negligent  if  they  thought  such  negli- 
gence had  not  caused  the  accident;  (3)  that  it  had  not  been 
alleged  that  the  car  which  came  in  collision  with  that  of  the 
plaintiff  had  no  right  to  be  in  the  place  where  it  was  at  the 
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time:    (4)    that    since    the    trial,    defendant  had  discovered  flur*s' 
that  plaintiff  had  stated  his  age  as  47  years  instead  of  45  ^en6TaUy 
years;   and   (5)   that  the  verdict  was  against  the  weight  of  Point  not 
evidence.     Langelier,  J.,  in  delivering  the  judgment  appealed  taken  below, 
from.       Held,  amongst  other  things,  that  objection  to  the 
pleadings  came  too  late,  after  the  necessary  proof  had  been 
made  and   an   amendment  permitted.     The   Supreme   Court 
affirmed  the  judgment  appealed  from  for  the  reasons  stated 
by  Mr.  Justice  Langelier. 

The  Queen  v.  Poirier,  30  Can.  S.C.R.  36. 

Where  issues  have  been  joined  in  a  suit  and  judgment 
rendered  upon  pleadings  admitting  and  relying  upon  a 
written  instrument,  an  objection  to  the  validity  of  the  instru- 
ment taken  for  the  first  time  on  an  appeal  to  the  Supreme 
Court  comes  too  late  and  cannot  be  entertained. 

Sandon  Water  Works  v.  White,  35  Can.  S.C.R.  309. 

In  this  case  the  plaintiffs,  in  their  reply,  set  up  a  failure 
of  defendants  to  comply  with  certain  conditions  precedent, 
but  did  not  set  up  another  condition  precedent  upon  which 
the  judgment  appealed  from  proceeded,  though  it  was  not 
referred  to  at  the  trial.  Held,  that  the  plaintiffs  need  not 
have  replied  as  they  did,  but  having  done  so  without  set- 
ting up  the  condition  specially  relied  upon  in  appeal,  thereby 
possibly  misleading  the  defendants,  they  were  properly 
punished  by  the  court  below  by  being  deprived  of  their 
costs  in  appeal. 

City  of  Montreal  v.  Belanger,  30  Can.  S.C.R.  574. 

Where  an  assessment  roll  covering  a  valuation  of  over 
half  a  million  dollars  has  been,  after  contestation,  duly 
confirmed,  a  ratepayer  cannot  be  permitted  to  raise  the 
objection,  upon  an  application  to  quash  the  roll,  that  his 
property  was  assessed  for  a  comparatively  trivial  amount 
over  its  proper  value,  when  he  had  failed  to  urge  that  objec- 
tion before  the  Board  of  Revisors. 

City  of  Montreal  v.  McGee,  30  Can.  S.C.R.  582. 

In  an  action  for  bodily  injuries  where  the  extinction  of 
the  right  of  action  by  prescription  was  not  pleaded  or  raised 
in  the  courts  below  and  upon  an  appeal  the  prescription 
was  judicially  noticed  and  the  action  dismissed,  the  appeal 
was  allowed  without  costs. 
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generally.  On  hearing  of  appeal  objection  was  taken  for  the  first 

Point  not  time  to  the  sufficiency  of  plaintiff's  title,  whereupon  he 
taken  below,  tendered  a  supplementary  deed  to  him  of  the  lands  in  ques- 
tion. Held,  following  Exchange  Bank  of  Canada  v.  Oilman, 
17  Can.  S.C.R.  108,  that  the  Court  must  refuse  to  receive 
the  document  as  fresh  evidence  cannot  be  admitted  upon 
appeal.  Held,  also,  that  defendant  could  not  raise  the  ques- 
tion as  to  the  sufficiency  of  the  plaintiff's  title,  for  the  first 
time  on  appeal.  The  allegations  and  conclusions  of  the 
declaration  were  deficient  and  the  Court  under  section  63 
of  the  Supreme  &  Exchequer  Courts  Act,  ordered  all  neces- 
sary amendments  to  be  made  thereto  for  the  purpose  of 
determining  the  real  controversy  between  the  parties  as  dis- 
closed by  the  pleadings  and  evidence.  Piche  v.  City  of 
Quebec,  Cass.  Dig.  (2  ed.)  497;  Gorman  v.  Dlxon,  26  Can. 
S.C.R.  87,  followed.  (Under  the  special  circumstances  of 
the  case  and  improper  actions  of  the  defendant,  the  plain- 
tiff was  awarded  costs  in  all  the  courts.  The  judgment 
appealed  from  (Q.R.  8  Q.B.  534)  was  varied). 

Hamelin  v.  Bannerman,  31  Can.  S.C.R.  534. 

In  the  Supreme  Court  the  defendant  orally  contended 
that  arbitration  was  a  condition  precedent  to  the  respond- 
ent's action.  No  such  objection  having  been  taken  in  the 
court  below  nor  in  the  appellant's  factum  in  the  Supreme 
Court,  Held,  that  this  objection  could  not  now  be  raised. 

McKelvey  v.  LeRoi  Mg.  Co.,  32  Can.  S.C.R.  664, 

Questions  of  law  appearing  upon  the  record,  but  not 
raised  in  the  courts  below  may  be  relied  upon  for  the  first 
time  in  an  appeal  to  the  Supreme  Court  where  no  evidence 
in  rebuttal  could  have  been  brought  to  effect  them  had  they 
been  taken  at  the  trial. 

Hosking  v.  LeRoi  No.  2  (Limited),  Gout.  Dig.  1129  (1903). 

On  the  hearing  of  the  appeal,  counsel  for  appellant  sug- 
gested a  question  for  argument  which  was  pertinent  to  the 
issues,  but  had  not  been  taken  in  the  factum  nor  raised  in 
the  courts  below.  He  was  permitted  to  argue  the  question 
on  the  understanding  that  both  parties  would  be  permitted 
to  file  supplementary  factums  on  the  points  raised  after  the 
hearing  closed.  Counsel  for  respondent  made  no  objections 
to  arguing  the  new  points  on  the  terms  settled. 
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Chambly  Manufacturing  Co.  v.  Willet,  34  Can.  S.C.R.  502.  Juris- 

The  defendant    (appellant)    acquiesced  in  the   judgment  generally, 
at  trial  in.  favour  of  plaintiff  by  the  construction  of  certain  Point  not 
works.     On  appeal  by  the  defendants  to  the  Court  of  King's  taken  below. 
Bench  this  ground  against  the  appeal  was  not  taken  by  the 
respondent  by  exception  in    accordance    with    article    1220 
of  the  Code  of  Procedure.     Held,  that  it  was  too  late  for 
the  respondent  to  raise  that  point  in  appeal  to  the  Supreme 
Court  and  a  motion  to  quash  was  dismissed. 

G-ervais  v.  McCarthy,  35  Can.  S.C.R.  14. 

Held,  that  the  prohibition  of  parol  testimony  in  certain 
cases  by  the  Civil  Code  of  Quebec  is  not  a  rule  of  public 
order  which  must  be  judicially  noticed  and  where  such  evi- 
dence has  been  improperly  admitted  at  the  trial  without 
objection,  the  adverse  party  cannot  take  objection  to  the 
irregularity  on  appeal. 

Miller  v.  Robertson,  35  Can.  S.C.R.  80. 

Upon  a  bill  in  equity  claiming  an  injunction  to  restrain 
sale  of  lands  the  question  of  title  was  referred  to  the  com- 
mon law  side,  and  resulted  in  a  judgment  for  the  plaintiff. 
From  this  judgment  in  ejectment  an1  appeal  was  taken  to 
the  Supreme  Court  of  the  province  where  the  judgment  was 
sustained.  The  judge  in  equity  then  made  a  final  decree 
in  equity  declaring  plaintiff  owner  of  the  land,  whereupon 
the  defendant  applied  to  the  Supreme  Court  for  leave  to 
appeal  per  sal  turn  from  the  judgment  in  equity  which  was 
granted  on  the  ground  that  the  full  Court  below  had  already 
decided  the  matter  in  question  in  the  common  law  action. 
The  respondent  contended  that  by  the  judgment  in  eject- 
ment the  question  of  title  was  res  judicata,  the  appellant  not 
having  appealed  from  that  judgment,  and  that  the  judge 
in  equity  was  bound  to  make  the  decree  he  did  and  follow 
the  judgment  of  the  full  Court.  The  Supreme  Court 
reversed  the  judge  in  equity  and  dismissed  the  bill  of  com- 
plaint, holding  that  no  relief  could  be  had  in  equity  on  the 
i'a<-1s  of  this  case,  but  without  costs  as  the  defendant  had 
wot  by  demurrer  or  otherwise  raised  that  answer  to  the  plain- 
tiff's'bill. 

Gale  v.  Bureau,  44  Can.  S.C.R.  305. 

The  provisions  of  the  statutes  respecting  the  improve- 
ment of  water  courses  in  the  Province  of  Quebec,  permit  the 
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raising  of  the  height  of  dams  erected  by  proprietors  of  lands 
adjoining  streams;  this  right  is  subject  to  the  liability  to 
make  compensation  for  all  damages  resulting  to  other  persons 
from  such  works. 

The  mode  of  ascertainment  of  such  damages  by  the  arbi- 
tration of  experts  provided  by  article  5536  of  the  Revised 
Statutes  of  Quebec,  1888,  does  not  exclude  the  right  of  action 
to  recover  compensation  in  the  courts. 

In  such  cases  the  measure  of  damages  is  the  amount  of 
compensation  for  injuries  sustained  up  to  the  time  of  the 
action;  they  ought  not  to  be  assessed  once  for  all,  en  bloc, 
but  recourse  may  be  reserved  in  regard  to  future  damages 
arising  from  the  same  cause. 

Per  Idington  and  Anglin,  JJ. — Objections  based  upon 
provisions  of  enabling  statues  which  have  not  been  set  up  in 
the  pleadings  nor  relied  upon  in  the  courts  below  cannot  be 
entertained  upon  an  appeal  to  the  Supreme  Court  of  Canada. 
Hamelin  v.  Banncrman  (31  Can.  S.C.R.  534),  followed. 

Re  Shelburne  &  Queen's  Election,  37  Can.  S.C.R.  604,  at  611: 

Held,  that  if  a  counsel  at  the  trial  of  an  issue  of  fact 
tenders  evidence  on  a  specific  ground  and  the  evidence  is 
properly  rejected  on  that  ground,  it  is  not  open  to  him  after- 
wards, before  a  court  of  appeal,  to  claim  that  the  evidence 
should  have  been  admitted  on  another  and  different  ground 
never  referred  to  on  the  trial. 

SS.  Tordenskjold  v.  The  Horn  Joint  Stock  Co.,  Limited,  41  Can. 
S.C.R.  154. 

A  Court  of  Appeal  should  not  consider  a  ground  not 
previously  relied  on  unless  satisfied  that  it  has  all  the  evidence 
bearing  upon  it  that  could  have  been  produced  at  the 
trial,  etc. 

SS.  Nanna  v.  Mystic,  41  Can.  S.C.R.  168. 

In  admiralty  cases  the  Supreme  Court  must  weigh  the 
evidence  for  itself  unassisted  by  expert  advice  and  will,  if 
the  evidence  warrants  it,  reverse  the  judgment  appealed 
against  on  a  question  of  seamanship  or  navigation. 

Laidlaw  v.  Crowsnest  Southern  Rly.  Co.,  42  Can.  S.C.R.  355. 

Where  matter  relied  upon  to  support  action  was  not  urged 
at  trial,  nor  asserted  on  an  appeal  to  the  provincial  Court 
it  is  too  late  to  put  it  forward  for  the  first  time  on  an  appeal 
to  the  Supreme  Court  of  Canada. 
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White  v.  Victoria  Lumber,  &cv  Co.,  (1910)  A.C.  606;  C.R.  [1910] 

A.C.  207.  taken  below. 

It  is  not  open  to  a  party  who  has  not  at  the  trial  nor 
fit  her  in  writing  or  argument  used  the  opportunity  in  the 
Court  of  Appeal  to  state  for  the  first  time  at  their  Lordships' 
Bar  an  objection  to  the  verdict  of  the  jury  on  the  ground 
of  misdirection.  It  is,  of  course,  possible  that  some  highly 
exceptional  case  may  arise,  but  in  general  it  may  be  laid 
down  that  neither  party  to  proceedings  before  the  Privy 
Council  should  be  permitted  to  start  fresh  points  of  objection 
which  have  been  open  to  him,  and  have  been  neglected,  at 
opportune  and  convenient  stages  of  the  litigation  in  the 
Colonial  Courts. 

Connecticut  Fire  Ins.  Co.  v.  Kavanagh,  (1892)  A.C.  473. 

Where  a  question  of  law  is  raised  for  the  first  time  in  a 
court  of  last  resort  upon  the  construction  of  a  document  or 
upon  facts  either  admitted  or  proved  beyond  controversy,  it 
is  not  only  competent  but  expedient  in  the  interest  of  justice, 
to  entertain  the  plea.  The  expediency  of  adopting  that 
course  may  be  doubted  when  the  plea  cannot  be  disposed  of 
without  deciding  nice  questions  of  fact,  in  considering  which 
the  court  of  ultimate  review  is  placed  in  a  much  less  advan- 
tageous position  than  the  courts  below.  But  their  Lordships 
have  no  hesitation  in  holding  that  the  course  ought  not  in 
any  case  to  be  followed  unless  the  court  is  satisfied  that  the 
evidence  upon  which  they  are  asked  to  decide,  establishes 
beyond  doubt  that  the  facts,  if  fully  investigated,  would 
have  supported  the  plea.  Vide  also  Misa  v.  Currie,  1  App. 
CHS.  554;  Cooper  v.  Cooper,  13  App.  Cas.  88;  The  Tasmania, 
1~>  App.  Cas.  223;  Sutherland  v.  Thomson  (1906)  A.C.  55. 
Hut  if  the  appeal  succeeds  on  such  a  point,  no  costs  are  gen- 
erally allowed.  Cooper  v.  Cooper,  13  App.  Cas.  88. 

Lawson  v.  Carr,  10  Moo.  P.C.  162. 

In  a  collision  case  where  the  Court  of  Admiralty  had,  in 
accordance  with  its  ancient  practice  equally  divided  the  loss 
between  two  vessels,  each  being  in  fault,  but  under  a.  new 
statute  not  mentioned  in  the  proceedings  in  that  court  the 
loss  was  chargeable  wholly  against  the  ship  which  had  not 
exhibited  lights,  the  Judicial  Committee  upon  this  point  being 
urged  in  appeal,  decided  that  the  collision  had  taken  place 
29 
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Juris-  under  such  circumstances  as  to  bring  the  vessel  within  the 

Derail6  meaning  of  the  statute.  In  delivering  judgment  Lord  Kings- 
Point  not  down  said:  "It  is  true  that  this  point  was  not  argued  in 
taken  below,  the  court  below  and  their  Lordships  regret  that  in  this  case, 
as  it  has  happened  in  some  other  cases,  they  are  obliged  to 
decide  on  which  in  truth  no  opinion  has  ever  been  expressed 
by  the  learned  judge  from  whom  the  appeal  is  brought.  They 
cannot,  however,  deprive  the  party  of  the  right  to  avail 
himself  of  the  objection,  and  they  must  therefore  recommend 
that  the  sentence  complained  of  be  reversed  and  the  action 
dismissed  with  costs  in  the  court  below.  They  have  some 
doubts  whether  they  ought  not  to  make  the  appellant  pay 
the  costs  of  the  appeal,  but  they  think  upon  the  whole  that 
justice  will  be  satisfied  by  giving  no  costs  of  the  appeal  to 
either  side. 

Sreemutty  Doscee  v.  Ranee  Lalunmonee,  12  Moo.  Ind.  App.  Gas. 
470. 

Although  a  point  has  not  been  taken  in  the  court  below, 
yet  if  it  is  patent  on  the  face  -of  the  proceedings,  the  court 
can  take  judicial  notice  of  it;  Devine  v.  Holloway,  14  Moo. 
P.O.  290;  but  they  will  not  hear  the  case  on  issues  of  fact 
not  taken  below. 

Lord  Campbell  said  Dhurm  Das  Pandey  v.  Mossumat 
Shama  Soondri  Dibiah,  3  Moo.  Ind.  App.  Gas.  229 : 

"No  objection  was  made  in  either  of  the  courts  below  that 
the  proper  parties  were  not  before  the  court.  If  such  an 
objection  had  been  made  it  might  have  been  removed,  and 
I  think  it  is  a  safe  maxim  for  a  court  of  appeal  to  be  governed 
by — that  an  objection  which,  if  taken,  might  have  been  cured, 
and  which  has  not  been  taken  in  the  court  below,  shall  not 
be  taken  in  the  court  of  appeal." 

Res  judicata — chose  jugee. 

Leger  v.  Fournier,  14  Can.  S.C.R.  314. 

Held,  affirming  ,the  judgment  of  the  court  below,  where 
the  right  of  redemption  stipulated  by  the  seller  entitled  him 
to  take  back  the  property  sold  within  three  months  from  the 
day  the  purchaser  should  have  finished  a  completed  house  in 
course  of  construction  on  the  property  sold,  it  was  the  duty 
of  the  purchaser  to  notify  the  vendor  of  the  completion  of 
the  house,  and  in  default  of  such  notice,  the  right  of  redemp- 
tion might  be  exercised  after  the  expiration  of  the  three 
months. 
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There  was  no  chose  jugee  between  the  parties  by  the  dis- Juris- 
missal  of  a  prior  action   on    the    ground    that    the    time    to p™  J^. 
exercise  the  right  of  redemption  had  not  arrived,  and  the|^s       *' 
conditions  stipulated  had  not  been  complied  with.  judicata. 

Muir  v.  Carter,  16  Can.  S.C.R.  473. 
Holmes  v.  Carter,  16  Can.  S.C.R.  473. 

A  final  judgment  setting  aside  an  intervention  to  a  seizure 
of  the  dividends  of  bank  shares  founded  upon  an  allegation 
that  such  dividends  formed  part  of  a  substitution  is  not  a 
res  judicata  as  to  the  corpus  of  said  shares  nor  as  to  the 
dividends  of  other  shares  claimed  under  a  different  title. 

Fonseca  v.  Attorney-General  of  Canada,  17  Can.  S.C.R.  612. 

Per  Gwynne,  J. — There  is  no  sound  reason  why  the  Gov- 
ernment of  the  Dominion  should  not  be  bound  by  the  judgment 
of  a  court  of  justice  in  a  suit  to  which  the  Attorney-General, 
as  representing  the  Government,  was  a  party  defendant, 
equally  as  any  individual  would  be,  if  the  relief  prayed  by 
the  information  is  sought  in  the  same  interest  and  upon  the 
same  grounds  as  were  adjudicated  upon  by  the  judgment  in 
the  former  suit. 

Farwell  v.  The  Queen,  22  Can.  S.C.R.  553. 

In  proceedings  on  an  information  of  intrusion  exhibited 
by  the  Attorney-General  of  Canada  against  the  appellant, 
it  had  been  adjudged  that  the  appellant,  who  claimed  title 
under  a  grant  from  the  Crown  under  the  Great  Seal  of 
British  Columbia,  should  deliver  up  possession  of  certain 
lands  situate  within  the  railway  belt  in  that  province.  The 
Queen  v.  Farwell,  14  Can.  S.C.R.  392. 

The  appellant  having  registered  his  grant  and  taken  steps 
to  procure  an  indefeasible  title  from  the  Registrar  of  Titles 
of  British  Columbia,  thus  preventing  grantees  of  the  Crowrn 
from  obtaining  a  registered  title,  another  information  was 
exhibited  by  the  Attorney-General  to  direct  the  appellant  to 
execute  to  the  Crown  in  right  of  Canada  a  surrender  or  con- 
veyance of  the  said  lands. 

Held,  that  the  proceedings  on  the  information  of  intru- 
sion did  not  preclude  the  Crown  from  the  further  remedy 
claimed. 

Davies  v.  McMillan,  S.C.  Cas.  306. 

K.   was  a   trader,  and  in  insolvent    circumstances    when 
old  the  whole  of  his  stock  in  trade  to  D.     At  the  time 
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of  this  sale  D.  was  aware  that  two  of  D.'s  creditors  had 
recovered  judgments  against  him.  The  sheriff  afterwards 
seized  the  goods  so  sold,  under  executions  issued  upon  judg- 
ments subsequently  obtained,  and  upon  an  interpleader  issue 
tried  in  the  County  Court  the  jury  found  that  K.  had  sold 
the  goods  with  intent  to  prefer  the  creditors  who  held  the 
prior  judgments,  but  that  D.  had  purchased  in  good  faith 
and  without  knowing  of  such  intention  on  the  part  of  the 
vendor.  Judgment  was  thereupon  entered  against  D.  in  the 
County  Court,  and  the  judgment  was  affirmed  by  the  Supreme 
Court  of  British  Columbia  en  bane. 

In  an  action  afterwards  brought  by  D.  against  the 
sheriff  for  trespass  in  seizing  the  goods  he  obtained  a  ver- 
dict, which  was,  however,  set  aside  by  the  court  en  bane,  a 
majority  of  the  judges  holding  that  the  County  Court 
judgment  was  a  complete  bar  to  the  action. 
On  appeal  to  the  Supreme  Court  of  Canada, 
Held,  reversing  the  judgment  of  the  Supreme  Court  of 
British  Columbia,  that  as  the  evidence  shewed  that  the 
goods  had  been  purchased  in  good  faith  by  D.  for  his  own 
benefit,  the  sale  was  not  void  under  the  statute  respecting 
fraudulent  preferences;  that  the  County  Court  judgment, 
being  a  decision  of  an  inferior  tribunal  of  limited  juris- 
diction, could  not  operate  as  a  bar  in  respect  of  a  cause  of 
action  in  the  Supreme  Court,  beyond  the  jurisdiction  of  the 
County  Court,  and  further,  that  even  if  such  judgment  could 
be  set  up  as  a  bar,  it  ought  to  have  been  specially  pleaded  by 
way  of  estoppel,  by  a  plea  setting  up  in  detail  all  the  facts 
necessary  to  constitute  the  estoppel,  and  that  from  the 
evidence  in  the  case  it  appeared  that  no  such  estoppel  could 
have  been  established.  Taschereau,  J.,  dissented. 


Stuart  v.  Mott,  23  Can.  S.C.R.  384. 

S.  brought  a  suit  for  performance  of  an  alleged  verbal 
agreement  by  M.  to  give  him  one-eight  of  an  interest  of  his, 
M.  's  interest  in  a  gold  mine,  but  failed  to  recover  as  the  court 
held  the  alleged  agreement  to  be  within  the  Statute  of  Frauds. 
On  the  hearing  M.  denied  the  agreement  as  alleged,  but 
admitted  that  he  had  agreed  to  give  S.  one-eighth  of  his 
interest  in  the  proceeds  of  the  mine  when  sold,  and  it  having 
been  afterwards  sold  S.  brought  another  action  for  payment 
of  such  share  of  the  proceeds. 

Held,  reversing  the  decision  of  the  Supreme  Court  of 
Nova  Scotia,  Fournier  and  Taschereau,  JJ.,  dissenting  that 
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S.  was  not  estopped  by  the  first  judgment  against  him  from  Juris" 
bringing  another  action. 

Held,  also,  that  the  contract  for  a  share  of  the  proceeds 
was  not  one  for  sale  of  an  interest  in  land  within  the  Statute  judicata. 
of  Frauds. 

Grant  v.  Maclaren,  23  Can.  S.C.R.  310. 

A  Court  of  Probate  has  no  jurisdiction  over  accounts  of 
trustees  under  a  will,  and  the  passing  of  accounts  containing 
items  relating  to  the  duties  of  both  executors  and  trustees  is 
not,  so  far  as  the  latter  are  concerned,  binding  on  any  other 
court,  and  a  Court  of  Equity,  in  a  suit  to  remove  the  executors 
and  trustees,  may  investigate  such  accounts  again  and  dis- 
allow charges  of  the  trustees  which  were  passed  by  the 
Probate  Court. 

Law  v.  Hansen,  25  Can.  S.C.R.  69. 

A  judgment  of  a  foreign  court  having  the  force  of  res 
judicata  in  the  foreign  country  has  the  like  force  in  Canada. 

Unless  prevented  by  rules  of  pleading  a  foreign  judg- 
ment can  be  made  available  to  bar  a  domestic  action  begun 
before  such  judgment  was  obtained.  The  Delta,  1  P.D.  393, 
distinguished. 

The  combined  effect  of  Orders  24  and  70,  Rule  2,  and 
section  12,  sub-section  7  of  chapter  104  R.S.N.S.  (5  ser.), 
will  permit  this  to  be  done  in  Nova  Scotia. 

Mercier  et  vir.  v.  Barrette,  25  Can.  S.C.R.  94. 

In  an  action  en  bornage  between  M.  and  B.  a  surveyor 
was  appointed  by  the  Superior  Court  to  settle  the  line  of 
division  between  the  lands  of  the  respective  parties,  and  his 
report,  indicating  the  position  of  the  boundary  line,  was 
homologated,  and  the  court  directed  that  boundaries  should 
be  placed  at  certain  points  on  said  line.  M.  appealed  from 
that  judgment  to  the  Court  of  Review  claiming  that  the 
report  gave  B.  more  land  than  he  claimed  and  that  the  line 
should  follow  the  direction  of  a  fence  between  the  properties 
that  had  existed  for  over  thirty  years.  The  Court  of  Review 
gave  effect  to  this  contention  and  ordered  the  boundaries  to 
be  placed  according  to  it,  in  which  judgment  both  parties 
acquiesced  and  another  surveyor  was  appointed  to  execute 
it.  He  reported  that  he  had  placed  the  boundaries  as  directed 
by  the  Court  of  Review,  but  that  his  measurements  shewed 
that  the  line  indicated  was  not  in  the  line  of  the  old  fence 
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and  his  report  was  rejected  by  the  Superior  Court.  The 
Court  of  Review,  however,  held  that  the  report  of  the  first 
surveyor,  having  been  homologated  by  the  court,  was  final 
as  to  the  location  of  the  fence  and  that  the  judgment  had 
been  properly  executed.  The  Court  of  Queen's  Bench 
reversed  this  judgment,  set  aside  the  last  report  and  ordered 
the  surveyor  to  place  the  boundaries  in  the  true  line  of  the 
old  fence. 

Held,  reversing  the  decision  of  the  Court  of  Queen's 
Bench,  that  the  judgment  of  the  Court  of  Review  in  which 
the  parties  acquiesced  was  chose  jugee  between  them  not  only 
that  the  division  line  between  the  properties  must  be  located 
on  the  line  of  the  old  fence,  but  that  such  line  was  one 
starting  at  the  point  indicated  in  ,the  plan  and  report  of  the 
first  surveyor.  The  Court  of  Review  was  right,  therefore, 
in  holding  that  the  surveyor  executing  the  judgment  could 
do  nothing  else  than  start  his  line  at  the  said  point. 

Ross  et  al.  v.  The  Queen,  25  Can.  S.C.R.  564. 

The  Intercolonial  Railway  Act  provides  that  no  con- 
tractor for  construction  of  any  part  of  the  road  should  be 
paid  except  on  the  certificate  of  the  engineer,  approved  by 
the  Commissioners,  that  the  work  was  completed  to  his  satis- 
faction. Before  the  suppliant's  work  in  this  case  was  com- 
pleted the  engineer  resigned,  and  another  was  appointed  to 
investigate  and  report  on  the  unsettled  claims.  His  report 
recommended  tha,t  a  certain  sum  should  be  paid  to  the  con- 
tractors. 

Held,  per  Taschereau,  Sedgewick  and  King,  JJ.,  that  as 
the  court  in  McGreevy  v.  The  Queen,  18  Can.  S.C.R.  371,  had, 
under  precisely  the  same  state  of  facts,  held  that  the  con- 
tractor could  not  recover  that  decision  should  be  followed, 
and  the  judgment  of  the  Exchequer  Court  dismissing  tti'e 
petition  of  right  affirmed. 

Held,  per  Gwynne,  J.,  that  independently  of  McGreevy 
v.  The  Queen,  the  contractor  could  not  recover  for  want  of 
the  final  certificate. 

Held,  per  Strong,  C.J.,  that  as  in  McGreevy  v.  The  Queen, 
a  majority  of  the  judges  were  not  in  accord  on  any  proposi- 
tion of  law  on  which  the  decision  depended,  it  was  not  an 
authority  binding  on  the  Court,  and  on  the  merits  the  con- 
tractors were  entitled  to  judgment. 
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Sleeth  v.  Hurlbert,  25  Can.  S.C.R.  620.  Juris- 

A  search  warrant  issued  under  the  Canada  Temperance  generally. 
Act,  is  good  if  it  follows  the  prescribed  form,  and  if  it  has  Res 
been  issued  by  competent  authority  and  is  valid  on  its  face  judicata, 
it  will  afford  justification  to  the  officer  executing  it  in  either 
criminal  or  civil  proceedings,  notwithstanding  that  it  may 
be  bad  in  fact  and  may  have    been    quashed    or    set    aside. 
Taschereau,  J.,  dissenting. 

The  statutory  form  does  not  require  the  premises  to  be 
searched  to  be  described  by  metes  and  bounds  or  otherwise. 

A  judgment  on  certiorari  quashing  the  warrant  would 
not  estop  the  defendant  from  justifying  under  it  in  pro- 
ceedings to  replevy  the  goods  seized  where  he  was  not  a  party 
to  the  proceedings  to  set  the  warrant  aside,  and  such  judg- 
ment was  a  judgment  inter  paries  only.  Taschereau,  J.,  dis- 
senting. 

Clarke  v.  Phinney,  25  Can.  S.C.R.  633. 

An  executrix  obtained  from  the  Probate  Court  a  license 
to  sell  real  estate  of  a  deceased  testator  for  the  payment  of 
his  debts.  Judgment  creditors  of  the  devisees  moved  to  set 
aside  the  license,  but  failed  on  their  motion  and  again  in 
appeal.  The  lands  were  sold  under  the  license  and  the 
executrix  paid  part  of  the  price  to  the  judgment  creditors, 
and  they  received  the  same  knowing  the  moneys  to  have  been 
proceeds  of  the  sale  of  the  lands.  Afterwards  the  judgment 
creditors,  still  claiming  the  license  to  be  null,  issued  execu- 
tion against  the  lands,  and  the  purchaser  brought  an  action 
to  have  it  declared  that  the  judgment  was  not  a  charge 
thereon. 

Held,  that  the  judgment  upon  the  motion  to  set  aside 
the  license  was  conclusive  against  the  judgment  creditors 
and  they  were  precluded  thereby  from  taking  collateral  pro- 
ceedings to  charge  the  lands  affected,  upoji  grounds  invoked 
or  which  might  have  been  invoked  upon  the  motion. 

Held,  further,  that  the  judgment  creditors,  by  receiving 
payment  out  of  the  proceeds  of  the  sale,  had  elected  to  treat 
the  license  as  having  been  regularly  issued,  and  were 
estopped  from  attacking  its  validity  in  answer  to  the  action. 

Cooper  et  al.  v.  Molsons  Bank,  26  Can.  S.C.R.  611. 

Under  the  Judicature  Act,  estoppel  by  res  judicata 
cannot  be  relied  on  as  a  defence  to  an  action  unless  specially 
pleaded. 


404 


SUPREME  COURT  ACT. 


Juris- 
prudence 
generally. 
Bee 
judicata. 


Stevenson  v.  City  of  Montreal,  and  White,  Mis-en-cause,  27  Can. 

S.C.R.  593. 

Prior  to  the  proceedings  which  give  rise  to  the  action, 
the  City  of  Montreal  determined  to  widen  Stanley  Street 
between  Sherbrooke  and  St.  Catherine  Streets,  and  passed 
a  by-law  to  provide  for  the  expropriation  of  sufficient  land, 
back  of  the  Original  line  of  the  street,  to  carry  out  the 
intended  widening.  In  the  assessment  roll  prepared  to  meet 
the  cost  of  this  widening,  a  rate  was  set  upon  all  property 
on  the  street,  not  only  between  St.  Catherine  and  Sherbrooke 
Streets,  but  northward  to  the  extreme  northerly  limit  of 
Stanley  Street  on  the  confines  of  Mount  Royal  Park.  W. 
attacked  this  assessment  roll,  claiming  that  his  property, 
on  the  upper  part  of  Stanley  Street,  should  not  be  assessed 
for  the  widening  in  question  as  the  said  upper  part  of 
Stanley  Street  was  a  private  way.  The  Superior  Court 
gave  judgment  in  favour  of  W.'s  contentions,  and  quashed 
the  assessment  roll.  Further  expropriations  to  carry  out 
the  proposed  widening  between  St.  Catherine  and  Sher- 
brooke Streets,  were  then  proceeded  with,  and  assessment 
rolls  prepared  by  which  the  whole  cost  of  these  expropria- 
tions was  thrown  upon  the  proprietors  between  St.  Catherine 
and  SherKrooke  Streets,  no  part  being  rated  against  W.  or 
other  proprietors  on  the  upper  part  of  Stanley  Street.  Ob- 
jections were  thereupon  filed  to  set  aside  these  assessment 
rolls  on  the  ground  that  the  assessments  were  augmented  by 
improperly  releasing  the  property  on  the  upper  part  of 
Stanley  Street  from  any  po,rtion  of  the  assessment,  and  W. 
was  called  into  the  case  to  defend  his  interests.  The  Superior 
Court  Held,  1st.  That  the  former  judgment  in  the  action 
between  W.  and  the  City  of  Montreal  was  res  judicata  and 
that  the  upper  portion  of  Stanley  Street  was  a  private  way 
and  therefore  exempt  from  assessment;  and  2nd.  Even  if 
that  point  had  not  been  settled  by  the  former  judgment, 
that  the  petitioners  had  failed  to,  prove  that  the  street  was 
not  a  private  way.  This  judgment  was  affirmed  by  the 
Court  of  Queen's  Bench  (Q.R,  6  Q.B.  107),  and  upon  further 
appeal,  the  Supreme  Court  of  Canada  affirmed  the  decision 
of  the  Court  of  Queen's  Bench  and  dismissed  the  appeal 
with  costs. 

Delorme  v.  Cusson,  28  Can.  S.C.R.  66. 

"Where,  as  the  result  of  a  mutual  error  respecting  the 
division  line,  a  proprietor  had  in  good  faith,  and  with  the 
knowledge  and  consent  of  the  owner  of  the  adjoining  lot, 
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erected  valuable  buildings  upon  his  own  property,   and   itjurig- 
afterwards   appeared   that     his   walls     encroached    slightly  ^j^j6 
upon  his  neighbour's  land,  he  cannot  be  compelled  to  de-f^era  y' 
molish   the  walls  which   extend  beyond  the  true   boundary  judicata. 
or  be  evicted  from  the  strip  of  land  they  occupy,  but  should 
be  allowed  to   retain  it  upon  payment  of  a  reasonable  in- 
demnity. 

In  an  action  for  revendicatiojn  under  such  circumstances 
the  judgment  previously  rendered  in  an  action  en  ~bornage 
between  the  same  parties  cannot  be  set  up  as  res  judicata 
against  the  defendant's  claim  to  be  allowed  to  retain  the 
ground  encroached  upon  by  paying  reasonable  indemnity, 
as  the  objects  and  causes  of  the  two  actions  were  different. 

Hyde  v.  Lindsay,  29  Can.  S.C.R.  505. 

A  merchant  in  Ottawa,  Ontario,  purchased  the  assets  of 
an  insolvent  trader  in  Hull,  Quebec,  but  refused  to  accept 
delivery  of  the  same.  The  curator  of  the  estate  brought  an 
action  in  the  Superior  Court  of  Quebec  to  compel  him  to  do 
so  and  obtained  judgment,  whereupon  he  accepted  delivery 
and  paid  the  purchase  money.  The  curator  subsequently 
brought  action  in  Ontario  for  special  damages  alleged  to 
have  been  incurred  in  the  care  and  preservation  of  the 
assets  from  the  time  of  the  purchase  until  the  delivery. 
JTcld,  that  these  special  damages,  most  of  which  could  not 
be  ascertained  until  after  the  purchase  was  completed,  could 
not  have  been  included  in  the  action  brought  in  the  Quebec 
courts  and  the  right  to  recover  them  was  not  res  judicata 
by  the  judgment  in  that  action. 

Carroll  v.  Erie  Co.  Natural  Gas  and  Fuel  Co.,  29  Can.  S.C.R.  591. 

In  an  action  relating  to  the  construction  of  a  deed  the 
plaintiff  claimed  the  benefit  of  a  'reservation  contained  in 
a  prior  agreement,  but  judgment  was  given  against  him  o£i 
the  ground  that  the  agreement  was  superseded  by  the  deed. 
He  then  brought  an  action  to  reform  the  deed  by  inserting 
the  reservation  therein.  Held,  that  the  subject  matter  of 
the  second  action  was  not  res  judicata  by  the  previous  judg- 
ment. In  an  action  for  rectification  of  a  contract  the  plain- 
tiff may  be  awarded  damages. 

Jones  v.  City  of  St.  John,  31  Can.  S.C.R.  320. 

J.  having  been  assessed  in  1896  on  personal  property  as 
a  resident  of  St.  John,  N.B.,  appealed  without  success  to 


406 


SUPREME    COURT   ACT. 


Juris- 
prudence 
generally. 
Res 
judicata. 


the  appeals  committee  of  the  common  council,  and  then 
applied  to>  the  Supi-erne  Court  of  New  Brunswick  for  a  writ 
of  certiorari  to  quash  the  assessment,  which  was  refused. 
An  execution  having  been  threatened  he  then  paid  the  taxes 
under  protest.  The  matter  was  thus  left  in  abeyance.  In 
1897  he  was  again  assessed  under  the  same  circumstances, 
and  took  the  same  course  with  the  exception  that  he  ap- 
pealed to  the  Supreme  Court  of  Canada  from  the  judgment 
refusing  a  certiorari,  and  the  Court  held  the  assessment  void 
and  ordered  the  writ  to  issue  for  quashing.  (See  30  Can. 
S.C.R.  122.)  J.  then  brought  an  action  for  repayment  of 
the  amount  paid  for  the  assessment  of  1896.  Held,  affirming 
the  judgment  of  the  Supreme  Court  of  New  Brunswick,  that 
the  judgment  refusing  a  certiorari  to  quash  the  assessment 
in  1896  was  res  judicata  against  J.  and  he  could  not  recover 
the  amount  sol  paid. 

Citizens  Light  &  Power  Co.  v.  Town  of  St.  Louis,  34  Can.  S.C.R. 
495. 

Held,  where  there  is  a  confession  of  judgment  as  to  part 
of  a  claim  a  judgment  entered  thereon  is  res  judicata  that 
the  contract  was  not  ultra  vires  and  such  a  defence  cannot 
be  set  up  to  an  action  for  a  further  sum  claimed  to  be  due 
under  the  contract. 

Prevost  v.  Prevost,  35  Can.  S.C.R.  193. 

Where  a  person  who  might  have  an  eventual  interest  in 
substituted  lands  has  not  been  called  to  the  family  council 
nor  made  a  party  in  the  Superior  Court  in  proceedings  for 
authority  to  sell  the  lands,  the  order  authorising  the  sale 
is,  as  to  him,  res  inter  olios  act  a,  does  not  prejudice  his 
rights,  and,  therefore,  he  cannot  maintain  an  appeal  there- 
from. 

Fontaine  v.  Payette,  36  Can.  S.C.R.  613. 

In  proceedings  for  the  sale  of  lauds  under  execution, 
the  appellants  filed  an  opposition  to  secure  a  charge  thereon 
and  under  the  provision  of  article  726  of  the  Code  of  Civil 
Procedure,  a  judge  of  the  Superior  Court  ordered  that  the 
opposants  should,  within  a  time  limited,  furnish  security 
that  the  lands,  if  sold  subject  to  the  charge,  should  realize 
sufficient  to  satisfy  the  claim  of  the  execution  creditor.  On 
failure  tof  give  security  as  required  the  opposition  was  dis- 
missed, and  on  appeal  to  the  Supreme  Court  of  Canada, 
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the   judgment   dismissing   the  opposition  was   affirmed    (35Juris- 
C'an.  S.C.R.  1).       Subsequently  the  proceedings  in  execution  prudence 
were  continued  and,  on  the  eve  of  the  date  advertised 
thY  sale  by  the  sheriff,  the  opposants  filed  another  opposition 
to  secure  the  same  charge,  offered  to  furnish  the  necessary  once  for  all. 
security,    and    obtained   an   order   staying   the    sale.        The 
judgment    appealed    from    maintained   k    subsequent   o^der 
made  under   article   651,    C.P.Q.,   which   revoked  the   order 
staying  the  sale  and  dismissed  the  opposition. 

Held,  that  the  judgment  dismissing  the  opposition  on 
default  to  furnish  the  required  security  was  chose  jugee 
against  the  appellants  and  deprived  them  of  any  right  to 
give  such  security  or  take  further  proceedings  to  secure  their 
alleged  charge  upon  the  lands  under  seizure. 

Per  Taschereau,  C.J. — In  a  case  like  the  present  an 
appeal  to  the  Supreme  Court  of  Canada  would  be  quashed, 
on  motion  by  the  respondent,  as  being  taken  in  bad  faith. 

Per  Girotiard,  J. — As  the  order  by  the  judge  of  first 
instance  was  made  in  the  exercise  of  judicial  discretion  the 
Supreme  Court  of  Canada,  under  section  27  of  the  Act,  was 
deprived  of  jurisdiction  to  entertain  the  appeal. 

Vide  Daivson  v.  Macdonald,  supra,  p.  43;  Miller  v. 
Robertson,  supra,  p.  395;  Exchange  Bank  v.  Oilman,  supra, 
p.  390;  Shair  v.  St.  Louis,  supra,  p.  15;  Ontario  &  Quebec 
v.  Marcheterre,  supra,  p.  16 ;  Desaulniers  v.  Payette,  supra, 
p.  46;  Baptist  v.  Baptist,  supra,  p.  11. 

Damages  assessed  once  for  all. 

City  of  Montreal  v.  McGee,  30  Can.  S.C.R.  582. 

Held,  that  the  reservation  of  recourse  for  future  darn- 
ages  in  a  judgment  upon  an  action  for  tort  is  not  an  adjudi- 
cation which  can  preserve  the  right  of  action  beyond  the 
time  limited  by  the  provisions  of  the  Civil  Code. 

Senible,  where,  in  an  action  of  this  nature  there  is  but 
one  cause  of  action  past  and  future  damages  must  be 
assessed  once  for  all. 

Gareau  v.  Montreal  Street  Rly.,  31  Can.  S.C.R.  463. 

The  plaintiff's  action  was  brought  to  recover  damages  to 
buil dings  resulting  from  vibration  caused  by  the  working 
of  the  defendant's  machinery.  The  action  was  dismissed 
in  the  court  below.  This  was  reversed  by  the  Supreme 
Court  which  fixed  a  sum  to  cover  damages  past,  present  and 
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future.  If  not  accepted  by  the  plaintiff,  a  new  trial  as  to 
amount  of  damages  claimed  by  the  writ  (which  did  not 
include  future  damages)  was  ordered. 

Anctil  v.  Quebec,  33  Can.  S.C.R.  347. 

Held,  that  it  was  illegal  for  a  plaintiff  to  reserve  in 
his  action  a  right  to  bring  a  subsequent  action  for  other 
damages,  as  the  damages  must  be  assessed  once  for  all. 

Judicial  notice  ~by  court. 

L 'Association  St.  Jean  Baptiste  v.  Brault,  30  Can.  S.C.R.  598. 

Held,  that  if  the  contract  in  question  is  unlawful  its 
illegality  cannot  be  waived  or  condoned  by  conduct  on  the 
part  of  the  party  against  whom  it  is  asserted  and  it  is  the 
duty  of  the  Court  ex  mero  motu  to  notice  the  nullity  at  any 
stage  of  the  case. 

City  of  Montreal  v.  McGee,  30  Can.  S.C.R.  582. 

Held,  that  the  prescription  of  actions  for  personal  in- 
juries established  by  article  2262  of  the  Civil  Code  is  not 
waived  by  failure  of  the  defendant  to)  plead  the  limitation, 
but  the  Court  must  take  judicial  notice  of  such  prescrip- 
tion as  absolutely  extinguishing  the  right  of  action. 

McFarran  v.  Montreal  Park  &  Island  Rly.,  30  Can.  S.C.R.  410. 

When  it  appears  upon  the  face  of  the  writ  of  summons 
and  statement  of  claim  that  the  plaintiff  has  no  right  of 
action,  it  is  not  necessary  that  objection  should  be  taken  by 
exception  a  la  forme.  Absolute  want  of  legal  right  of 
action  may  be  invoked  by  a  defendant  at  any  stage  of  a  suit. 

Logan  v.  Lee,  39  Can.  S.C.R.  311. 

As  an  appellate  tribunal  for  the  Dominion  of  Canada, 
the  Supreme  Court  of  Canada  requires  no  evidence  of  the 
laws  in  force  in  any  of  the  provinces  or  territories  of  Canada. 
It  is  bound  to  take  judicial  notice  of  the  statutory  or  other 
laws  prevailing  in  every  province  or  territory  in  Canada, 
even  where  they  may  not  have  been  proved  in  the  courts 
below,  or  although  the  opinion  of  the  judges  of  the  Supreme 
Court  of  Canada  may  differ  from  the  evidence  adduced  upon 
those  points  in  the  courts  below.  Cooper  v.  Cooper  (13 
App.  Cas.  88)  followed.  (Cf.  R.S.C.  (1906),  c.  145,  s.  17). 

The  plaintiff,  a  longshoreman,  was  engaged  by  the  de- 
fendant, in  Montreal,  to  act  as  foreman  on  his  contracts 
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as  a  stevedore  at  the  port  of  St.  John,  N.B.  While  in 
performance  of  his  work,  the  plaintiff  went  into  the 
to  re-arrange  a  part  of  the  cargo-  in  a  vessel,  in  the  port  °f 
St.  John,  and,  in  assisting  the  labourers,  stood  under  anment 
open  hatchway  where  he  was  injured  by  a  heavy  weight 
falling  upon  him  on  account  of  the  negligence  of  the  winch- 
man  in  passing  it  across  the  upper  deck.  The  winch-man 
had  attempted  to  remove  the  article  which  fell,  without  any 
order  from  his  foreman,  the  plaintiff,  and  with  improperly 
adjusted  tackle.  In  an  action  for  damages  instituted  in 
the  Superior  Court,  at  Montreal,  it  was  held  that  the  plain- 
tiff was  entitled  to  recover  either  under  the  law  of  the  Pro- 
vince of  Quebec  or  under  the  provisions  of  the  New  Bruns- 
wick Act,  3  Edw.  VII.  c.  11,  as  he  came  within  the  class  of 
persons  therein  mentioned  to  whom  the  law  of  the  latter 
province  relating  to  the  doctrine  of  common  employment 
does  not  apply. 

Acquiescence  in  judgment. 

Ball  v.  McCaffrey,  20  Can.  S.C.R.  319. 

The  constitutionality  of  the  statute  of  the  Province  of 
Quebec  having  been  raised  by  the  defendant's  plea,  there- 
upon the  Attorney-General  intervened  and  the  judgment  of 
the  Superior  Cojurt  having  maintained  the  plaintiff's  action 
and  the  Attorney-General's  intervention,  the  defendant 
appealed  to  the  Court  of  Queen's  Bench,  but  afterwards 
abandoned  his  appeal  from  the  judgment  on  the  intervention. 
On  appeal  to  the  Supreme  Court  from  the  Court  of  Queen's 
Bench  on  the  principal  actjom  the  defendant  claimed  he  had 
the  right  to  have  the  judgment  of  the  Superior  Court  on 
the  intervention  reviewed.  Held,  that  the  latter  judgment 
could  not  be  reviewed. 

Societe   Canadienne  Francaise    de    Construction    de    Montreal  v 
Daveluy,  20  Can.  S.C.R.  449. 

By  a  judgment  of  the  Court  of  Queen's  Bench  defendant 
was  ordered  to  deliver  up  a  number  of  its  shares  upon  pay- 
ment of  a  certain  sum.  Before  the  time  for  appealing 
expired  the  attorney  ad  litem  for  defendant  delivered  the 
shares  to  plaintiff's  attorney  and  stated  he  would  not  appeal 
it'  the  society  were  paid  the  amount  directed  to  be  paid. 
An  appeal  was  subsequently  taken  before  the  plaintiff's 
attorney  complied  with  the  terms  of  the  offer.  On  motion 
to  quash  the  appeal  on  the  ground  of  acquiescence  in  the 
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judgment,  Held,  that  the  appeal  would  lie.  Per  Taschereau, 
J- — An  attorney  ad  lit  em  has  no  authority  to  bind  his  client 
not  to  appeal  by  an  agreement  with  the  opposing  attorney 
that  no  appeal  would  be  taken. 


In  re  Ferguson,  Turner  v.    Bennett,  Turner  v.    Carson,    28    Can. 
S.C.R.  38. 

The  judgment  appealed  from  gave  certain  costs  to  appel- 
lant which  were  tax'ed  and  paid  to  him  out  of  moneys  in 
court  to  the  credit  of  the  cause.  A  motion  to  quash  was 
made  on  the  ground  that  by  accepting  these  costs  the  appel- 
lant had  acquiesced  in  the  judgment  appealed  from  by 
taking  a  benefit  thereunder.  Held,  that  the  reception  of 
the  costs  in  question  was  in,  no  way  inconsistent  with  the 
appeal  against  the  construction  the  judgment  had  placed 
upon  the  will  in  dispute. 

Schlomann  v.  Dowker,  30  Can.  S.C.R.  323. 

Defendants  filed  judicial  abandonments  as  ordered  by 
the  judgments  appealed  from,  declaring,  however,  in  the 
deeds,  that  exception  was  taken  thereto,  and  that  they  in- 
tended to  appeal,  but  made  the  abandonment  to  avoid  capias, 
etc.  Held,  per  Stro/ng,  C.J.,  and  Taschereau  and  Girouard, 
JJ.,  that  appellants  had  acquiesced  in  the  judgments,  exe- 
cuted the  order  against  them  and  left  matters  in  a  position 
where  it  was  impossible  to  obtain  relief.  Gwynne,  J.,  con- 
curred on  the  understanding  that  there  should  not  be  res 
judicata  in  respect  to  an  alleged  partnership.  Sedgewick,  J., 
assented  doubtfully,  as  he  did  not  feel  satisfied  that  the 
abandonment  had  not  been  made  under  stress. 


Amending  statutes — effect  on  pending  litigation. 

Taylor  v.  The  Queen,  1  Can.  S.C.R.  65. 

It  was  held  that  no  appeal  wo^uld  lie  from  the  judgment 
signed,  entered  or  pronounced  prior  to  January  llth,  1876, 
the  day  on  which  the  Act  constituting  the  Court  came  into 
force. 

Hurtubise  v.  Desmarteau,  19  Can.  S.C.R.  562. 

It  was  held  that  the  amendment  54-55  V.  c.  25,  s.  3,  did 
not  apply  to  a  case  in  which  the  judgment  of  the  Court  of 
Keview  was  delivered  ooi  the  day  the  Act  came  into-  force. 
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Hyde  v.  Lindsay,  29  Can.  S.C.R.  99.  Juris- 

The  Act  60  &  61  V.  c.  34,  which  restricts  the  right  of  g^eral°l y. 
appeal   to   the    Supreme    Court   in    cases   from    Ontario    as  Amending 
therein   specified,   does   not   apply   to   a   case   in   which   the  statutes, 
action  was  pending  when  the  Act  came  into  force,  although 
the  judgment   directly   appealed   from  may   not   have  been 
pronounced  until  afterwards. 

Cowen  v.  Evans,  Mitchell  v.  Trenholme,  Mills  v.  Limoges,  22  Can. 
S.C.R.  331. 

The  statute  54  &  55  V.  c.  25,  s.  3,  which  provides  that 
''whenever  the  right  to  appeal  is  dependent  upon  the 
amount  in  dispute  such  amount  shall  be  understood  to  be 
that  demanded  and  not  that  recovered,  if  they  are  different, ' ' 
does  not  apply  to  cases  in  which  the  Superior  Court  has 
rendered  judgment  orr  to  cases  argued  and  standing  for 
judgment  (en  dclibere}  before  that  court,  when  the  Act  came 
into  force.  Williams  v.  Irvine,  22  Can.  S.C.R,  108,  followed. 

Vide   Couture  v.   Bouchard,  infra,  p. 

Williams  v.  Irvine,  22  Can.  S.C.R.  108. 

By  section  3,  chapter  25  of  54  &  55  V.  an  appeal  is  given 
to  the  Supreme  Court  of  Canada  from  the  judgment  of  the 
Superior  Court  in  review  (P.Q.),  "where  and  so  long  as  no 
appeal  lies  from  the  judgment  of  that  court,  when  it 
confirms  the  judgment  rendered  in  the  court  appealed  from, 
which  by  the  law  of  the  Province  of  Quebec,  is  appealable 
to  the  Judicial  Committee  of  the  Privy  Council." 

The  judgment  in  this  case  was  delivered  by  the  Superior 
Court  on  the  17th  November,  1891,  and  was  affirmed  unani- 
mously by  the  Superior  Court  in  review  on  the  29th  July, 
1892,  which  latter  judgment  was  by  the  law  of  the  Province 
of  Quebec  appealable  to  the  Judicial  Committee.  (The 
statute  54  &  55  V.  c.  25,  was  passed  on  the  30th  September, 
1891,  but  the  plaintiff's  action  had  been  instituted  on  the 
22nd  November,  1890,  and  was  standing  for  judgment  before 
the  Superior  Court  in  the  month  of  June,  1891,  prioi-  to  the 
passing  of  54  &  55  V.  c.  25.  On  an  appeal  from  the  judg- 
ment of  the  Superior  Court  in  review  to  the  Supreme  Court 
of  Canada,  the  respondent  moved  to  quash  the  appeal  for 
want  of  jurisdiction. 

Held,  per  Strong,  C.J.,  and  Pournier  and  Sedgewick, 
JJ.,  that  the  right  of  appeal  given  by  54  &  55  V.  c.  25,  does  not 
extend  to  cases  standing  for  judgment  in  the  Superior  Court 
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prior  to  the  passing  of  the  said  Act.  Couture  v.  Bouchard, 
21  Can.  S.C.R.  281,  followed.  Taschereau  and  Gwynne,  JJ., 
dissenting. 

Fo-urnier,  J. — That  the  statute  is  not  applicable  to  cases 
already  instituted  -or  pending  before  the  Courts,  no  special 
words  to  that  effect  being  used. 

Sedgwick  v.  Montreal  Light,  Heat  &  Power  Co.,  41  Can.  S.C.R. 
639,  C.R.   [1910]   A.C.  485. 

An  appeal  lies  to  the  Supreme  Court  of  Canada  from  a 
judgment  of  the  Court  of  Review  which  is  riot  appealable 
to  the  Court  otf  King's  Bench  but  is  susceptible  of  appeal 
to  His  Majesty  in  Council.  By  8  Edw.  VII.  c.  75  (Que.) 
the  amount  required  to  permit  of  an  appeal  to  His  Majesty 
in  Council  was  fixed  at  $5,000  instead  of  £500  as  theretofore. 

It  was  held  that  said  Act  did  not  govern  a  case  in  which 
the  judgment  of  the  Court  of  Review  was  pronounced  before 
it  came  into  force. 

Colonial  Sugar  Refining  Co.  v.  Irving,   (1905)  A.C.  369. 

Held,  that  although  the  right  of  appeal  from  the  Supreme 
Court  of  Queensland  to  His  Majesty  in  Council  given  by 
the  Order  in  Council  of  June  30,  1860,  has  been  taken  away 
by  the  Australian  Commonwealth  Judiciary  Act,  1903,  s.  39, 
ss.  2,  and  the  only  appeal  therefrofri  now  lies  to  the  High 
Court  of  Australia,  yet  the  Act  is  not  retrospective,  and  a 
right  of  appeal  to  the  King  in  Council  in  a  suit  pending 
when  the  Act  was  passed  and  decided  by  the  Supreme  Court 
afterwards  was  not  taken  away. 

Judgment  en  delibere — Time  does  not  run. 

McCrae  v.  White,  9  Ont.  P.R.  288.   Nov.  24th,  1882. 

Judgment  was  delivered  by  the  Court  of  Appeal  on  the 
24th  March.  On  the  same  day  application  was  made  foe 
leave  to  appeal  to  the  Supreme  Court,  as  the  case  was  one 
in  which,  by  reason  of  the  O.J.  Act  there  is  no  appeal  with- 
out leave.  Leave  to  appeal  was  not  granted  till  1st  May, 
and  the  bond  was  filed  on  the  22nd  May. 

Counsel  for  appellant  applied  for  the  allowance  of  the 
bond. 

Counsel  contra  objected  that  the  bond  had  not  been  filed 
and  allowed  within  thirty  days  from  the  judgment,  as  re- 
quired by  the  Supreme  Court  Act. 
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Patterson,    J. — After    consultation   with    Burton    J.,    thejuris- 
delay  being  the  act  of  the  court,  the  time  for  filing  the 
must   count  from   the   granting   of  leave   to   appeal,   as 
delay  took  place  in  applying  for  such  leave.  en  deliber6. 

Couture  v.  Bouchard,  21  Can.  S.C.R.  281. 

In  an  action  brought  by  the  respondent  against  the 
appellant  for  $2,006  which  was  argued  and  taken  en  delibere 
by  the  Superior  Court  for  Lower  Canada,  sitting  in  review 
on  the  30th  September,  1891,  the  dayi  on  which  the  Act 
54-55  V.  c.  25,  s.  3,  giving  a  right  to  appeal  from  the  Superior 
Court  in  review  to  the  Supreme  Court  of  Canada  was 
sanctioned,  the  judgment  was  rendered  a  month  later  in 
favour  of  the  respondents.  On  appeal  to  the  Supreme 
Court  of  Canada, 

Held,  per  Strong,,  Foiurnier  and  Taschereau,  JJ.,  that 
the  respondent's  right  could  not  be  prejudiced  by  the  delay 
of  the  court  in  rendering  judgment  which  should  be  treated 
as  having  been  given  on  the  30th  September,  when  the  case 
was  taken  en  delibere,  and  therefore  the  case  was  not  appeal- 
able. Hurtubise  v.  Desmarteau,  19  Can.  S.C.R.  562,  fol- 
lowed. 

St  James  Election,  Brunet  v.  Bergeron,  33  Can.  S.C.R.  137. 

The  Controverted  Elections  Act,  R.S.  c.  9,  s.  32  (1886), 
provides  that  "the  trial  of  every  election  petition:  shall  be 
commenced  within  six  months  from  the  time  when  such 
petition  has  been  presented."  And  by  section  33  "the  court 
or  judge  may,  notwithstanding  anything  in  the  next  pre- 
ceding section,  from  time  to  time  enlarge  the  time  for  the 
commencement  of  the  trial." 

In  this  case  the  petition  was  presented  on  the  22nd 
February.  On  the  27th  February  preliminary  objections 
were  filed  which  were  dismissed  on  the  24th  April.  An 
appeal  was  taken  from  the  judgment  to  the  Supreme  Court 
on  the  2nd  May,  and  the  judgment  of  the'  Supreme  Court 
was  not  given  until  the  10th  October.  The  six  months 
within  which  the  trial  was  required  to  commence  by  section 
32  expired  on  the  22nd  August. 

The  petitioner  obtained  an  order  postponing  the  trial 
until  the  30th  juridical  day  after  the  judgment  of  the 
Supreme  Court  should  be  pronounced.  The  judgment  of 
the  Supreme  Court  having  been  pronounced  on  the  10th 
October,  the  30fh  juridical  day  it  was  admitted,  would  be 
the  17th  November.  On  the  14th  November  the  respondent 
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in  the  election  proceedings  moved  to  have  the  judgment 
fixing  the  trial  for  the  17th  November  set  aside  and  the 
petition  declared  lapsed,  which  was  refused,  and  a  further 
order  was  made  directing  the  trial  of  the  petition  for  the 
4th  December. 

The  point  for  the  decision  of  the  Supreme  Court  was 
to  determine  whether  or  not  the  election  court  had  juris- 
diction to  try  the  petition  on  that  date.  Held,  that  on  the 
10th  October  when  the  Supreme  Court  rendered  its  judg- 
ment on  the  appeal  from  the  judgment  upon  the  preliminary 
objections,  only  three  months  and  nine  days  could  be  counted 
out  of  the  six  months  frcim  the  date  of  the  filing  of  the 
petition,  leaving  two  months  and  twenty-one  days  to  com- 
plete the  six  months,  and  as  the  trial  began  on  the  4th 
December  it  was  within  that  period. 

Held,  that  a  case  may  be  ten,  twelve  or  more  months 
before  the  Supreme  Coairt,  and  it  was  impossible  to  give  to 
section  32  of  the  Act  the  strict  construction  that  the  respon- 
dent in  the  election  proceedings  contended  for. 

Attorney- General  v.  Scott,  34  Can.  S.C.R.  282. 

Held,  that  the  appellants  could  not  be  prejudiced  by  the 
delay  of  the  judge  in  deciding  upon  an  application  until 
after  the  expiration  of  the  60  days  allowed  for  bringing 
an  appeal  and  that  the  judgment  approving  of  the  security 
and  granting  leave  to  appeal  must  be  treated  as  having 
been  given  on  the  day  that  the  case  was  taken  en  delibere 
following  Couture  v.  Bouchard,  21  Can.  S.C.R.  281. 

Court  may  assume  jurisdiction  wlien   of  opinion  to  dismiss 
appeal. 

Schroeder  v.  Rooney,  Cass.  Dig.  403. 

On  appeal  to  the  Supreme  Cotort  of  Canada,  Held,  that 
it  was  doubtful  if  an  appeal  would  lie  to  the  Supreme  Court 
of  Canada  in  such  a  case,  but  if  it  would,  the  order  of 
Wilson,  C.J.,  affirmed  by  the  judgment  of  the  Divisional 
Court,  should  not  be  interfered  with. 

Quebec,  Montmorency  &  Charlevoix  Ely.  Co.  v.  Mathieu,  19  Can. 

S.C.R.  426. 

Appeal  from  judgment  affirming  an  award  fo,r  $1,974.75 
damages  on  expropriation  of  lands,  with  interest  from  date 
of  award  and  costs.  On  hearing  the  appeal,  Strong  and 
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Taschereau,  JJ.,  doubted  the  Court's  jurisdiction,  but  con-J«ris- 
curred  in  the  decision  of  the  Court  dismissing  the  appeal  r*1 
on   the  merits,  assuming,  without  deciding,  that  there  was  oon 
jurisdiction  to  entertain  it.      Per  Taschereau,  J. — The  Court  assume 
will   not,   on  appeal,   interfere  with  concurrent  findings   ofjnris- 
fact  in  the  courts  below,  fully  supported  by  evidence.         diction. 

The  Great  Eastern  Railway  Company  v.  Lambe,  21   Can.   S.C.R. 
431. 

On  appeal  to  the  Supreme  Court  the  respondent  moved 
to  quash  the  appeal  on  the  ground  that  the  amount  of  the 
original  judgment  was  the  only  matter  in  controversy  and 
was  insufficient  in  amount  to  give  jurisdiction  to  the  Court. 
The  Court  without  deciding  the  question  of  jurisdiction 
heard  the  appeal  on  the  merts,  and  dismissed  the  same  with 
costs. 

St.  Joachim  v.  Pointe  Claire  Turnpike  Road  Co.,  24  Can.  S.C.R. 
486. 

In  pronouncing  judgment  the  Court  said:  "An  objection 
to  our  jurisdiction  to  entertain  this  appeal  wras  taken  in 
limine  by  the  respondent.  But  as  we  are  of  opinion  that 
we  should  dismiss  the  appeal  we  assume  jurisdiction,  with- 
out determining  the  question  raised  thereupon,  asi  we  have 
often  done  in  such  cases,  and  as  the  Privy  Council  has  done 
in  many  instances,  amongst  others  in  Braid  v.  The  Great 
Western  Ely.  Co.,  1  Moo.  P.C.  N.S.  101. 

Bain  v.  Anderson,  28  Can.  S.C.R.  481. 

AVhere  the  jurisdiction  of  the  Supreme  Court  is  doubtful 
the  Court  may  assume  jurisdiction  if  it  has  decided  to  dis- 
miss the  appeal  on  the  merits. 

Bastien  v.  Filiatrault,  31  Can.  S.C.R.  129. 

In  this  case  after  hearing  counsel  for  the  parties  the 
Court  reserved  judgment,  and  on  a  subsequent  day,  dis- 
missed the  appeal  on  the  merits  with  costs  for  the  reasons 
given  in  the  courts  below,  and  without  determining  a  ques- 
tion as  to  the  jurisdiction  of  the  Court  to  entertain  the 
appeal  raised  by  the  respondent  upon  a  motion  to  quash. 

Canadian  Pacific  Rly.  Co.  v.  The  King,  38  Can.  S.C.R.  137. 

Where  the  jurisdiction  of  the  Supreme  Court  of  Canada 
to  entertain  an  appeal  was  in  doubt,  but  it  was  considered 
that  the  appeal  should  be  dismissed  on  the  merits,  the  court 
heard  and  decided  the  appeal  accordingly. 
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McDonald  v.  Gilbert,  16  Can.  S.C.R.  700. 

The  Court  said  it  could  not  refuse  to  hear  an  appeal  in 
which  such  a  trifling  sum  as  $20  was  involved,  yet  the  bring- 
ing of  such  appeals  was  highly  objectionable  and  to  be  in 
every  way  discouraged. 

Gorman  v.  Dixon,  26  Can.  S.C.R.  87. 

This  was  an  appeal  from  Prince  Edward  Island,  where 
the  amount  involved  was  $160.  In  giving  judgment  the 
Chief  Justice  said:  "It  is  to  be  hoped  that  some  statutory 
amendment  of  the  law  may  in  the  future  prevent  appeals 
to  this  Court  in  cases  of  such  very  mintfr  importance  as  the 
present,  in  which  the  amount  in  controversy  is  so  greatly 
disproportioned  to  the  expense  of  the  appeal  here." 

Kent  v.  Ellis,  31  Can.  S.C.R.  113. 

In  pronouncing  judgment  in  this  case  the  Chief  Justice 
said:  "The  Maritime  Provinces  enjoy  the  costly  privilege 
of  bringing  appeals  to  this  Court  upon  paltry  amounts. 
That  such  appeals  should  be  possible  is  a  blot  upon  thei 
administration  of  justice.  I  hope  the  Bar  of  the  Maritime 
Provinces  will  assist  in  obtaining  the  necessary  legislation 
to  put  an  end  to  that  state  of  things." 

Joinder  of  causes  of  action. 

Meloche  v.  Deguire,  34  Can.  S.C.R.  24. 

Held,  that  there  was  northing  objectionable  in  the  plain- 
tiff in  the  same  action  making  a  claim  en  partage  as  well  as 
au  petitoire. 

Reference  to  debates  in  Parliament. 

Gosselin  v.  The  King,  33  Can.  S.C.R.  255. 

Held,  that  it  was  not  proper  to  refer  to  debates  in  Parlia- 
ment for  the  purpose  of  construing  a  statute,  although  this 
rule  has  been  relaxed  with  respect  to  the  B.N.A.  Act.  The 
report  of  the  codifiers  of  the  Civil  Code  of  Lower  Canada 
are  often  referred  to  in  the  Quebec  courts,  in  the  Supreme 
Court  and  in  the  Privv  Council. 
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Grand  Trunk  Ely.  Co.  v.  Robertson,  39  Can.  S.C.R.  506.  .Turis- 

In  the  report  of  the  Chairman  of  the  Board  of  Railway  generally. 
Commissioners  it  is  said:  Debates  in 

"While  not  material  to  the  construction  of  the  amend- Parliament' 
ment,  it  is  interesting  to  note  that,  as  shewn  by  the  Hansard 
report  of  the  discussion  in  Parliament,  the  amendment  of 
1883  was  introduced  by  Mr.  McCarthy,  M.P.,  for  the  pur- 
pose of  making  the  provision  against  discrimination  more 
clear.  See  Hansard,  vol.  13,  pp.  141,  558  et  seq." 

Nesbitt,  K.C..  proposed  to  read  from  the  Hansard  re- 
marks made  by  the  Minister  of  Railways  when  introducing 
the  Bill  to  consolidate  the  Railway  Act,  but  in  the  face  of 
objection  made  by  certain  members  of  the  Court,  he  aban- 
doned his  intention. 

St.  Catharines  Milling  &    Lumber   Co.    v.    The    Queen,    13    Can. 
S.C.R.  577. 

Mr.  Justice  Strong  used  this  language  at  p.  606 : 

"In  construing  this  enactment  (The  British  North  America) 
Act)  we  are  not  only  entitled,  but  bound,  to  apply  that  well 
established  rule  which  requires  us,  in  placing, a  meaning  upon 
descriptive  terms  and  definitions  contained  in  statutes,  to  have 
recourse  to  external  aids  derived  from  the  surrounding  circum- 
stances and  the  history  of  the  subject}  matter  dealt  with,  and 
to  construe  the  enactment  by  the  light  derived  from  such  source, 
and  so  to  put  ourselves  as  far  as  possible  in  the  position  of  the 
legislature  whose  language  we  have  to  expound.  If  this  rule 
were  rejected  and  the  language  of  the  statute  were  considered 
without  such  assistance  from  extrinsic  facts,  it  is  manifest  that 
the  task  of  interpretation  would  degenerate  into  mere  speculation 
and  guess  work." 

Mr.  Mowat,  who  was  counsel  in  the  case,  said: 

"  In  various  cases  it  has  been  decided,  I  am  not  quite  sure 
whether  in  this  court  or  in  other  courts,  reference  has  been 
made  to  the  resolutions  upon  which  the  British  North  America 
Act  was  founded.  What  degree  of  importance  should  be 
attached  to  them  has  not  been  stated,  but  at  all  events  it  is 
reasonable  for  judges  to  look  at  them  and  if  they  do  find  that 
they  throw  any  light  on  the  subject  they  should  avail  themselves 
of  that  light." 

Relying  upon  this  authority,  counsel  in  the  Reference 
re  Representation  in  the  House  of  Commons,  33  Can.  S.C.R. 
475,  quoted  at  length  from  the  documentary  and  historical 
evidence  with  respect  to  the  circumstances  under  which  the 
Quebec  Resolutions  were  adopted  upon  which  the  Confedera- 
tion of  the  Provinces  of  Canada  was  based. 
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Juris-  In  re  Branch  Lines  (C.P.R.  v.  James  Bay  Ely.  Co.),  36  Can.  S.C.R. 

prudence  42. 

generally. 

Onus  The  general  principles  applicable  to  the  admissibility  of 

Probandi.  this  class  of  evidence  is  thus  expressed  by  Nesbitt,  J. 

"  The  general  rule  which  is  applicable  to  the  construction  of 
all  other  documents  is.  equally  applicable  to  statutes,  and  the 
interpreter  should  so  far  put  himself  in  the  position  of  those 
whose  words  he  is  interpreting  as  to  be  able  to  see  what  those 
words  related  to.  He  may  call  to  fois  aid  all  those  external  or 
historical  facts  which  are  necessary  for  this  purpose  and  which 
led  to  the  enactment,  and  for  those  he  may  consult  contemporary 
or  other  authentic  works  and  writings.  This,  however,  does  not 
justify  a  departure  from  the  plain  reasonable  meaning  of  the 
language  of  the  Act.  The  best  and  surest  mode  of  expounding 
an  instrument  is  by  construing  its  language  with  reference  to  the 
time  when  and  circumstances  under  which  it  was  made,  and  next 
to  such  method  of  exposition  is  the  rule  that  if  an  Act  be  fairly 
susceptible  of  the  construction  put  upon  it  by  usage,  the  courts 
will  not  disturb  that  construction.  The  authorities  for  these 
statements  are  too  well  known  to  render  lengthy  citation  neces- 
sary. I  refer,  however,  to  Read  v.  The  Bishop  of  Lincoln  (1892), 
A.C.  644;  Herbert  v.  Purchase  (L.R.  3  P.C.  605,  at  p.  648);  Max- 
well on  Statutes  (3  ed.),  pp.  32-39,  inclusively,  pp.  423  and 
following;  Broom's  Legal  Maxims  (7  ed.),  pp.  516-579.  As  to 
reference  to  House  of  Commons  records  for  purposes  of  historical 
exposition,  see  The  Attorney-General  of  British  Columbia  v.  The 
Attorney-General  of  Canada  (14  Can.  S.C.R.  345,  pages  361-369; 
14  App.  Cas.  295,  page  305);  The  Fisheries-  Case  (26  Can.  S.C.R. 
444);  pages  456-465  et  seq.;  In  re  Representation  in  '.he  House 
of  Commons  (33  Can.  S.C.R.  475,  pages  497,  581-593)." 


Onus  Probandi — Pleadings. 

Union  Bank  of  Halifax  v.  Indian  &  General  Investment  Trust,  40 
Can.  S.C.R.  510. 

The  plea  of  purchase  for  value  without  notice  must  be 
proved  in  its  entirety  by  the  party  offering  it;  it  is  not  in- 
cumbent on  the  opposite  party  to  prove  notice  after  the 
purchase  for  value  is  established. 

Where  a  conversation  over  the  telephone  was  relied  on 
as  proof  of  notice,  the  evidence  of  the  party  asserting  that 
it  took  place,  and  giving  the  substance  of  it  in  detail,  must 
prevail  over  that  of  the  other  party  who  states  only  that 
he  does  not  recollect  it. 

Porter  v.  Purdy,  41  Can.  S.C.R.  471. 

A  lease  for  years  provided  that  on  its  termination  the 
lessor,  at  his  option,  could  renew  or  pay  for  improvements. 
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When  it  expired  the  lessor  notified  the  lessee  that  he  would s-  68. 
not  renew  and  that  he  had  appointed  a  valuator  of  the  im-  ~~ 
provements  requesting  her  to  do  the  same,  which  she  did. 
Tht1  valuation  was  made  and  the  amount  thereof  tendered 
to  the  lessee  which  she  refused  on  the  ground  that  valuable 
improvements  had  not  been  appraised,  and  refusing  to  give 
up  possession  when  demanded  the  lessor  brought  ejectment. 
By  her  plen  to  the  action  the  lessee  set  up  the  invalid  ap- 
praisement and  claimed  that  as  the  lessor's  option  could 
not  be  exercised  until  a  valid  appraisement  had  been  made 
lie  was  not  entitled  to  possession.  By  a  plea  on  equitable 
grounds  she  again  set  up  the  invalid  appraisement  and 
asked  that  it  be  set  aside  and  the  lessor  ordered  to  specific- 
ally perform  the  condition  in  the  lease  for  renewal  and  for 
other  and  further  relief. 

It  was  held,  Idington,  J.,  dissenting,  that  s.  289  of  the 
Supreme  Court  Act  of  New  Brunswick  did  not  authorize 
that  court  to  grant  relief  to  the  lessee  under  her  equitable 
plea  ;•  that  such  a  plea  to  an  action  of  ejectment  must  state 
facts  which  would  entitle  the  defendant  to  retain  possession; 
which  the  plea  in  this  case  did  not  do. 

PROCEDURE. 

68.  Proceedings  in  appeals  shall,  when  not  otherwise  provided 
for  by  this  Act,  or  by  the  Act  providing  for  the  appeal,  or  by  the 
general  rules  and  orders  of  the  Supreme  Court,  be  as  nearly  as 
possible  in  conformity  with  the  present  practice  of  the  Judicial 
Committee  of  His  Majesty's  Privy  Council.   R.S.,  c.  135,  s.  39. 

For  practice  of  the  Judicial  Committee,  vide  Preston  on 
Privy  Council  Appeals,  and  Safford  &  Wheeler,  Privy 
Council  Practice. 

Vide  also  notes  to  s.  59,  supra. 

Following  the  practice  of  the  Privy  Council,  in  Foran  v. 
Handley,  1892,  the  Registrar  vacated  an  order  dismissing  an 
appeal,  and  granted  a  further  extension  for  filing  the  case, 
where  satisfactory  reason  for  the  delay  was  shewn. 

69.  Except   as   otherwise   provided,    every    appeal    shall    be 
brought  within  sixty  days  from  the  signing  or  entry  or  pronounc- 
ing of  the  judgment  appealed  from.    50-51  V.,  c.  16,  s.  57. 

Appeals  otherwise  provided  for  are : — 
Criminal  appeals.    Criminal  Code,  s.  1024,  infra,  p.  813. 
Exchequer  Courts  appeal.     Exchequer  Courts  Act,  s.  82, 
infra,  p.  749. 
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S.  69.  Election  appeals.  Controverted  Elections  Act,  s.  65, 

infra,  p.  781. 

Appeals  under  the  Winding-up  Act.  Winding-up  Act, 
s.  104,  infra,  p.  807. 

Appeals  under  the  Railway  Act,  vide  infra,  p.  791. 

A  form  of  notice  of  appeal  will  ~be  found,  infra,  p.  628. 

In  the  Province  of  Quebec,  time  always  runs  from  the 
pronouncing  of  the  judgment. 

In  appeals  "the  date  from  which  time  begins  to  run  is 
always  the  date  of  the  pronouncing  of  the  judgment  unless 
an  application  is  made  to  the  court  appealed  from  to  review 
some  decision  made  by  the  Registrar  on  the  settlement  of  the 
minutes,  or  some  substantial  question  affecting  the  rights 
of  the  parties  has  not  been  clearly  disposed  of  by  the  judg- 
ment as  pronounced,  and  the  determination  of  this  has  de- 
layed the  settlement  of  the  minutes."  County  of  Elgin  v. 
Robert,  36  Can.  S.C.R.  27. 

In  this  judgment  all  the  earlier  decisions  of  the  court 
are  reviewed,  namely:  0' Sullivan  v.  Harty,  13  Can.  SC.R. 
431;  Walmsley  v.  Griffith,  13  Can.  S.C.R  434;  Hartley  v. 
Carson,  13  Can.  S.C.R.  439;  Martin  v.  Sampson,  26  Can. 
S.C.R.  707. 

This  section  applies  to  appeals  from  the  judgment  of  the 
CoHirt  of  Appeal  for  Ontario  under  s.  48  (e),  supra.  Can- 
adian Mutual  v.  Lee,  34  Can.  S.C.R.  224. 

The  provisions  of  this  section  also  apply  to  appeals  per 
saltum.  Barrett  v.  Syndicat  Lyonnais  du  Klondyke,  33  Can. 
S.C.R.  667.  A  judge  of  the  court  appealed  from  in  such 
cases  has  no  power  to  extend  the  time  for  bringing  the 
appeal,  nor  has  a  judge  of  the  Supreme  Court  such  power. 
Barrett  v.  Syndicat  Lyonnais  du  Klondyke,  33  Can.  S.C.R. 
667. 

Temiscouata  Ely.  Co.  v.  Clair,  38  Can.  S.C.R.  230. 

The  court  refused  to  entertain  a  motion  to  quash  the 
appeal  on  the  ground  that  it  had  not  been  taken  within  the 
sixty  days  limited  by  the  statute  and  that  an  order  by  a 
judge  of  the  court  appealed  from  after  the  expiration  of  that 
time  was  ultra  vires  and  could  not  be  permitted  under  s.  42 
(now  sec.  71)  of  the  Supreme  and  Exchequer  Courts  Act, 
R.S.C.  135. 

Armstrong  v.  Beauchemin,  6  Que.  P.R.  128. 

It  was  held  that  if  a  security  bond  given  to  guarantee  the 
costs  of  an  appeal  to  the  Supreme  Court  is  found  insufficient 
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by  the  Registrar  of  that  court  and  a  delay  is  granted  by  S.  69. 
him  to  furnish  another  bond,  a  judge  of  the  Court  of  King's 
Bench  can  enlarge  the  delays    for    perfecting    the    appeal. 
Overruled  by  Barrett  v.  Syndicat    Lyonnais   die    Klondyke, 
supra,  420. 

Tabb  v.  Grand  Trunk  Rly.  Co.,  8  O.L.R.  281. 

A  judge  of  the  Court  of  Appeal  has  no  jurisdiction  to 
extend  the  time  for  the  allowance  of  the  security  on  a  pend- 
ing appeal  to  the  Supreme  Court  in  a  case  where  no  such 
appeal  can  be  brought  without  leave.  But  the  full  Court  of 
Appeal  or  the  Supreme  Court  can  grant  leave  or  allow  the 
appeal  under  s.  42  (now  sec.  71)  of  the  Supreme  Court  Act, 
R.S.C.  1886,  s.  135,  notwithstanding  the  expiration  of  the 
time  limited  by  s.  40  of  that  Act,  as  amended  by  50-51  V., 
c.  16,  s.  57  (D),  and  Schedule  A.  Overruled  by  Goodison 
Thresher  Co.  v.  McNab,  infra. 

Hamilton  Steamboat  Co.  v.  McKay,  15  O.L.R.  184. 

Time  for  allowing  appeal  extended,  and  the  security 
approved  of  and  allowed,  under  s.  71  of  the  Supreme  Court 
Act,  R.S.C.  1906,  c.  139,  although  this  might  have  been  done 
by  a  single  judge  of  the  Court  of  Appeal,  since  the  failure 
to  come  within  the  proper  time,  under  s.  69  arose  from  the 
impression  that  leave  to  appeal  was  necessary,  and  no  court 
was  sitting  during  that  time  to  which  the  application  for 
leave  could  have  been  made.  Also  leave  to  appeal  granted, 
if  necessary,  valeat  quantum,  under  s.  48  (e)  of  the  Supreme 
Court  Act. 

Goodison  Thresher  Co.  v.  McNab;  42  Can.  S.C.R.  694. 

After  the  expiration  of  sixty  days  from  the  signing  or 
entry  or  pronouncing  of  a  judgment  of  the  Court  of  Appeal 
for  Ontario,  the  Supreme  Court  of  Canada  is  without  juris- 
diction to  grant  special  leave  to  appeal  therefrom,  and  an 
order  of  the  Court  of  Appeal  extending  the  time  will  not 
enable  it  to  do  so. 

Great  Northern  Rly.  Co.  v.  Furness,  Withy  &  Co.,  40  Can.  S.C.R. 
455. 

Application  for  approval  of  the  security  on  an  appeal 
to  the  Supreme  Court  of  Canada  was  made  within  the  time 
limited  by  the  statute,  but  the  hearing  of  the  application 
was  not  completed  until  afterwards,  and  the  judge  made 
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S.  69.  an  order,  after  the  expiration  of  sixty  days  from  the  render- 

ing of  the  judgment  appealed  from,  approving  of  the  scurity 
offered  by  the  appellants. 

It  was  Held,  Idington,  J.,  dissenting,  that  although  the 
record  did  not  show  that  the  judge  had  expressly  made  an 
order  to  that  effect  he  impliedly  extended  the  time  by  accept- 
ing the  security  offered,  and  that  this  was  a  sufficient  com- 
pliance with  the  statute. 

An  objection  that  the  security  approved  was  not  such  as 
contemplated  by  the  75th  and  76th  sections  of  the  Supreme 
Court  Act  (the  amount  thereof  being  insufficient  for  a  stay 
of  execution),  was  not  entertained  for  the  reason  that  the 
amount  in  controversy  was  sufficient  to  bring  the  case  within 
the  competence  of  the  court  and  it  was  immaterial  whether 
or  not  execution  could  be  stayed.  The  Attorney -General  of 
Quebec  v.  Scott,  34  Can.  S.C.R.  282,  and  The  Halifax  Elec- 
tion Cases,  37  Can.  S.C.R.  601,  referred  to. 

In  re  Howard,  Oct.  llth,  1909. 

In  a  habeas  corpus  appeal  although  notice  of  appeal  was 
given  within  60  days  from  judgment,  no  case  was  filed  until 
after  that  date.  The  appeal  was  quashed  for  want  of  juris- 
diction. 

Roblee  v.  Rankin,  11  Can.  S.C.R.  137. 

The  plaintiff's  demurrer  to  the  defendant's  plea  was 
allowed  by  the  full  Court  of  Nova  Scotia  on  the  5th  February, 
1883.  On  the  19th  March,  plaintiff  obtained  a  rule  absolute 
authorizing  the  prothonotary  to  compute  debt  and  damages 
for  which  final  judgment  might  be  entered.  No  rule  for 
judgment  on  the  demurrer  or  other  rule,  except  the  rule  to 
compute,  was  taken  out  by  the  respondent,  nor  was  any 
judgment  signed  until  the  2nd  day  of  May,  1883.  An  appli- 
cation to  quash  the  appeal  for  want  of  jurisdiction,  made 
on  the  ground  that  time  for  appeal  should  run  from  the 
date  of  the  judgment  on  the  demurrer  and  that  the  present 
appeal  was  too  later  was  dismissed. 

Robertson  v.  Wigle,  15  Can.  S.C.R.  214. 

Where  a  judgment  of  the  Maritime  Court  was  handed 
to  the  Registrar  by  the  judge  and  not  pronounced  in  open 
court,  it  was  held  by  the  Supreme  Court  that  the  time  for 
giving  notice  of  appeal  would  run  from  the  date  of  the 
entry  of  the  judgment  and  not  from  the  date  of  delivery 
to  the  Registrar. 
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Vacation,  Holidays.  s-  69- 

The  delay  prescribed  by  this  section  is  not  suspended 
during  the  vacations  of  the  Court.  Xcu-s  Printing  Co.  v. 
McRae,  26  Can.  S.C.R.  695. 

Yv  hen  the  last  of  the  60  days  falls  on  a  Sunday  or  statu- 
tory holiday,  the  security  must  be  allowed  not  later  than  the 
next  earlier  juridical  day.  There  is  no  express  decision  of 
the  Supreme  Court  on  this  point,  but  it  was  so  held  by  the 
Court  of  Appeal  for  Ontario  in  the  case  of  Goyeau  v.  Great 
Western  Ely.  Co.  (1879),  Can.  Law  Journal,  Vol.  15,  p.  107, 
where  the  decision  is  thus  reported:— 

''Burton,  J.,  after  conferring  with  the  other  judges,  held 
the  last  of  the  30  days  limited  by  sec.  25  of  the  Supreme 
Court  Act  for  the  allowance  of  the  appeal  being  a  Sunday 
did  not  give  the  palintiff  the  following  day  to  procure  his 
appeal  to  be  allowed,  and  is  not  a  special  circumstance 
warranting  an  order  enlarging  the  time  for  such  allowance 
under  section  26  of  the  Act." 

Habeas  corpus. 

In  re  Smart,  16  Can.  S.C.R.  396. 

Held,  that  this  section  applies  to  habeas  corpus  appeals 
not  arising  out  of  a  criminal  charge. 

Judgment  en  delibere  pronounced  after  60  days  had  expired. 

Attorney-General  v.  Scott,  34  Can.  S.C.R.  282. 

Held,  that  the  defendants  could  not  be  prejudiced  by 
the  delay  of  the  judge  in  deciding  upon  an  application  until 
after  the  expiration  of  the  60  days  allowed  for  bringing  an 
appeal.  Vide  McCrae  v.  White,  supra,  p.  412;  Couture  v. 
Bouchard,  supra,  p.  413;  St.  James  Election  Case,  supra, 
p.  413. 

An  order  allowing  the  security  for  an  appeal  to  the 
Supreme  Court  is  one  way  of  bringing  the  appeal  within 
the  provisions  of  this  section,  and  the  order  may  be  made 
by  a  judge  of  the  court  below  or  of  the  Supreme  Court. 
The  Registrar  has  all  the  powers  of  a  judge  of  the  Supreme 
Court  in  such  matters.  Fraser  v.  Abbott,  Cass.  Dig.  695 ; 
Taylor  v.  Queen,  1  Can.  S.C.R.  65;  Walmsley  v.  Griffith,  13 
Can.  S.C.R.  434;  Vaughan  v.  Richardson,  17  Can.  S.C.R. 
703;  News  Printing  Co.  v.  McEae,  26  Can.  S.C.R.  695. 
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When  the  judge  of  the  court  below  has  made  an  order 
allowing  the  security,  he  is  functus  officio,  and  the  appeal  is 
then  subject  to  the  jurisdiction  of  the  Supreme  Court. 
Orders  made  in  the  cause  by  the  court  below  after  the  allow- 
ance of  the  security  will  be  disregarded  by  the  Supreme 
Court :  Lakin  v.  Nuttall,  3  Can.  S.C.R.  685 ;  Walmsley  v. 
Griffith,  Cass.  Dig.  697;  Starrs  v.  Cosgrave  Brewing  and 
Malting  Co.,  Cass.  Dig.  697. 

Ontario  and  Quebec  Rly.  Co.  v.  Marcheterre,  17  Can.  S.C.R.  141. 
An  appellant  may  apply  to  a  judge  of  the  Supreme 
Court  to  settle  the  case  and  approve  security  on  appeal, 
notwithstanding  that  he  may  have  already  applied  to  a 
judge  of  the  court  below  who  has  refused  the  application. 

City  of  Montreal  v.  Layton.   (not  reported). 

The  Chief  Justice: 

The  plaintiff's  declaration  alleges  that  he  is  the  owner  of  a 
number  of  cases  of  frozen  canned  eggs  of  the  value  of  $ 
that  they  have  been  illegally  seized  by  the  defendant's  officers, 
who  were  about  to  destroy  them  asked  for  an  injunction,  and  for 
a  declaration  that  the  plaintiff  was  the  owner  of  the  same.  The 
defendant's  plea  ignores  the  allegation  that  the  plaintiff  was  the 
owner  and,  alleging  that  the  eggs  were  unfit  for  human  food, 
they  had  been  seized  and  directed  to  be  destroyed  under  the 
"Health  Act."  The  trial  judge  adjudged  and  declared  that  the 
plaintiff  was  the  proprietor  of  the  eggs  in  question  and  made  the 
injunction  perpetual.  An  appeal  was  taken  to  the  Court  of 
Appeal  which,  on  Dec.  30th,  1911,  affirmed  the  judgment  below 
and  again  adjudged  and  declared  the  plaintiff  proprietor  of  the 
eggs  in  question  and  that  the  injunction  should  be  perpetual. 

The  City  of  Montreal  instituted  an  appeal  to  the  Privy 
Coiincil,  but,  on  the  25th  February,  launched  a  motion  for  an 
order  desisting  from  that  appeal  and  asking  for  leave  to  appeal 
to  the  Supreme  Court.  This  was  granted  by  Mr.  Justice  Archam- 
bault  on  the  7th  March,  who  recites  that,  considering  that  the 
application  to  allow  the  appeal  to  the  Supreme  Court  was  pre- 
sented on  the  25th  February,  in  60  days  from  the  pronouncing 
of  the  judgment,  and  that  on  the  4th  March  the  City  of  Montreal 
had  filed  with  the  Clerk  the  desistement  of  their  appeal  to  His 
Majesty  in  Council,  allowed  the  desistement  and  the  appeal  to  the 
Supreme  Court  upon  the  ordinary  conditions  as  to  security. 
The  bail  bond  was  allowed  by  Mr.  Justice  Gervais. 

The  grounds  of  the  present  motion  appear  to  be  that  the 
appeal  was  not  launched  within  the  60  days  required  by  the 
Supreme  Court  Act.  This  point  seems  to  be  covered  by  the 
decisions  of  the  Court,  first,  in  McRae  v.  White  (9  Ont.  Practice, 
288),  in  which  a  judgment  was  given  on  the  24th  March.  The 
statute  at  that  time  required  that  the  appeal  should  be  taken 
within  30  days.  The  application  for  leave  was  made  within  30 
days  but  not  granted  until  the  1st  May,  and  the  bond  filed  on  the 
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22nd   May.     Counsel  objected  that  the  bond  had  not  been  filed  S.  69. 

and  allowed  within  30  days.     Patterson,    J.,    after    consultation       

with   Burton,  J.,  held  that  the  delay  being  the  act  of  the  Court  Appeal  in 
the  time  for  filing  the  bond  must  count  from  the  granting  of  leave  60  days, 
to  appeal,  as  no  delay  took  place  in  applying  for  such  leave. 

In  Attorney-General  for  Quebec  v.  Scott  (34  Can.  S.C.R.  282) 
the  judgment  was  pronounced  on  the  25th  September  and  notice 
of  appeal  given  on  the  3rd  November,  when  the  application  was 
made,  but  60  days  had  elapsed  before  this  motion  was  disposed 
of.  It  was  held  that  the  appellant  could  not  be  prejudiced  by 
the  delay. 

If,  however,  the  present  case  does  not  fall  within  these  earlier 
decisions,  there  is  the  case  of  Great  Northern  Co.  v.  Furness- 
Withy  &  Co.  (40  Can.  S.C.R.  455).  There  the  application  for 
approval  of  the  security  was  made  within  60  days,  but  the  hearing 
of  the  application  was  not  completed  until  afterwards,  and  the 
judge  made  an  order  after  the  60  days  approving  of  the  security. 
The  Court  held  that  although  the  record  did  not  shew  that  the 
judge  had  expressly  made  an  order  to  that  effect,  he  impliedly 
extended  the  time  for  accepting  the  security  offered,  and  that 
this  was  a  sufficient  compliance  with  the  statute.  This  case  is 
clearly  distinguishable  from  Verrett's  case  (42  Can.  S.C.R.  156). 
There  the  only  question  in  issue  was  the  extent  to  which  the 
plaintiff's  exclusive  franchise  was  infringed  or  encroached  upon. 
It  might  be  that,  as  a  result  of  the  infringement,  he  would  suffer 
damage  eventually,  but  actual  damage  was  fixed  by  him  at  $85. 
We  were  not  called  upon  to  consider  the  damage  resulting  to  the 
Defendants  as  a  consequence  of  the  judgment  declaring  that  they 
'had  encroached  on  the  Plaintiff's  franchise:  the  jurisdiction  of 
the  Court  could  not  be  determined  by  such  consideration.  Here, 
I  repeat,  the  Plaintiff  seeks  to  prevent  the  destruction  of  a  quan- 
tity of  eggs  which  he  values  at  $100,000  and  to  succeed  he  must 
establish  that,  as  he  alleges,  his  interest  to  prevent  their  destruc- 
tion is  because  he  is  the  owner,  so  that  the  main  point  in  issue 
is  the  issue  of  ownership  of  an  object  valued  at  $100,000.  The 
difficulty  with  me  arises  out  of  the  fact  that  an  appeal  has  been 
allowed  to  the  judicial  committee  and  security  put  in  to  prose- 
cute that  appeal.  I  do  not  think  that  the  Chief  Justice  was  com- 
petent to  authorize  a  withdrawal  of  that  appeal  once  it  was 
allowed  and  allow  another  appeal  here.  Under  the  Quebec 
practice  an  appeal  to  the  Privy  Council  takes  the  case  out  of  the 
jurisdiction  of  the  Court  of  Appeal  and,  heretofore,  it  has  been 
considered  impossible  for  that  court  to  make  any  order  in  the 
case  until  the  appeal  to  the  Judicial  Committee  has  been  properly 
disposed  of.  The  cases  are  all  collected  in  Mathieu,  Rapports 
Revises,  vol.  18,  pp.  406  and  556.  See  also  16  L.C.J.  p.  100.  I 
distinguish  this  case  from  Madeau  v.  Pacaud  (9  R.L.  678).  There 
the  dexistemcnt  was  from  a  judgment  from  which  an  appeal  was 
taken  and  it  was  properly  filed  in  the  court  in  which  it  had  been 
delivered. 

I  would  allow  the  motion. 

The  motion  will  be  dismissed  without  costs,  the  Court  being 
equally  divided. 
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S.  69.  Davies,  J.: 

The  respondent  seeks   to   quash   this   appeal  on  the   grounds 
Appeal  in      of  want  of  jurisdiction. 

60  days.  The  main  grounds  relied  upon  by  Mr.  Dale  Harris  were,  first, 

that  there  was  no  "  matter  in  controversy  "  in  the  action  amount- 
ing to  $2,000  within  the  46th  section  of  the  "  Supreme  Court 
Act;"  and,  secondly,  that  there  was  an  appeal  pending  to  the 
Privy  Council  from  the  same  judgment  from  which  this  appeal 
was  taken. 

On  the  first  ground  it  seems  to  me  that  the  facts  of  the  case' 
themselves  afford  an  answer.  The  respondents  claimed  to  be  the 
owners  of  a  largei  quantity  of  eggs  which  they  held  in  store  for 
sale  in  the  City  of  Montreal  amounting  in  value  to  many  times 
the  two  thousand  dollars  jurisdiction  limit. 

The  appellants,  claiming  that  these  eggs  were  unfit  for 
human  food  and,  as  such,  dangerous  to  the  public  health,  if 
bought  by  the  public  and  consumed,  seized  and  took  possession 
of  the  eggs  for  the  purpose  of  destroying  the  same.  They  justified 
the  seizure  under  the  authority  of  Provincial  and  Municipal  laws. 

The  question  in  the  action  is  squarely  raised  whether  the 
appellants  had  the  riaht  to  seize  and  destroy  the  respondent's  eggs 
on  the  grounds  alleged.  The  matter  in  controversy  directly  in- 
volves the  right  to  seize  and  take  for  the  purpose  of  destruction 
property  worth  more  than  $2,000  and,  therefore,  seems  to  be 
clearly  within  the  Act. 

As  to  the  objection  that  no  appeal  lay  to  this  court  because 
there  was,  at  the  time  it  was  taken,  an  appeal  pending  to  the 
Privy  Council,  I  was  at  first  disposed  to  think  it  was  fatal.  A 
closer  examination  of  the  facts  and  of  the  rules  of  the  Privy 
Council  have  convinced  me  to  the  contrary. 

The  initial  step  towards  bringing  such  an  appeal  was,  it  is 
true,  taken  by  the  present  appellant  by  an  application  to  the 
Court  of  King's  Bench  for  leave  to  appeal  wihich  that  court 
granted.  No  further  step  was  taken,  however,  towards  trans- 
mitting the  record  to  the  Privy  Council  or  perfecting  the  appeal. 

The  appellant  changed  its  mind,  filed  a  desistement  of  the 
appeal  proceedings  to  the  Privy  Council,  and  applied  to  have  the 
security  required  for  an  appeal  to  this  court  instead  of  that  to 
the  Privy  Council  perfected.  The  respondent  had  full  notice  of 
all  that  was  done  and  was  represented  at  the  various  stages  of 
the  proceedings  before  the  security  was  perfected  and  the  appeal 
allowed. 

Rule  32  of  the  Judicial  Committee  Rules,  1908,  provides  for 
the  withdrawal  of  an  appeal  by  an  intending  applicant  who  has 
obtained  leave  to  appeal  from  the  court  appealed  from  and 
"  who  has  not  lodged  his  petition  of  appeal." 

No  application  to  the  Judicial  Committee  or  any  of  its  officers 
is  required.  The  appellant  can  withdraw  the  appeal  of  his  own 
motion.  The  procedure  he  is  to  adopt  is  "  to  give  notice  in 
writing  to  that  effect  to  the  Registrar  of  the  Privy  Council." 
This  procedure  was  not  strictly  followed,  it  is  true,  by  the  appel- 
lant. The  necessary  notice  was  not  given  to  the  Registrar.  But 
a  desistement  was  filed  in  the  court  appealed  from  instead,  and 
such  steps  were  taken  by  the  appellant  as  evidenced  beyond 
question  his  intention  to  withdraw  his  appeal  and  precluded  the 
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possibility  of  his  afterwards  asserting  his  right  to  prosecute  it.  S.  69. 
As  the  withdrawal  of  the  partly  perfected  appeal  is  left  entirely       — — 
to  the  appellant  himself  and  does  not  require  or  contemplate  any  Appeal  in 
action  or  order  of  the  Privy  Council  or  any  of  its  officers,  I  think  60  days, 
the  failure  to   give   the   notice   was,    tinder   the   circumstances  of 
this  case,  an  irregularity  merely  and   that  non-compliance  with 
it  formally,   where  the  respondent  could   not  possibly  be  preju- 
diced in  his  rights,  was  not  fatal  to  the  bringing  of  an  appeal  to 
this  court  by  the  appellant  instead  of  to  the  Privy  Council. 

I  would,  therefore,  dismiss  the  motion  to  quash,  but  under 
the  circumstances  without   costs,   and  would  require    an    under- 
taking from  appellant  that  the  notice  required  by  Rule  32  of  the 
Judicial    Committee    Rules  be   immediately   forwarded. 
Idington,  J.: 

This  motion  to  quash  the  appeal  herein  should  be  allowed  on 
the  ground  that  it  cannot  in  principle  be  distinguished  from  that 
allowed  in  the  case  of  La  Compagnie  D'Aqueduc  de  la  Jeune- 
Lorette  v.  Verrett,  42  Can.  S.C.R.  156. 

Here  the  appellants  in  course  of  executing  an  order  of  the 
health  authorities  for  the  destruction  of  a  large  quantity  of  eggs, 
were  restrained  by  the  injunction  of  the  court,  which  injunction 
has  been  upheld  by  the  Court  of  Appeal. 

There  the  appellant  sought  relief  from  a  judgment  enjoin- 
ing it  from  operating  its  water-works  in  a  certain  district  and 
ordering  the  demolition  or  removal  of  its  pipes  and  works  con- 
structed therein. 

There  it  was  made  by  affidavit  to  appear  that  the  destruction 
of  that  part  of  the  utility  there  in  question  involved  the  destruc- 
tion of  property  exceeding  two  thousand  dollars  in  value. 

Here  it  appears  the  appellant  asserts  the  right  to  destroy 
property  alleged  to  be  of  the  value  of  over  two  thousand  dollars, 
but.  which  if  the  contention  of  fact  it  sets  up  be  correct  is  of  no 
value. 

There,  the  question  of  binding  a  future  right  might  have 
helped  to  maintain  the  appeal.  This  case  has  no  such  direct  or 
collateral  aid.  Indeed  it  seems  a  weaker  case  of  right  to  appeal. 
I  there  thought  the  right  of  appeal  existed,  but  the  majority 
of  the  court  having  held  otherwise,  I  feel  bound  thereby,  and 
would  therefore,  and  for  that  reason  alone,  allow  this  motion 
to  quash,  with  costs.  I  have  not  in  this  view  thought  it  necessary 
to  consider  other  objections  taken  to  the  jurisdiction. 

Duff,  J. :   I  agree  that  the  motion  should  be  dismissed. 
Anglin,  J.: 

I  am  satisfied  that  in  this  action  the  determination  of  the 
right  to  possession  of  property  asserted  by  the  respondent  to  be 
worth  $100,000  is  directly  in  controversy.  Upon  the  decision,  of 
this  question  depends  the  plaintiff's  right  to  the  injunction  he 
seeks.  This  fact  distinguishes  the  present  case  from  La  Com- 
pagnie D'Aqueduc  de  la  Jeune-Lorette  v.  Verrett  (42  Can.  S.C.R. 
156),  and  brings  it  within  the  opinion  expressed  by  myself  and 
concurred  in  by  my  brother  Duff  in  Shawinigan  Hydro-Electric 
v.  Shawinigan  Water  and  rower  Co.  (43  Can.  S.C.R.  650),  at 
page  662,  and  the  cases  there  cited  from  volume  38  of  the 
Supreme  Court  Reports.  The  objection  to  our  jurisdiction  based 
on  the  clause  (c)  of  section  46  of  the  "Supreme  Court  Act,"  in 
my  opinion,  cannot  prevail. 
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S.  69.  But,  having  regard  to  the  Privy  Council  Rules  of  1908   (Nos. 

2,  11  and  32),  and  to  the  fact  that  an  appeal  by  the  defendants 
Appeal  in  to  the  Judicial  Committee  had  been  formally  allowed,  leave 
60  days.  therefor  having  been  obtained  from  the  Court  of  King's  Bench 
and  security  approved,  and  that  there  had  been  no  withdrawal 
of  that  appeal  under  Privy  Council  Rule  32,  although  an  order 
purporting  to  allow  its  discontinuance  had  been  procured  from  a 
judge  of  the  Court  of  King's  Bench,  I  am  of  the  opinion  that  that 
appeal  was  still  pending  and  that  although  the  record  in  this 
action  was  still  de  facto  in  the  possession  of  the  Court  of  King's 
Bench,  the  appeal,  and,  therefore,  the  action  was  under  the  con- 
trol and  subject  to  the  rules  of  the  Privy  Council,  when  the  order 
purporting  to  allow  an  appeal  by  the  defendants  to  this  Court 
was  obtained.  I,  therefore,  think,  with  respect,  that  the  learned 
judge  who  pronounced  this  latter  order  had  not  at  the  time  juris- 
diction to  make  it,  the  case  then  being  in  the  Court  of  King's 
Bench. 

It  has  been  suggested  that  the  defendant  should  now  be 
allowed  to  give  the  notice  of  the  withdrawal  of  his  appeal  pre- 
scribed by  Rule  32  of  the  Privy  Council,  and  upon  his  undertak- 
ing to  do  so  the  orders  of  the  learned  Chief  Justice  of  the  King's 
Bench  and  of  Mr.  Justice  Gervais,  extending  the  time  for  appeal 
and  allowing  the  appeal  to  this  Court,  should  be  treated  as  if 
made  after  that  step  had  been  taken  since  there  appears  to  be 
little  doubt  that  the  defendants  will  upon  application  readily 
obtain  another  order  or  other  orders  to  the  same  effect  after 
they  shall  have  complied  with  the  Privy  Council  practice  in 
regard  to  withdrawal.  But  in  view  of  the  fact  that  we  have  not 
the  power  to  extend  the  time  for  appealing  to  this  Court,  I  think 
this  disposition  of  the  matter  is  not  practicable  and  that,  while 
such  a  course  may  appear  to  be  technical,  we  have  no  alternative 
except  to  allow  the  plaintiff's  motion  to  quash  with  costs,  with- 
out prejudice  to  the  defendants  taking  the  steps  indicated  by  the 
Privy  Council  Rule  No.  32,  and  thereafter  again  applying  to  the 
Court  of  King's  Bench,  or  a  Judge  thereof,  for  an  order  extending 
the  time  for  appealing  and  allowing  their  appeal  to  this  Court, 
should  they  be  advised  to  further  prosecute  it. 

Brodeur,  J.. 

Les  intimes  alleguaient  dans  leur  declaration  qu'ils  etaient  pre- 
prietaires  de  marchandises  valant  $100,000  et  concluaient  a  ce  que  leur 
droit  de  propriete  fut  reconnu  et  a  ce  que  defense  fut  faite  a  la 
defenderesse  appelante  de  les  troubler  dans  la  possession  paisible  de 
ces  marehandises. 

Us  ont  reussi  dans  leur  demande  en  Cour  Superieure  et  en  Cour 
d'Appel. 

Le  30  decembre  dernier  (1911)  1 'appelante  a  obtenu  de  la  Cour 
d'Appel  la  permission  de  porter  la  cause  au  Conseil  Prive,  et  elle  a 
dans  les  delais  voulus,  savoir  le  9  fevrier  1912,  fourni  cautionnement. 

Eien  de  plus  cependant  ne  paraift  avoir  ete  fait  pour  poursuivre 
effectivement  cet  appel.  L 'appelante  n'a  pas  pris  les  mesures  deces- 
saires  pour  faire  preparer  et  transmettre  la  copie  du  dossier.  La 
requete  en  appel  n'a  pas  ete  de"posee  au  Conseil  Prive  et  les  in- 
times n'y  ont  pas  produit  de  comparution. 
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I..-  4  de  mars    1912,  rappolanto    a    fait,    siguifier    aux    intimes    un  S.  69. 

dcsistement  de  son  appel  au  Conseil  Prive  et  l'a  produit  au  greffe  de 

la  Cour  d' Appel.  Appeal  in 

Elle    a  obtenu   en    meme    temps   permission    d'un   juge    de   la   Cour  60  days. 
•  I 'Appel  de  porter  la  cause  en  Cour  Supreme  en  foumissant  cautionne- 
ment. 

Los  intimes  deinandent  maintenant  que  1 'appel  a  la  Cour  Supreme 
soit  renvoye  pour  differents  raisons  qui  peuvent  se  resumer  a  deux. 

Us  pretendent: 

1.  Que  1 'action  n'est  pas  de  celles  qui  puissent  etre  portees  devant 
ce  tribunal; 

"2.  Que  1'appel  au  Conseil  Prive  etant  encore  pendant,  la  Cour 
Supreme  ne  pent  pas  entendre  la  cause. 

Sur  le  premier  point  il  suffira,  je  crois.  pour  en  disposer  de  citer  la 
section  46  du  ch.  ]39  ss.  c  de  1 'acte  de  la  Cour  Supreme,  qui  dit: 

"Nul  appel  ne  pent  etre  interjete  a  la  Cour  Supreme  d'aucun  juge- 
ment  rendu  dans  la  province  de  Quebec  dans  une  action,  poursuite, 
cause,  matiere  ou  autre  procedure  judiciaire  a  moins  que  1 'affaire  en 
litige c.  ne  s'eleve  a  la  so-mme  ou  valeur  de  $2,000." 

La  valeur  des  marchandises  en  litige  est  portee  dans  la  declaration 
a  $100,000. 

Les  intimes  demandent  a  en  etre  declaree  proprietaires  et  en 
meme  temps  a  faire  enjoindre  a  1'appelante  de  ne  pas  le  troubler  dans 
la  possession  paisible  de  ces  biens. 

Les  conclusions  de  1 'action  n'exigeaient  pas  une  condamnation 
pecuniaire.  il  est  vrai:  rnais  les  allegations  d 'une  declaration  et  ses 
conclusions  ne  ferment  qu'un  tout. 

La  question  en  litige  etait  de  savoir  si  les  demandeurs  sont  pro- 
prietaires de  biens  valant  $100,000  et  si  la  defenderesse  a  le  droit  de 
1  'en  deposseder. 

Le  jugement  qui  a  ete  rendu  sur  cette  demande  est  dans  une  pour- 
suite  ou  1'affaire  en  litige  s'eleve  a  plus  de  deux  mille  dollars  et  est 
par  consequent  susceptible  d'etre  poitee  en  appel  devant  la  Cour 
Supreme. 

Les  decisions  rendues  dans  les  causes  de  Turcotte  v.  Dansereau,  26 
Can.  S.C.E.  p.  578;  King  v.  Dupuis,  28  Can.  S.C.E.  p.  388;  Cote  v. 
Richardson,  38  Can.  S.C.E.  p.  41,  me  jnstifient  d 'en  venir  a  la  con- 
clusion a  laquelle  j  'en  suis  arrive. 

Je  pourrais  ajouter  aussi  la  cause  de  Shawinigau  and  Shawinigan, 
43  Can.  S.C.E.  p.  650,  ou  trois  des  honorables  juges  de  cette  Cour  ont 
declare  que  dans  une  action  intentee  dans  le  but  d'empecher  la  vente 
d'un  bien  valant  $40,000,  cette  cour  avait  juridiction. 

Les  intimes  ont  invoque  la  cause  de  la  Cied'Aqueduc  de  Lorette 
&  Verrett,  42  Can.  S.C.E.  p.  156,  mais  la  valeur  de  1'objet  en  litige 
n 'apparaissait  pas  dans  les  plaidoiries  et  c'est  la  raison  qui  a  deter- 
mine cette  cour  a  declarer  qu'elle  n 'avait  pas  jurisdiction. 

Le  second  point  souleve  par  les  intimes  nous  amene  a  considerer  si 
le  desistement  produit  en  cour  d 'appel  par  la  Cite  de  Montreal  a  mis 
fin  a  son  appel  au  Conseil  Prive. 

II  est  toujours  permis  a  une  partie  de  se  desister  des  actions  qu'elle 
institue.  des  appels  qu'elle  fait  et  des  jugements  rendus  en  sa  faveur. 

Les  instances  peuvent  se  terminer  sans  qu'il  intervienne  de  juge- 
ment et  parmi  cos  instances  se  trouve  celle  ou  le  demandeur  les  aban 
donne  purement  et  simplement  en  produisant  un  desistemont. 

II   n'y  a  pas  de  forme  speciale  requise  pour  faire  cette  procedure. 
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S.  69.  Sous   les    dispositions   de   1'ancienne   loi,    dont    nous   avons    conserve 

dans  notre  Code  les  principes,  on  pouvait  se  desister,   1,  soit  en  signi- 

Appeal  in       fiant  un  simple  acte  a  son  adversaire,  2.  soit  par  une  requete  demandant 

60  days.          qu  'il  soit  donne  acte  du  desistement.     Et  des  praticiens  plus  f ormalistes 

ne  se  contentaient  pas  de  cette  signification  ou  de  cette  requete  mais 

faisaient  recevoir  le   desistement  en  justice.      "Mais  cette   reception," 

dit  Pigeau,  "e  tait  inutile,  1'acte  du  desistement  etant  suffisant  pour 

empecher  celui  qui  1'a  signifie  de  poursuivre  sur  sa  demande." 

Appliquant  ces  principes  a  la  cause  actuelle,  je  dis  que  la  Cite  de 
Montreal  ayant  fait  signifier  son  desistement  aux  intimes  elle  a 
donne  lieu  a  la  formation  d'un  contrat  judiciaire  qui  mettait  fin  a 
1 'appel  au  Conseil  Prive. 

Dans  une  cause  de  Nadaue  &  Pacaud,  9  K.L.  p.  678,  nons  trouvons 
des  faits  analogues  a  celle-ci  et  le  desistement  a  ete  declare  valable. 
II  s  'agissait  d  'un  jugement  interlocutoire  rendu  par  la  Cour 
Superieure :  1  'appelant  avait  obtenu  de  la  Cour  d  'Appel  permission " 
d'appeler.  Immediatement  apies  cette  permission,  1'intime  produisit 
en  Cour  Superieure  un  desistement  de  son  jugement.  La  Cour  d'Appel 
a  decide  que  ce  desistement  avait  pleine  force  et  effet. 

On  a  cite  la  section  32  des  regies  du  Conseil  Prive  pour  demontrer 
que  le  desistement  aurait  du  etre  trans  mis  au  Conseil  Prive. 

Je  crois  que  cette  disposition  ne  s 'applique  qu'au  cas  ou  la  copie  du 
dossier  (transcript)  est  rendue  en  Angleterre  et  no  pas  a  une  cause  ou 
aucun  document  n'a  ete  transmis. 

La  section  34  de  ces  memes  regies,  ainsi  que  Pordre  en  conseil 
imperial  du  26  juin  1873,  confirme  ma  maniere  de  voir  sur  ce  point. 

De  plus  dans  une  cause  de  Seal  v.  Dossee,  9  Moore  P.C.  p.  411,  il 
a  ete  decide  ceci: 

' '  The    Judicial    Committee    have   no    jurisdiction    to    entertain    any 
application  in  an  appeal  until  the  petition  in  appeal  is  lodged." 
Et  McPherson,  Privy  Council  Practice,  p.  97,  dit: 
"Where  no  leave  to   appeal  has   been   granted  here    (in   England), 
until  the  petition  of  appeal  is  lodged,  the  Privy  Council  have  no  juris- 
diction to   entertain   any  application   and  therefore  if  an  extension  of 
time  for  the  prosecution  of  the  appeal  is  sought  the  petition  of  appeal 
should  first  be  lodged." 

Quand  maintenant  cette  requete  en  appel  doit-elle  etre  produite? 
Safford  &  Wheeler  "Privy  Council  Practice,"  p.  811,  disent  que  cette 
requete  ne  peut  etre  logee  au  bureau  du  Conseil  Prive  avant  1'arrivee 
du  dosser  (transcript).  McPherson,  loc.  cit.  p.  81,  dit  la  meme  chose. 
II  est  bien  vrai  que  la  regie  32  permet  de  se  desister  au  Conseil 
Prive  avant  la  presentation  de  la  requete  en  appel,  mais  cette  disposi- 
tion, si  on  Pexamine  a  la  lumiere  des  citations  que  je  viens  de  faire, 
ne  s 'applique  qu'au  cas  ou  le  Eegistraire  a  le  transscript  devant  lui  et 
ou  il  a  alors  des  documents  sur  lesquels  il  peut  se  guider.  Pre"tendre 
que  le  desistement  devrait  etre  produit  au  Conseil  Prive  avant  que  la 
copie  du  dossier  n'y  soit  parvenue  me  paraitrait  impossible. 

L'Appelante  avait  done  raison  de  produire  son  desistement  au 
greffe  du  tribunal  ou  se  trouvait  le  dossier.  Ce  desistement  a  mis  fin  a 
1 'appel  et  par  consequent  la  Cour  d'Appel  avait  plain  pouvoir  de  re- 
cevoir le  cautionnement  pour  porter  la  cause  ici  si  1'appelante  etait 
dans  les  delais  voulus  pour  appeler:  et  si  les  de"lais  etaient  ex- 
pires, la  Cour  d'Appel  avait  alors  le  droit  d'exereer,  sous  les  disposi- 
tions de  1 'article  71  de  1'acte  de  la  Cour  Supreme,  la  discretion  qui  lui 
est  conferee  d'accorder  1 'appel. 

La  motion  des  intimes  doit  done  etre  re j ete. 
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In  this  case  the  appellant  sent  to  the  Registrar  of  the  s-  70- 
Judicature  Act  of  Ontario,  vide  Holmested  &  Langton.     The ....  " 
Privy  Council  a  notice  of  withdrawal  of  his  appeal,  but  his°        ° 
London  agents  were    informed    by    the    Registrar    that  the 
Privy  Council,  not  having  received  the  Record  nor  anything 
to  indicate  that  an  appeal  was  pending,  it  was  not  a  case 
requiring  a  notice  to  be  given  under  section  32  of  the  Privy 
Council  Rules. 

TO.  No  appeal  upon  a  special  case,  or  from  the  judgment  upon 
a  motion  to  enter  a  verdict  or  non-suit  upon  a  point  reserved  at 
the  trial,  or  from  the  judgment  upon  a  motion  for  a  new  trial, 
shall  be  allowed,  unless  notice  thereof  is  given  in  writing  to  tlie 
opposite  party,  or  his  attorney  of  record,  within  twenty  days  after 
the  decision  complained  of  or  within  such  further  time  as  the 
court  appealed  from,  or  a  judge  thereof,  allows.  R.S.,  c.  135,  s.  41. 

This  section  is  a  reproduction  of  R.S.,  c.  135,  s.  41,  with 
the  following  alterations  made  by  the  Commissioners  for 
the  Revision  of  the  Statutes : — 

The  word  "of"  in  the  second  line  in  the  old  section  has 
been  changed  to  "or."  The  former  reading  was  clearly  a 
clerical  error. 

In  line  4,  the  words  in  the  old  section  "upon  the  ground 
that  the  judge  has  not  ruled  according  to  law"  have  been 
eliminated  to  conform  to  the  amendment  made  to  24  (d)  of 
the  Supreme  and  Exchequer  Courts  Act,  now  38  (b),  by  54- 
55  V.  c.  25,  s.  2. 

The  notice  in  this  section  required  to  be  given  within 
20  days  of  the  decision  complained  of  must  be  20  clear  days, 
that  is,  exclusive  of  the  day  on  which  the  decision  was  ren- 
dered and  the  day  on  which  the  notice  is  served. 

Sedgwick  v.  Montreal  Light,  Heat  &  Power  Co.,  41  Can.  S.C.R. 
639,  C.R.    [1910]   A.C.  485. 

An  appeal  lies  to  the  Supreme  Court  of  Canada  from  a 
judgment  of  the  Court  of  Review  which  is  not  appealable 
to  the  Court  of  King's  Bench,  but  is  susceptible  of  appeal 
to  His  Majesty  in  Council.  By  8  Edw.  VII.  c.  75  (Que.), 
the  amount  required  to  permit  of  an  appeal  to  His  Majesty 
in  Council  was  fixed  at  $5,000  instead  of  £500  as  theretofore. 

It  was  held  that  said  Act  did  not  govern  a  case  in  which 
the  judgment  of  the  Court  of  Review  was  pronounced  before 
it  came  into  force. 

By  s.  70  of  the  Supreme  Court  Act  notice  must  be  given 
of  an  appeal  from  the  judgment,  inter  alia  "upon  a  motion 
for  a  new  trial." 
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s-  70.  Held,  that  such  provision  only  applies  when  the  motion 

NotieeTof  *s  ma(^e  ^or  a  new  tr*al  anc*  nothing  else  and  notice  is  not 
appeal  necessary  where  the  proposed  appeal  is  from  the  judgment 

on  a  motion  for  judgment  non  obstante  or,  in  the  alternative, 

for  a  new  trial. 

Joseph  Jones  v.  The  Toronto  &  York  Radial  Rly.  Co.   March  21st, 
1912. 

In  this  case  a  motion  was  made  to  the  Supreme  Court  to 
quash  the  appeal  under  the  following  circumstances: 

The  plaintiff's  action  was  brought  to  recover  damages 
occasioned  through  the  negligence  of  the  defendants,  their 
servants  or  agents.  At  the  close  of  the  plaintiff's  case 
counsel  for  defendants  moved  formally  for  a  non-suit.  The 
Court  reserved  judgment  on  this  motion.  The  same  thing 
happened  at  the  close  of  the  defence.  After  the  jury  had 
made  their  findings,  the  .trial  judge  dismissed  the  action.  The 
plaintiff  gave  notice  of  appeal  to  the  Divisional  Court  in 
which  he  asked  to  set  aside  the  judgment  pronounced  by  the 
trial  judge  upon  the  findings  of  the  jury  or  for  a  new  trial, 
or  for  such  other  judgment  as  .to  the  Court  may  seem  right. 
The  Divisional  Court  set  aside  the  judgment  below  and 
directed  judgment  to  be  entered  for  the  plaintiff  for  the 
amount  found  as  damages  by  the  jury.  An  appeal  was  then 
taken  by  the  defendants  to  the  Court  of  Appeal.  The  reasons 
of  appeal  set  out  the  grounds  upon  which  the  defendants 
contended  the  judgment  of  the  trial  judge  was  right.  The 
Court  of  Appeal  allowed  the  appeal,  reversed  the  judgment 
of  the  Divisional  Court  and  restored  that  of  the  trial  judge. 
The  defendants  contended  on  the  present  motion  that  no 
notice  of  appeal  was  given  as  required  by  section  70  of  the 
Supreme  Court  Act,  The  Court,  following  Scdgetuick  v. 
Montreal  Light,  Heat  &  Power  Co.  41  Can.  S.C.R.  639,  C.R. 
(1910)  A.C.  485  dismissed  the  motion  with  costs. 

The  other  cases  in  which  a  notice  of  appeal  has  to  be 
given  are: — 

(a.)  Criminal  Appeals,  to  the  Attorney-General  of  the 
Province  within  15  days  after  the  affirmance  of  the  con- 
viction, or  such  further  time  as  the  Supreme  Court  or  a  judge 
thereof  allows.  Criminal  Code,  sec.  1024,  infra,  p.  813. 

(&.)  Exchequer  Appeals,  including  Admiralty  cases, 
Notice  of  setting  down  the  appeal  must  be  given  within  10 
days.  Exchequer  Court  Act,  sec.  82,  infra,  p.  749. 

If  the  appeal  is  by  the  Crown,  a  notice  takes  the  place 
of  a  deposit  under  the  Act.  Exchequer  Court  Act,  s.  85, 
infra,  p.  760. 
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(c.)  Election  Appeals.    Notice  of  setting  down  the  appeal  s-  70- 
for  hearing  must  be  given  within  three  days.     Controverted  N  t~~"of 
Elections  Act,  s.  67,  infra,  p.  785.  appeal 

The  notice  is  not  an  initiation  of  the  appeal,  and  cannot 
be  set  aside  before  the  security  has  been  given.  Smith  v. 
Smith,  11  Ont.  P.R.  6.  And  see  as  to  effect  of  notice,  Reg. 
\.  McGaulrtj,  12  Ont.  P.R.  259;  Ex  parte  Saffrey,  5  Ch.  D. 
365,  Cass.  Prac.  62. 

It  will  be  noticed  that  the  section  neither  gives  to  the 
Supreme  Cburt  or  a  judge  thereof  power  to  extend  the  time 
for  giving  notice  of  appeal  under  this  section. 

Vaughan  v.  Richardson,  17  Can.  S.C.R.  703. 

In  this  case  the  solicitors  for  the  defendants  did  not 
obtain  authority  from  the  defendants  to  appeal  from  the 
judgment  below  in  time  to  give  notice  of  appeal  within  20 
days  from  the  pronouncing  of  the  judgment.  The  applica- 
tion to  the  judge  below  was  not  for  an  extension  of  time  to 
give  the  notice,  but  for  leave  to  appeal,  and  the  order  was 
limited  to  such  leave.  The  plaintiffs  moved  to  quash  the 
appeal  for  want  for  jurisdiction,  owing  to  the  notice  of 
appeal  not  having  been  given.  Held,  that  the  giving  of  the 
notice  was  a  condition  precedent  to  the  Supreme  Court's 
jurisdiction;  that  the  time  for  giving  the  notice  might  have 
been  extended  by  the  court  below  after  the  20  days  have 
expired,  and  no  notice  having  been  given,  the  appeal  must 
be  quashed  for  want  of  jurisdiction. 

Rollands  v.  Canada  Southern  Rly.  Co.,  13  Ont.  P.R.  93. 

The  defendants  appealed  to  the  Court  of  Appeal  from  an 
order  of  a  Divisional  Court  discharging  an  order  nisi  to  enter 
judgment  for  the  defendants  or  for  a  new  trial,  on  the 
ground,  among  others,  that  the  trial  judge  should  have  with- 
drawn the  case  from  the  jury,  or  should  have  directed  them 
otherwise  than  he  did.  The  Court  of  Appeal  dismissed  the 
defendants'  appeal,  and  the  defendants  sought  to  appeal 
from  such  dismissal  to  the  Supreme  Court  of  Canada. 

Held,  that  the  judgment  of  the  Court  of  Appeal  came 
within  s.  24  (d)  of  the  Supreme  and  Exchequer  Courts  Act, 
R.S.C.  c.  135,  as  "a  judgment  upon  a  motion  for  a  new  trial 
upon  the  ground  that  the  judge  has  not  ruled  according  to 
law";  and  that  the  proposed  appeal  was  governed  by  the 
necessity  for  the  notice  of  appeal  within  twenty  days  pre- 
scribed by  s.  41  of  the  Act. 
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S.  71. 

Extending, 
time  for 
appeal. 


The  judgment  of  the  Court  of  Appeal  was  delivered  on 
the  5th  of  March,  1889.  On  the  16th  March  the  solicitors 
for  the  defendants  wrote  to  their  clients  suggesting  an 
appeal,  but  they  received  no  instructions  until  the  2nd  April, 
and  took  no  step  until  the  3rd  April.  No  explanation  was 
offered  for  the  delay  or  neglect  except  the  production  of  a 
telegram  to  the  solicitors  from  an  officer  of  the  defendants 
giving  instructions  to  appeal,  and  suggesting  that  the  matter 
has  been  overlooked  by  another  officer. 

The  judges  in  the  Divisional  Court  and  Court  of  Appeal 
were  unanimous  in  deciding  against  the  defendants. 

Held,  that  under  these  circumstances  the  time  for  giving 
the  required  notice  should  not  be  extended. 

Draper  v.  Radenhurst,  14  Ont.  P.R.  376.    Cass.  Prac.,  2nd  ed.,  62. 

The  ''"'special  case"  mentioned  in  section  41  has  no  refer- 
ence to  the  case  prepared,  under  Cons.  Rule  413,  for  an 
appeal  to  the  Court  of  Appeal  for  Ontario.  Therefore,  the 
latter  court  overruled  an  objection  to  a  bond  for  security  for 
costs  of  an  appeal  to  the  Supreme  Court  on  the  ground  that 
notice  should  have  been  given  under  said  section,  it  being 
contended  that  every  appeal  from  that  court  is  on  a  "special 
case. ' ' 

Smyth  v.  McDougall,  1  Can.  S.C.R.  114. 

Held,  that  when  a  case  has,  by  consent  of  parties,  been 
turned  into  a  special  case,  and  the  judge's  minutes  of  the 
evidence  taken  at  the  trial  agreed  to  be  considered  as  part 
of  the  said  special  case,  the  court  has  no  power  to  add  any- 
thing thereto,  except  with  the  like  consent,  and  has  no  power 
to  order  any  further  evidence  to  be  taken. 

71.  Notwithstanding  anything  herein  contained  the  court  pro- 
posed to  be  appealed  from,  or  any  judge  thereof,  may,  under  spe- 
cial circumstances,  allow  an  appeal,  although  the  same  is  not 
brought  within  the  time  hereinbefore  prescribed  in  that  behalf. 

2.  In  such  case,  the  court  or  judge  shall  impose  such  terms  as 
to  security  or  otherwise  as  seems  proper  under  the  circumstances; 

3.  The  provisions  of  this  section  shall  not  apply  to  any  appeal 
in  the  case  of  an  election  petition.  R.S.,  c.  135,  s.  42. 

Vaughan  v.  Richardson,  17  Can.  S.C.R.  703. 

Held,  per  Strong,  J.,  that  the  words  "allow  an  appeal" 
in  section  42,  now  section  71,  simply  mean  the  settlement  of 
the  case  and  the  approval  of  the  security. 
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Held,  per  Ritchie,  C.J.,  and  Strong,-  J.,  that  the  judge  s-  71. 
having  power  to  extend  the  time  for  bringing  the  appeal  may  A11^^ce 
do  so  even  after  the  time  within  which  the  appeal  should  of  appeal, 
be  brought  has  expired. 

Allowance  of  appeal. 

The  use  of  the  expression  ' '  allow  an  appeal  in  this  section 
has  given  to  rise  to  a  misapprehension  with  respect  to  the 
power  of  a  judge  of  the  court  below,  and  applications  under 
this  section  in  the  Province  of  Quebec  frequently  ask  the 
judge  below  to  grant  leave  to  appeal,  as  if  the.  appeal  could 
only  be  taken  by  leave,  whereas  the  right  to  appeal  depends 
solely  upon  the  case  being  one  in  which  an  appeal  lies 
under  the  sections  of  the  statute  conferring  an  appellate 
jurisdiction  upon  the  Supreme  Court.  The  judge  below  has, 
therefore,  no  jurisdiction  to  grant  leave,  nor  is  leave  neces- 
sary. All  that  this  section  does  is  to  authorize  a  judge  of 
the  court  below  to  allow  the  security  which  the  appellant 
offers,  and  to  extend  the  time  for  the  giving  of  the  security 
where  the  appeal  has  not  been  brought  within  the  60  days 
prescribed  by  section  69,  supra.  Although  there  are  expres- 
sions in  some  of  the  earlier  decisions  of  the  court  which  might 
warrant  the  conclusion  that  a  judge  of  .the  court  below  might 
extend  the  time  in  which  the  appeal  should  be  brought,  and 
the  Register  of  the  Supreme  Court  in  Chambers  in  the  same 
case  allow  the  security,  it  is  now  definitely  determined  by 
the  decision  in  Barrett  v.  Syndicat  Lyonnais  du  Klondyke, 
33  Can.  S.C.R.  667,  supra,  p.  420,  that  this  cannot  be  done, 
and  that  the  only  jurisdiction  the  judge  below  has  to  extend 
the  time  for  bringing  the  appeal  is  in  a  case  where  it  is  pro- 
posed to  have  the  security  allowed  in  the  court  below.  The 
Registrar  can  only  allow  the  security  where  the  application 
is  made  within  the  60  days  provided  by  section  69,  supra, 
and  where  the  period  so  limited  has  expired  a  judge  of  the 
court  below  alone  has  power  to  allow  the  security. 

In  Ontario  &  Quebec  Ely.  Co.  v.  Marcheterre,  17  Cain. 
S.C.R.  at  p.  142,  Strong,  J.,  says,  with  reference  to  this  sec- 
tion: "As  the  delay  for  appealing  prescribed  by  the  statute 
and  which  I  have  no  power  to  enlarge,  will  elapse  before  the 
sittings  of  the  Court",  etc. 

In  Canadian  Mutual  v.  Lee,  34  Can.  S.C.R.  224,  it  was 
held  "that  the  time  for  bringing  an  appeal  cannot  be 
extended  by  the  Supreme  Court  after  expiration  of  the  60 
days  from  the  pronouncing  or  entry  of  the  judgment 
appealed  from". 
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S.    71. 

Extending 
time  for 
appeal. 


In  Goodison  v.  McNab,  42  Can.  S.C.R.  694,  it  was  held: 
"After  the  expiration  of  sixty  days  from  the  signing  or 
entry  or  pronouncing  of  a  judgment  of  the  Court  of  Appeal 
for  Ontario,  the  Supreme  Court  of  Canada  is  without  juris- 
diction to  grant  special  leave  to  appeal  therefrom,  and  an 
order  of  the  Court  of  Appeal  extending  the  time  will  not 
enable  it  to  do  so. 


Montreal  v.  Montreal  Street  Ely.  Co.,  Q.R.  11  K.B.  325. 

The  appellant  allowed  the  delay  of  60  days  from  the  date 
of  judgment  gendered  by  the  Court  of  King's  Bench  to 
elapse  without  applying  for  leave  to  appeal  to  the  Supreme 
Court.  Subsequently  it  obtained  leave  to  appeal  to  the  Privy 
Council.  It  now  moved  for  leave  to  appeal  to  the  Supreme 
Court,  and  offered  to  desist  from  its  appeal  to  the  Privy 
Council  if  the  present  motion  was  granted.  It  was  held  that 
the  "special  circumstances"  referred  to  in  s.  42  of  the 
Supreme  and  Exchequer  Courts  Act,  are  circumstances  which 
would  make  it  unreasonable  to  impute  the  failure  to  act 
within  the  prescribed  time  to  the  negligence  of  the  party 
seeking  the  appeal,  e.g.,  illness,  absence,  ignorance  of  the 
rendering  of  the  judgment,  inability  owing  to  poverty  to 
find  sureties  within  the  prescribed  delay,  but  not  circum- 
stances Avhich  did  not  prevent  the  application  from  being 
made  within  the  proper  delay. 

An  order  extending  time  may  be  made  as  well  after  as 
before  the  time  has  expired  limited  for  bringing  the  appeal. 
Vide  Gilbert  v.  The  King,  38  S.C.R.  207,  infra,  p.  816 ;  Great 
Northern  R.W.  Co.  v.  Furness,  Withy,  supra,  p.  421,  Re  West 
Peterborough  Election,  41  S.C.R.  410,  infra,  p.  764,  City  of 
Montreal  v.  Lay  ton,  supra,  p.  424. 

The  Court  of  Appeal  for  Ontario  has  held  that  no 
appeal  lies  to  that  court  from  a  judgment  of  a  judge  of  that 
court  extending  the  time  for  appealing.  Neil  v.  Travellers' 
Ins.  Co.,  9  Ont,  App.  R.  54;  Re  Central  Bank  of  Canada, 
17  Ont.  P.R.  395  (Cass.  Prac  63). 

Wherever  power  is  given  to  a  legal  authority  to  grant 
or  refuse  leave  to  appeal,  the  decision  of  that  legal  author- 
ity is  final  and  conclusive.  Ex  parte  Stevenson,  3  Times  L. 
R.  486  (Cass.  Prac.  63). 

There  would  seem  to  be  no  power  in  either  court  to  extend 
the  time  for  bringing  an  appeal  under  "The  Dominion  Con- 
troverted Elections  Act"  (Cass.  Prac.  63). 
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As   to    what    are    "special    circumstances"    within    the  s-  71- 
moaning  of  this  section,   vide  Ex  parte  Gilchrist,  17   Q.B.D 
528;  Bradley  v.  Baylis,  8  Q.B.D.  195.     See  Langdon  v.  Rob- t- 
I'rlwn,  12  Ont.  P.R.  139,  approving  of  Sievewright  v.  Leys,  appeal 
9  Ont.  P.R.  200;  Re  Gabourie,  Casey  v.   Gabourie,  12  Ont. 
P.R.  252;  Plait  v.  Grand  Trunk  Ely.  Co.,  12  Ont.  P.R.  380. 

No  uniform  rule  can  be  deduced  from  the  cases,  but  if 
any  rule  can  be  laid  down  it  seems  to  be  that  to  do  justice 
in  the  particular  case  is  above  all  other  considerations,  as 
was  said  in  Re  Gabourie,  supra.  In  Re  Manchester  Economic 
Building  tfocirty,  24  Ch.  D.  488,  in  which  application  for 
special  leave  to  appeal  was  made  after  the  expiration  of  the 
time  fixed,  Brett,  M.R.,  says,  at  p.  497:  "I  know  of  no  rule 
other  than  this,  that  the  court  has  power  to  give  the  special 
leave,  and,  exercising  its  judicial  discretion,  is  bound  to  give 
the  special  leave,  if  jurisdiction  requires  that  that  leave 
should  be  given"  (Cass.  Prac.  64). 

Oppenheimer  v.  Brackman,  32  Can.  S.C.R.  699. 

A  judge  of  the  Supreme  Court  of  British  Columbia, 
whether  or  not  he  sits  as  a  member  of  the  court  constituted 
to  hear  ,the  appeal,  is  "a  judge  of  the  court  proposed  to  be 
appealed  from"  within  the  meaning  of  this  section,  and  has 
the  power  to  allow  an  appeal. 

L«ir<   (tr(tn!<d  after  appeal  in  the  Supreme  Court  has  been 
quashed. 

Brussels  v.  McCrae,  unreported,    (1904). 

This  was  a  motion  made  to  the  High  Court  of  Justice, 
Ontario,  to  quash  a  by-law  of  the  village 'of  Brussels  which 
provided  for  the  issue  of  debentures  for  the  purpose  of  con- 
structing a  sewer  in  the  village.  The  application  was  refused 
by  the  Chancellor,  but  his  judgment  was  reversed  by  the 
Court  of  Appeal  and  the  by-law  quashed.  Upon  an  appeal 
taken  to  the  Supreme  Court  of  Canada,  the  Court  of  its  own 
motion  raised  the  question  of  jurisdiction,  and  after  argu- 
ment held  that  no  appeal  lay  to  the  Supreme  Court  except 
by  leave  of  the  Court  of  Appeal  for  Ontario,  or  the  Supreme 
Court  of  Canada,  and  no  leave  having  been  obtained,  the 
appeal  should  be  quashed.  The  appellants  to  the  Supreme 
Court  thereupon  applied  to  the  Court  of  Appeal  for  leave 
to  appeal,  which  was  granted,  and  the  case  subsequently  was 
li<-;ird  by  the  Supreme  Court  on  the  merits. 
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S.  71.  Smith  v.  Hunt,  5  O.L.R.  97. 

Extending  Application  to  extend  time  for  leave  to  appeal  refused, 

time  for        as  applicant  did  not  show  there  was  a  bona  fide  intention 
appeal.          ^o  appeal  while  the  right  existed,  and  the  Court  not  being 
impressed  with  applicant's  merits. 

Costs  of  motion  for  leave. 

The  Registrar  will  tax  the  costs  ordered  to  be  paid  by 
the  court  or  judge  below  in  granting  leave  to  appeal  or 
extending  time,  but  where  the  order  extends  the  time  for 
appealing  for  the  purpose  of  the  proposed  appellant 
making  an  application  in  the  Supreme  Court  for  leave,  such 
an  order  being  without  jurisdiction,  the  Eegistrar  will  have 
no  power  to  tax  the  costs  although  granted  by  the  order, 
the  Master  being,  as  far  as  the  Supreme  CoAirt  is  concerned, 
cor  am  non  judice.  Holding  of  the  Registrar  in  Goodison  v. 
McNal},  after  advising  with  Anglin,  J. 

Order  allowing  appeal — grounds  for. 

Bank  of  Montreal  v.  Demers,  29  Can.  S.C.R.  435. 

Held,  the  Supreme  Court  will  not  inquire  into  the  facts 
and  circumstances  which  moved  the  judge  of  the  court  below 
to  extend  the  time  far  bringing  an  appeal  to  the  Supreme 
Court  under  this  section. 

72.  No  writ  shall  be  required  or  issued  for  bringing  any  appeal 
in  any  case  to  or  into  the  court,  but  it  shall  be  sufficient  that  the 
party  desiring  so  to  appeal  shall,  within  the  time  herein  limited 
in  the  case,  have  given  the  security  required  and  obtained  the 
allowance  of  the  appeal. 

2.  Whenever  error  in  law  is  alleged,  the  proceedings  in  the 
Supreme  Court  shall  be  in  the  form  of  an  appeal.  R.S.,  c.  135, 
s.  43. 

Allowance  of  tJte  appeal. 

The  proceedings  subsequent  to  the  allowance  of  the 
security  are  governed  by  the  Supreme  Court  Rules,  when 
not  provided  for  by  the  Act  itself.  The  following  resume, 
adapted  from  the  introduction  to  Cassels'  Practice,  1888, 
sets  out  in  a  concise  form  the  proceedings  which  have  to  be 
taken  before  an  appeal  is  ripe  for  hearing: — 
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Having  given  the  required  notice  of  appeal,  or  intention  s-  72- 
to  appeal,  the  next  point  which  arises  for  consideration  is.., 
as  to  security.       The  approving  of  the  security  is  a  mode  of 
of  allowing  the  appeal,  and  when  given  the  appeal  has  been 
hrought  and  is  then  within  the  jurisdiction  of  the  Supreme 
Court.     Now  section  69  of  the  Act  provides  that  every  appeal 
(certain  exceptions  being  provided  for)    "shall  be  brought 
within  sixty  days  from  the  signing  or  entry  or  pronouncing 
the  judgment  appealed  from."     Does  the  time  run  from  the 
signing  or  entry  or  pronouncing  of  the   judgment?     (See 
notes  to  section  69  for  the  cases  decided  on  this  point.)   The 
application  to  have  security  approved  may,  under  section  69, 
be  made  either  in  the  court  below  or  in  the  Supreme  Court, 
and  there  are  certain  cases  in  which  special  leave  to  appeal 
must  be  obtained  from  the  Supreme  Court  or  a  judge  thereof 
—for   instance,    appeals    under    the    Windirig-up    Act,    and 
certain  appeals  from  the  Exchequer  Court.       If  the  sixty 
days  be  too  short  a  time  to  prefect  the  security  an  application 
must  be  made  under  section  71  of  the  Act  based  upon  the 
''special  circumstances"  required  by  that  section.     It  should 
be  borne  in  mind  that  such  an  application  must  be  made  to 
the  "court  appealed  from  or  a  judge  thereof."       Having 
elected  in  which  court  to  make  the  application  for  approval 
of  tlie  security,  the  bond  should  be  prepared  and  steps  taken, 
according  to  the  usual  practice  of  the  court  to  be  applied  to, 
to  have  the  bond  approved.       In  the  Supreme  Court  four 
days'  clear  notice  should  be  given  to  the  opposite  party  of 
the  intention  to  apply,  and  the  necessary  instructions  sent 
to   the    Ottawa   agent,   who   should   be    regularly   appointed 
pursuant  to  the  requirements  of  Rule  20.     The  appointment 
of  an  agent  at  the  earliest  moment  is  an  important  step  in 
the  appeal.       It  is  entirely  irregular  to  communicate  with 
the  Registrar  of  the  Court  as  to  any  proceedings  in  appeal. 
All    applications,   not  strictly  applications  which  should   be 
made  to  the  full  Court,  are  now  made  to  the  Registrar  sitting 
as  a  Judgo  in  Chambers  under  the  provisions  of  Rule  83. 
There  are  but  two  exceptions  in  such  rule. 

After  the  security  has  been  approved  of,  the  appellant 
has  40  days  within  which  to  settle  and  print  the  case  (Rule 
9).  No  special  rules  have  been  made  by  the  Supreme  Court 
as  to  the  practice  to  be  adopted  on  settling  the  case.  The 
statute  (section  73)  provides  that  it  shall  be  stated  by  the 
parties,  or,  in  the  event  of  difference,  be  settled  by  the  court 
appealed  from  or  a  judge  thereof.  The  appellant's  solicitor 
can  send  to  the  solicitor  for  the  respondent  a  draft  of  the 
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case,  and  the  respondent's  solicitor  can  return  it  within  a 
Aiiowanc       reasonable  time  with  such  suggestions  or  alterations  as  he 
of  appeal      may  think  advisable,  and  the  draft  can  be  sent  from  one  to 
the   other  until  finally   signed   as   agreed  upon,   or  until   a 
difference  arises  which  can  be  settled  only  by  an  application 
to  a  judge.     Or  an  agreement  can  be  signed  by  the  solicitors 
as  to  what  documents,  specifying  them  clearly,  the  case  shall 
contain.     Although  unnecessary  material  should  be  carefully 
omitted,  the  parties  cannot  by  consent  waive  the  printing 
of  any  part  of  the  record.     An  order  must  be  obtained  from 
the  Registrar  before  this  can  be  done.       As  to  what  should 
be  inserted  see  section  73  of  the  Act  and  notes.     Upon  the 
appellant's  solicitor  will  then  fall  the  duty  of  printing  the 
case.       The  rules  of  the  court  regulating  the  form  and  style 
of  the  case  should  be  closely  fallowed.       The  provisions  of 
rule  with  respect  to  index  (Rule  12)  must  be  carefully  com- 
plied with.     It;  may  happen  that  the  length  of  the  case,  or 
other  circumstances,   makes  it  evident  that  with  reasonable 
diligence   it   will   not   be   possible   to   overtake   the   printing 
within  the  40  days,  after  security  has  been  allowed.       The 
solicitor  for  the  appellant,  to  avoid  an  application  on  the 
part  of  the  respondent  to  dismiss  the  appeal  for  want   of 
prosecution,   should  then  apply   in   the   Supreme   Court,   in 
Chambers,    for   further   time,    giving    the   usual    four    clear 
days'  notice  of  the  application  to  his  opponent  and  filing  an 
affidavit  in  the  Supreme  Court  in  support  of  his  application. 
When  printed,  a  copy  of  the  case  should  be  submitted  to  the 
proper  officer  of  the  court  below,  who,  upon  being  satisfied 
that  it  is  the  case  stated  by  the  parties  or  settled  by  the 
judge,  and  paid  the  usual  fees,  should  certify  and  transmit 
it  to  the  Registrar  of  the  Supreme  Court,  with  a  certified 
copy  of  the  bond  given  as  security.     (See  Rule  10.)     The 
case  should  be  filed  in  the  office  of    the    Registrar  of    the 
Supreme   Court  twenty  clear   days  before  the  first  day   of 
the   session   at   which   it   is   to  be   brought   on   for   hearing 
(Rule  37),  and  shall  be  accompanied  by  all  the  exhibits  and 
documentary  evidence  filed  in  the  cause   (see  Rule  14).     At 
least  fifteen  days  before  the  first  day  of  the  session  notice  of 
hearing  must  be  served.     (See  Rule  18.) 

Each  party  has  in  the  meantime  prepared  and  printed 
a  correct  but  complete  statement  of  the  facts  of  the  case 
and  the  reasons  and  authorities  upon  which  he  intends  to 
rely.  This  document  is  called  a  factum.  The  factums  of 
both  parties  should  be  deposited  with  the  Registrar  at  least 
fifteen  days  before  the  first  day  of  the  session.  (Rule  29.) 
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As  to  what  the  factum  should  contain  and  how  it  should s-  73- 
be  printed,  see  Rale  30.  The  appeal  must  be  inscribed  by  Cag~ 
the  appellant  for  hearing;  that  is,  a  request  must  be  filed 
with  the  Registrar  to  place  it  on  the  list  of  appeals  for  hear- 
ing, at  least  fourteen  days  before  the  first  day  of  the  session 
at  which  the  appeal  is  to  be  heard.  (Rule  37.)  The  in- 
scription cannot  be  made  unless  the  appellant's  factum  has 
been  deposited.  If  the  respondent  has  failed  to  deposit  his 
faetum  within  the  time  limited  by  the  rule  in  that  behalf, 
the  appellant  inscribes  ex  parte,  but  this  ex  parte  inscription 
will  be  opened  up  in  a  proper  case  and  the  respondent  per- 
mitted to  file  his  factum.  The  appeal  is  then  placed  on  the 
proper  list  by  the  Registrar,  and  will  be  called  by  the  court 
when  reached.  Vide  also  notes  to  sec.  71  supra. 

73.  The  appeal  shall  be  upon  a  case  to  be  stated  by  the 
parties,  or,  in  the  event  of  difference,  to  be  settled  by  the  court 
appealed  from,  or  a  judge  thereof;  and  the  case  shall  set  forth  the 
judgment  objected  to  and  so  much  of  the  pleadings,  evidence,  affi- 
davits and  documents  as  is  necessary  to  raise  the  question  for  the 
decision  of  the  Court.  R.S.,  c.  135,  s.  44. 

The  case. 

Vide  rules  1,  2,  3,  4,  5,  6,  7,  8  and  9  infra,  and  notes 
thereto,  and  note  to  section  72,  supra. 

Reasons  for  judgment. 

Attorney-General  v.  City  of  Montreal,  13  Can.  S.C.R.  352. 

Per  Ritchie,  C.J. — The  printed  case  filed  should  contain 
the  reason  for  judgments  of  courts  below. 

Mayhew  v.  Stone,  26  Can.  S.C.R.  58. 

Per  Taschereau,  J. — Where  a  court  had  pronounced 
judgment  in  a  cause  before  it,  and  after  proceedings  in 
appeal  had  been  instituted  certain  of  the  judges  filed  docu- 
ments with  the  prothonotary  purporting  to  be  additions  to 
their  respective  opinions  in  the  case,  such  documents  were 
improperly  allowed  to)  form  part  of  the  case  on  appeal  and 
could  not  be  considered  by  the  appellate  court. 

Canadian  Fire  Ins.  Co.  v.  Robinson.    9th  Oct.,  1901. 

When  the  appeal  was  called  for  hearing  counsel  for  the 
appellant  applied  for  leave  to  file,  as  part  of  the  case  on 
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appeal,  the  notes  of  reasons  for  a  dissenting  judgment  in 
Case"  the  court  below,  which  had  not  been  delivered  in  time  for 
printing  as  part  of  the  record.  A  certificate  by  the  clerk 
•of  appeals  was  annexed  to  a  printed  copy  of  the  notes, 
stating  that  they  were  a  correct  copy,  and  that,  owing  to 
the  judge's  absence  from  Canada,  they  had  been  unable  to 
obtain  the  notes  from  him  at  an  earlier  date.  The  applica- 
tion was  opposed  by  counsel  for  the  respondents.  The 
court  allowed  the  notes  to  be  filed,  and  it  was  stated,  by  His 
Lordship  the  Chief  Justice,  that  the  court  was  always  dis- 
posed to  permit  the  filing  of  notes  of  the  reasons  for  judg- 
ment of  judges  in  the  court  below  when  they  could  be 
detained. 

In  re  Paul  Daly,  deceased,  Feby.  22nd,  1907. 

In  this  case  after  one  day's  argument  it  was  noticed 
by  the  court  that  no  formal  judgment  was  ever  issued  by 
the  Probate  Court.  It  was  conceded  that  in  the  appellate 
court  below  the  written  judgment  of  the  probate  judge  had 
been  treated  as  if  it  was  the  decree  of  the  court.  The 
Supreme  Court  held  that  under  the  circumstances  the  judg- 
ment of  the  pro'-bate  judge  must  for  the  purposes  of  the 
appeal  be  treated  as  the  formal  decree  of  the  probate  court. 

Formal  judgment. 

Bank  of  British  North  America  v.  Walker.    24th  Dec.,  1881. 

An  original  case,  purporting  to  be  an  appeal  from  a 
judgment  of  the  Supreme  Court  of  British  Columbia  over- 
ruling the  demurrers  of  the  defendants  toi  certain  counts  of 
the  declaration,  contained  no  formal  order  or  judgment  of 
the  court  overruling  demurrers.  Upon  application  of  the 
agent  for  appellants'  solicitors,  the  agent  otf  the  respond- 
ents' solicitors  consenting,  it  was  ordered  that  the  Registrar 
be  at  liberty  to  file  the  case  as  received  without  the  formal 
order,  and  that  the  appellants  might  attach  within  six 
weeks  from  that  date  the  said  formal  order  to  the  case  and 
copies. 

Per  Ritchie,  C.J.,  in  Chambers. 

Wright  v.  Synod  of  Huron,  Gout.  Dig.  1101. 

During  the  hearing  of  the  appeal,  the  attention  of  appel- 
lant's  counsel  was  called  to  the  fact  that  the  case  was  de- 
fective on  account  of  the  omission  from  thei  record  of  the 
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decree    of   the    Court   of    Chancery.        The    argument   was8-  73- 
allowed  to  proceed     on     counsel   undertaking  to  have  theCag 
decree  added  to  the  case  before  judgment  should  be  rendered. 

Wallace  v.  Souther,  Cout.  Dig.  1102. 

A  case  cannot  be  filed  unless  it  contains  the  formal 
judgment  of  the  court  appealed  from.  The  appeal  may, 
by  consent,  be  placed  at  the  foot  of  the  roll  to  permit  the 
adding  of  the  rule  of  the  court  below.  Improper  reflections 
upon  the  conduct  of  the  judges  in  the  court  below  will  be 
ordered  to'  be  struck  out  of  the  factum,  and  subject  the 
solicitor  to  the  censure  of  the  court  and  loss  of  his  costs. 

St.  Stephen  v.  Charlotte,  Cout.  Dig.  1104. 

Before  the  hearing,  attention  was  drawn  to  the  fact 
that  the  formal  judgment  or  order  of  the  court  below  was 
not  in  the  printed  "case."  Upon  counsel  undertaking  to 
have  it  taken  out,  printed  and  added  to  the  "case,"  the 
court  consented  to  hear  the  appeal,  but  the  Chief  Justice 
intimated  that  in  future  no  appeal  would  be  heard  if 
the  "case"  did  not  contain  the  formal  judgment  of  the  court 
below. 

Reid  v.  Ramsay,  Cout.  Dig.  1101. 

A  case  cannot  be  filed  or  appeal  entertained  where  it  does 
not  appear  by  the  printed  record  that  judgment  has  been 
formally  entered. 

Kearney  v.  Kean,  Cout.  Dig.  1101. 

An  incomplete  case  cannot  be  received  by  the  Eegistrar, 
but  where  such  a  case  was  filed,  the  hearing  of  appeal  was 
allowed  to-  stand  over  till  the  case  was  prefected  by  the 
addition  of  the  formal  judgment  of  the  court  below. 

Case  generally. 
Exchange  Bank  of  Canada  v.  Gilman,  17  Can.  S.C.R.  108. 

The  case  in  appeal  should  not  contain  matter  that  was 
not  before  the  trial  court. 

Roberts  v.  Piper,  Oct.  6,  1910,  not  reported. 

C.  T.  W.  Piper,  one  of  the  respondents  in  this  appeal, 
was  the  plaintiff  in  a  damage  action  against  some  of  the 
present  appellants.  The  judgment  at  the  trial  in  this  action 
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S.  73.  Was  subject  to  objection  admitted  as  evidence  on  the  trial 

of  the  present  case.  This  judgment  was  appealed  to  the 
Full  Court  in  British  Columbia.  When  the  case  for  the 
present  appeal  was  settled  in  British  Columbia,  the  re- 
spondents asked  to  have  included  in  the  record  the  judg- 
ment of  the  full  court  in  the  other  case.  This  was  refused 
by  Mr.  Justice  Gallagher.  The  respondents  then  applied  to 
the  Supreme  Court  for  leave  to  add  this  judgment  to  the 
case  but  the  application  was  refused. 

Bing  Kee  v.  Yick  Chong,  May  3rd,  1910. 

A  certain  agreement — a  plan  and  some  photographs 
were  used  at  the  trial  but  not  filed  or  made  exhibits,  and 
were  not  part  of  the  case  on  appeal  to  the  full  court.  An 
application  to  have  these  documents  made  part  of  the  record 
in  the  appeal  to  the  Supreme  Court  was  refused  after  argu- 
ment. 

Red  Mountain  Ely  Co.  v.  Blue,  39  Can.  S.C.R.  390,  C.R.  [1909] 
A.C.  210. 

An  application  having  been  made  to  the  Supreme  Court 
to  add  to  the  case  in  appeal  a  map  or  plan  on  file  in  the 
Dominion  Department  of  Railways  and  Canals,  which  was 
net  known  of  when  cause  was  argued  in  the  courts  below, 
and  which  plan,  if  admitted,  would  conclusively  conclude 
the  rights  of  the  parties,  the  Supreme  Court  held  that  under 
the  well  settled  jurisprudence  of  the  Court  there  was  no 
power  to  add  to  the  case  what  was  not  before  the  court 
below.  On  appeal  to  the  Judicial  Committee  of  the  Privy 
Council,  without  expressing  an  opinion  on  the  power  of  the 
Supreme  Court  of  Canada  held  that  the  committee  had  such 
power  and  this  evidence  being  admitted  the  appeal  was 
allowed.  (1909)  H.C.  361. 

If  section  91  infra  and  following  of  the  Supreme  Court 
Act  stood  alone  it  would  be  reasonable  to  infer  that  the 
Parliament  of  Canada  in  establishing  the  Supreme  Court 
as  a  court  of  appeal  as  well  as  a  court  of  error  contemplated 
that  the  court  should  admit  evidence  on  the  appeal  not 
before  the  courts  below  in  a  proper  case;  but  as  pointed 
out  by  the  Chief  Justice  in  his  judgment  in  Red  Mountain 
Ely.  Co.  v.  Blue,  39  Can.  S.C.R..  at  p.  392,  C.R.  [1909]  A.C. 
210,  this  is  not  consistent  with  s.  73  of  the  Supreme  Court  Act 
which  says :  ' '  The  appeal  shall  be  upon  a  case  to  be  stated  by 
the  parties  or  in  the  event  of  difference  to  be  settled  by  the 
court  appealed  from  or  a  judge  thereof."  And  the  uniform 


SUPREME  COURT  ACT.  445 

jurisprudence  of  the  Supreme  Court  is  against  the  admission  &  73. 
of  such  evidence.     In  the  case  above  cited  the  Judicial  Com-      " 
inittee  said  that  "It  is  not  necessary  to  decide  whether  the 
Supreme  Court  of  Canada  was  precluded  by  law  from  ad- 
mitting  this   document    (a   plan   discovered   only    after   the 
appeal  was  taken  to  the  Supreme  Court)  and  the  point  was 
not  fully  argued  before  their  Lordships.     But  it  is  at  least 
clear  that  the  Judicial  Committee  of  the  Privy  Council  is 
not  so  precluded,  but  on  the  contrary  has  power  to  admit 
and  look  at  the  document." 

The  obvious  impropriety  of  admitting  new  evidence  on 
an  appeal  not  before  the  court  below  is  well  stated  by  Lord 
Selborne  in  the  House  of  Lords  in  Banco  de  Portugal  v. 
\\'addell,  5  App.  Cas.  at  p.  171,  quoting  from  Lord  Lynd- 
hurst  in  At t wood  v.  Small,  6  Cl.  &  F.  232. 

"I  think,  therefore,  the  general  rule  ought  to  prevail  in 
this  case,  namely,  that  as  this  evidence  was  not  tendered  in 
the  court  below  it  ought  not  to  be  offered  before  the  appellate 
tribunal.  And  I  must  add  that  in  the  whole  of  my  ex- 
perience, which  extends  over  a  considerable  period  of  time, 
such  a  thing  never  has  happened  as  that  this  House  has 
allowed  any  evidence  to  be  introduced  which  was  not  used 
in  the  Court  below." 

Safford  &  Wheeler,  at  p.  850  say:  "The  Privy  Council  is 
a  court  of  last  resort  and  it  ought  not  to  bei  called  upon 
without  the  most  urgent  necessity  to  perform  the  functions 
of  a  court  of  first  instance.  For  this  reason  it  is  unwilling 
to  entertain  any  point  which  has  not  been  duly  raised  and 
considered  in  the  court  appealed  from.  The  Judicial  Com- 
mittee may  direct  further  evidence  to  be  taken  or  remit  Ihe 
for  re-hearing." 

At.  p.  858:  "When  additional  evidence  has  been  tendered 
only  on  an  application  to  review  and  the  refusal  to  review 
is  not  appealed  from,  the  Judicial  Committee  will  not  admit 
such  evidence.  Certain  documents  put  in  evidence  before  a 
subordinate  court  were  suppressed  by  the  judge  of  that 
court,  so  that  the  reviewing  court  from  which  the  appeal 
c;nnc  to  the  Privy  Council,  had  no  opportunity  of  consider-- 
in ir  them.  The  Judicial  Committee  in  such  circumstances 
remitted  the  case  to  the  court  below  that  evidence  might  be 
taken  into  consideration." 

In  the  House  of  Lords  the  rule  is  that  the  Court  will 
'•ed  on  the  facts  proved  at  the  trial  and  will  not  allow 
iii-w  question  of  fact  to  be  raised.     Huxley  v.   W.  London 
/•'/?/.  Co.  14  App.  Cas.  26. 
32 
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S.  73.  The   conclusion  to  be   drawn   would   appear  to  be   that 

"  when  a  piece  of  evidence  is  offered  to  the  appellate  tribunal 

which,  if  admitted,  is  conclusive  of  the  appeal,  as  for  ex- 
ample the  plan  referred  to  in  the  above  case  of  the  Red 
Mountain  Rly.  Co.  v.  Blue,  which  came  from  the  Department 
of  Railways  and  Canals  at  Ottawa,  the  appellate  tribunal 
instead  o£  directing  a  new  trial  may  admit  the  evidence  and 
finally  dispose  of  the  case. 

Ancient  Order  of  United  Workman  v.  Turner,  44  Can.  S.C.R.  145. 

When  this  case  was  called  counsel  for  appellant  applied 
to  postpone  hearing  and  for  an  order  to  further  examine  a 
witness  for  the  purpose  of  the  appeal.  He  is  directed  to 
proceed  with  his  argument  on  the  merits  in  the  meantime 
and  \his  application  would  receive  further  'consideration, 
but  judgment  was  pronounced  on  the  merits  without  refer- 
ence to  his  application. 

Evans  v.  Evans,  Oct.,  1912. 

An  application  was  made  to  the  Registrar  sitting  as  a 
judge  in  Chambers  for  an  order  granting  commission  to  take 
evidence  in  Wales  to  be  used  upon  a  pending  appeal  to  the 
Supreme  Court  of  Canada  from  the  Supreme  Court  of 
Alberta.  The  motion  was  refused  on  the  merits,  and  as  to 
the  po\ver  to  grant  a  commission  the  Registrar  said: 

"I  am  not  prepared  to  hold  in  view  of  the  recent  decision 
of  the  Judicial  Committee  in  the  Red  Mountain  v.  Blue  (1909), 
A.C.  361,  C.R.  [1909]  A.C.  210,  that  the  Supreme  Court  will 
not  now  under  certain  circumstances,  allow  evidence  to  be 
dsed  in  this  court  which  was  not  tendered  in  the  courts  below, 
but  it  appears  to  me  that  the  application  must  be  dismissed 
on  the  ground  that  the  evidence  which  the  defendant  now  de- 
sires to  use  should  have  been  obtained  in  the  courts  below 
and  that  having  elected  to  go  down  to  trial  without  such 
evidence,  and  further  having  elected  to  prosecute  an  appeal 
from  the  judgment  against  him  a,t  the  trial  to  the  full  court 
the  application  which  he  now  makes  cannot  be  granted." 
On  application  to  Mr.  Justice  Anglin,  the  Registrar's  order 
was  affirmed. 

Carrier  v.  Bender,  Gout.  Dig.  1101. 

Per  Gwynne,  J.,  in  Chambers. — No  application  should 
be  made  with  respect  to  the  contents  of  the  "case,"  or  to 
dispense  with  printing  any  part  of  it,  until  it  has  been 
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settled  by  agreement  between  the  parties,  or  by  a  judge  of  s-  74. 
the  court  below,  pursuant  to  the  statute. 

Trans- 
mission 
Barnard  v.  Riendeau,  llth  March,  1901.  of  case. 

The  court  drew  attention  to  the  impropriety  of  printing 
parts  of  the  case  on  appeal  in  italics  merely  for  the  pjurpose 
of  emphasizing  particular  phrases  or  paragraphs.  Such  a 
practice  may  be  permitted  in  factums,  but  never  in  the 
printed  case. 

May  v.  Me  Arthur,  3rd  April,  1884. 

Certain  portions  of  the  case  had  been  italicized  in  the 
printing.  The  prothonotary  certified  that  the  printed  case 
was  the  case  agreed  upon  and  settled  by  thte  parties.  No 
affidavit  was  produced  to  contradict  this  certificate  or  to 
shew  that  the  italics  had  been  improperly  used. 

Objection  to  case  overruled. 

The  case  to  be  printed  so  as  to  procure  a  certain  degree 
of  uniformity  and  all  that  is  required  is  a  substantial  com- 
pliance with  rule  8. 

Ritchie,  C.J.,  in  Chambers. 

Rex  v.  Love.   14th  Nov.,  1901.     Gout.  Dig.  1105. 

On  21st  May,  1901,  a  motion  for  a  rule  was  refused,  and 
on  14th  November  following,  the  case  being  inscribed  for 
hearing  on  an  appeal  from  a  judgment  refusing  mandamus 
to  compel  a  magistrate  to  commit  a  person  accused  of  for- 
gery for  trial  after  the  accused  had  been  tried  summarily 
and  discharged  by  him.  As  no  printed  case  or  factums  were 
filed,  the  court  refused  to  hear  the  appeal  and  ordered  that 
it  should  be  struck  off  the  roll. 

74.  The  clerk  or  other  proper  officer  of  the  court  appealed 
from  shall,  upon  payment  to  him  of  the  proper  fees  and  the 
expenses  of  transmission,  transmit  the  case  forthwith  after  such 
allowance  to  the  Registrar,  and  further  proceedings  shall  there- 
upon be  had  according  to  the  practice  of  the  Supreme  Court.  R.S., 
c.  135,  s.  45. 

Neither  the  statute  nor  the  rules  expressly  provide  that 
the  case  which  is  to  be  certified  to  the  Registrar  of  the 
Supreme  Court  by  the  Registrar  or  clerk  of  the  court  ap- 
pealed from  shall  be  a  printed  case,  and  in  recent  years  the 
practice  has  obtained  of  receiving  the  certified  case  from 
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S.  75.  the  clerk  of  the  Territorial  Court  of  the  Yukon  Territory 


Security. 


typewritten,  and  the  agents  for  the  solicitors  have  had  the 
printing  done  in  Ottawa.     Vide  notes  to  Rule  9  infra,  p.  41)1. 

SECURITY  AND   STAYING  EXECUTION. 

75.  No  appeal  shall  be  allowed  until  the  appellant  has  given 
proper  security,  to  the  extent  of  five  hundred  dollars,  to  the  satis- 
faction of  the  court  from  whose  judgment  he  is  about  to  appeal, 
or  a  judge  thereof,  or  to  the  satisfaction  of  the  Supreme  Court, 
or  a  judge  thereof,  that  he  will  effectually  prosecute  his  appeal 
and  pay  such  costs  and  damages  as  may  be  awarded  against  him 
by  the  Supreme  Court. 

2.  This  section  shall  not  apply  to  appeals  by  or  on  behalf  of 
the  Crown  or  in  election  cases,  in  cases  in  the  Exchequer  Court, 
in  criminal  cases,  or  in  proceedings  for  or  upon  a  writ  of  habeas 
corpus.  U.S.,  c.  135,  s.  46.  50-51  V.,  c.  16,  s.  57. 

• 

Great  Northern  Rly.  Co.  v.  Furness,  Withy  &  Co.,  40  Can.  S.C.R. 
455. 

An  objection  that  the  security  approved  was  not  such 
as  contemplated  by  the  75th  and  76th  sections  of  the  Supreme 
Court  Act  (the  amount  thereof  being  insufficient  for  a  stay 
of  execution),  was  not  entertained  for  the  reason  that  the 
amount  in  controversy  was  sufficient  to  bring  the  case  within 
the  competence  of  the  court  and  it  was  immaterial  whether 
or  not  execution  could  be  stayed.  The  Attorney-General  of 
Quebec  v.  Scott,  34  Can.  S.C.R.  282,  and  The  Halifax  Elec- 
tion Cases,  37  Can.  S.C.R.  601,  referred  to. 

MacLaughlin  v.  Lake  Erie  &  Detroit  River  Rly.  Co.,  Gout.  S.C.  Gas. 
p.  297. 

In  this  case  it  was  held  that  it  was  the  duty  of  the  Regis- 
trar not  to  allow  a  bond  as  security  for  costs,  however  unim- 
peachable in  form,  if  he  was  of  the  opinion  there  was  no 
jurisdiction  in  the  court  to  hear  the  appeal. 

By  the  term  "proper  security,"  security  with  proper 
sureties  is  to  be  understood;  Poiccll  v.  Waxhburn,  2  Moo. 
P.C.C.  199,  but  if  security  for  costs  be  taken  by  the  court 
appealed  from  upon  notice  to  the  respondent  and  without 
objection  upon  his  part,  it  cannot  afterwards  be  questioned 
by  him,  unless  new  circumstances  arise,  and  not  even  in  that 
case,  if  he  does  not  object  on  the  first  opportunity.  Ibid. 

It  is  a  common  practice  now  to  accept  as  security  the 
bond  of  a  Guarantee  Company  (Annual  Practice,  1912,  p. 
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827).     In   the   Supreme  Court  only   companies  licensed  by8-  75. 

the  Government  of  Canada  are  accepted  unless  by  consent., 

*  Security 

of  parties. 

It  has  not  been  the  practice  in  the  case  of  a  bond  fur- 
nished by  a  security  company  to  require  that  the  appellant, 
should  be  a  party. 

The  provisions  of  this  section  must  be  strictly  complied  with. 

Holsten  v.  Cockburn,  1904. 

In  this  case  the  appellants,  on  consent  of  the  respondents, 
had  a  bond  for  $250  allowed  by  a  judge  of  the  court  below 
as  security  for  their  appeal  to  the  Supreme  Court.  On  the 
case  reaching  the  Registrar  he  referred  the  matter  to  the 
Chief  Justice  to  determine  whether  or  not  such  a  bond  was 
a  sufficient  compliance  with  section  46,  now  section  75.  The 
bond  was  disallowed,  the  Chief  Justice  in  his  judgment, 
saying : — 

"Though  it  would  seem  that  as  a  general  rule  the  giving 
of  security  is  an  enactment  in  favour  of  the  adverse  party, 
and  that  consequently  the  adverse  party  may  waive  it  ex- 
pressly or  impliedly,  yet,  under  the  Supreme  Court  Act, 
that  is  not  so.  Under  sections  40,  43  and  46  (now  sections 
69,  72  and  75  respectively),  the  case  is  taken  out  of  the 
jurisdiction  of  the  Provincial  Court  only  by  the  approval 
of  the  security.  It  is  only  by  that  Act  that  the  Supreme 
Court  acquires  jurisdiction.  That  is  why  rule  6  requires 
that  the  case  contain  a  certificate  that  the  security  has  been 
given.  Fraser  v.  Abbott,  Cass.  Dig.  695 ;  In  re  Cahan,  21 
Can.  S.C.K.  100.  Whitman  v.  The  Union  Bank,  16  Can. 
S.C.R  410,  might  be  read  as  opposed  to  that  view.  But  the 
statute  is,  to  my  mind,  clear,  and  the  clerk  of  the  Provincial 
Court  has  no  authority  whatever,  as  a  general  rule,  to  certify 
a  case  (rule  1)  when  no  security  has  been  given.  Our  Regis- 
trar should,  therefore,  refuse  to  receive  such  a  case.  The 
security,  of  course,  must  be  as  required  by  the  statute." 

Subsequently,,  a  case  was  certified  to  the  Registrar  from 
Hie  Court  ot  Appeal  for  Ontario  in  which  the  Grand  Trunk 
lily.  Co.  were  appellants,  and  the  security  allowed  by  a 
judge  of  the  Court  of  Appeal  was  the  undertaking  of  the 
appellant's  solicitor.  On  the  strength  of  the  decision  in 
llnl-sfen  v.  Cod  hum,  the  Registrar  refused  to  receive  the 
until  the  security  required  by  the  statute  had  been 
given. 
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S.  75.  in  re  Cahan,  21  Can.  S.C.R.  100. 

Security.  An  appeal  was  sought  from  the  refusal  of  the  Supreme 

Court  of  Nova  Scotia  to  admit  the  appellant  as  an  attorney 
of  the  court.  There  being  no  person  interested  in  opposing 
the  application  or  the  appeal,  no  security  for  costs  was  given. 
Held,  that  the  court  had  no  jurisdiction  to  hear  the  appeal 
except  in  cases  specially  provided  for,  no  appeal  can  be 
heard  by  this  court  unless  security  for  costs  has  been  given 
as  provided  for  by  this  section. 

Order  allowing  security  required. 

McDonald  v.  Abbott,  3  Can.  S.C.R.  278. 

The  following  certificate  was  filed  with  the  printed  case, 
as  complying  with  rule  6  of  the  Supreme  Court  Rules: 
k'We,  the  undersigned,  joint  prothonotary  for  the  Superior 
Court  of  Lower  Canada,  now  the  Province  of  Quebec,  do 
hereby  certify  that  the  said  defendant  has  deposited  in  our 
office,  on  the  twentieth  day  of  November  last,  the  sum  of 
live  hundred  dollars,  as  security  in  appeal  in  this  case,  before 
the  Supreme  Court,  according  to  section  thirty-first  of  the 
Supreme  Court  Act,  passed  in  the  thirty-eighth  year  of  Her 
Majesty,  chapter  second.  Montreal,  17th  January,  1878, 
Hubert,  Honey  &  Gendron,  P.S.C."  Held,  on  motion  to 
quash  appeal,  that  the  deposit  of  the  sum  of  $500  in  the 
hands  of  the  prothonotary  of  the  court  below,  made  by  appel- 
lant, without  a  certificate  that  it  was  made  to  the  satisfac- 
tion of  the  court  appealed  from,  or  any  of  its  judges,  was 
nugatory  and  ineffectual  as  security  for  the  costs  of  appeal. 

Proper  obligees,  not  named  in  bond. 
Scammell  v.  James,  16  Can.  S.C.R.  593. 

S.  brought  an  action  against  J.  and  issued  a  writ  of 
capias.  Bail  was  given,  and  special  bail  entered  in  due 
course,  but  the  bail-piece  was  not  filed,  nor  judgment  entered 
against  J.  for  some  months  after.  On  application  to  a  judge 
in  Chambers,  an  order  was  made  for  the  discharge  of  the 
bail  on  account  of  delay  in  entering  up  judgment,  and  the 
full  Court  refused  to  set  aside  such  an  order.  An  appeal 
was  brought  to  the  Supreme  Court  of  Canada,  intituled  in 
the  suit  against  J.  from  the  judgment  of  the  full  Court, 
and  the  bond  for  security  for  costs  was  given  to  J.  Held, 
that  as  the  bail,  the  only  parties  really  interested  in  the 
appeal,  were  not  before  the  Court,  and  were  not  entitled  to 
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the  benefit  of  the  bond,  the  appeal  must  be  quashed  for  want  s-  75- 
of  proper  security.  Security. 

Objections  to  security — how  taken. 

Whitman  v.  Union  Bank  of  Halifax,  16  Can.  S.C.R.  410. 

If  objection  is  made  to  the  form  of  a  bond  for  security 
for  costs  on  appeal  to  the  Supreme  Court,  it  should  be  by 
application  in  Chambers  to  dismiss,  and  if  not  so  made  the 
objection  will  be  held  to  be  waived 

Appeals  in  forma  pauperis. 
Fraser  v.  Abbott,  Gout.  Dig.  111. 

Held,  tne  Supreme  Court  or  a  judge  thereof  has  no 
power  to  allow  an  appeal  in  forma  pauperis  or  to  dispense 
with  the  giving  of  the  security  required  by  the  statute. 

Dominion  Cartridge  Co.  v.  Cairns,  Cass.  Prac.  68. 

Sedge  wick,  J.,  refused  an  application  for  a  certified  copy 
of  the  record  without  payment  of  the  court  fees,  on  the 
ground  of  the  applicant's  poverty. 

Xo  power  to  increase  security. 
Archer  v.  Severn,  12  Ont.  P.R.  472. 

The  Court  of  Appeal  has  no  discretion  to  increase  the 
amount  of  security  on  appeal  to  the  Supreme  Court  of  Can- 
ada fixed  by  E.S.C.  c  135,  s.  46,  at  $500  because  of.  the 
number  of  respondents. 

Bonsack  Machine  Co.  v.  Falk,  Cout.  Dig.  46.    (Q.R.  9  Q.B.  355J 

Upon  application  to  file  a  bond  of  security  for  costs  of 
an  appeal  to  the  Supreme  Court  of  Canada,  several  respond- 
ents who  had  appeared  separately  in  the  Superior  Court 
and  in  the  Court  of  Appeal,  urged  that  they  were  respec- 
tively entitled  to  separate  security  bonds  for  each  of  four 
Appellants,  i.e.,  four  bonds  of  $500  each.  Held,  per  Hall,  J., 
that  leave  to  appeal  should  be  granted  on  the  furnishing  of 
a  single  bond  for  $500.  Archer  v.  Severn,  12  Ont.  P.R.  472, 
followed. 

Form  of  bond. 

The  form  of  bond  set  out  on  page  220  of  Cassels' 
Supreme  Court  Practice,  2nd  edition,  is  incorrect.  The 
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S.  75.  words  in  the  fourth  line,  "  jointly  bound,"  should  have  been 

firmly  bound;"  and  the  word  "by"  at  the  end  of  the  6th 
line  should  have  been  "binds."  A  proper  form  of  Bond  will 
be  found  at  p.  637. 

Jamieson  v.  London  and  Canadian  L.  and  A.  Co.,  18  Ont.  P.R.  413. 

A  bond  filed  as  security  for  costs  of  an  appeal  to  the 
Supreme  Court  of  Canada  stated  that  the  sureties  were 
jointly  and  severally  held  and  "jointly"  bound,  instead  of 
"firmly"  bound,  and  "we  bind  ourselves  and  each  of  us  by 
himself,"  instead  of  "bind  himself."  Held,  that  it  must  be 
disallowed  for  uncertainty  as  to  whether  it  could  be  properly 
construed  as  a  joint  and  several  bond. 

Young  v.  Tucker,  18  Ont.  P.R.  449. 

A  bond  filed  as  security  for  costs  of  an  appeal  to  the 
Supreme  Court  of  Canada  was  disallowed  on  the  ground  of 
substantial  error  in  the  form — "by"  instead  of  "binds"  in 
the  operative  part  Jamieson  v.  London  and  Canadian  L. 
and  A.  Co.,  18  P.R.  413,  followed. 

Davidson  v.  Fraser,  17  Ont.  P.R.  246. 

The  condition  in  a  bond  filed  upon  an  appeal  to  the 
Supreme  Court  of  Canada  was  to  "  pay  such  costs  and  dam- 
ages as  shall  be  awarded  in  case  the  judgment  shall  be 
affirmed."  Held,  that  this  was  not  in  substance  the  same 
as  the  statutory  condition  to  "  pay  such  costs  and  damages 
as  may  be  awarded  against  the  appellant  by  the  Supreme 
Court";  and  the  italicised  words  words  added  a  condition 
not  required  by  the  Supreme  Court  Act,  and  by  which  the 
respondents  ought  not  to  be  hampered. 

Robinson  v.  Harris,  14  Ont.  P.R.  373. 

In  an  appeal  to  the  Supreme  Court  of  Canada,  although 
it  is  not  necessary  that  the  appellant  should  be  a  party  to 
the  appeal  bond,  if  he  is  made  a  party,  and  does  not  execute 
the  bond,  the  respondent  is  entitled  to  have  it  disallowed. 
In  an  appeal  bond,  where  the  object  was  not  only  to  secure 
payment  of  the  costs  which  might  be  awarded  by  the 
Supreme  Court  of  Canada  under  section  46  of  R.S.C.  c.  135, 
but  also  under  section  47  (e)  to  procure  a  stay  of  execu- 
tion of  the  judgment  appealed  from  as  to  the  costs  thereby 
awarded  against  the  appellant,  the  condition  was  "shall 
effectually  prosecute  the  said  appeal  and  pay  such  costs  and 
damages  as  may  be  awarded  against  the  appellant  by  the 
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Supreme  Court  of  Canada,  and  shall  pay  the  amount  by  the  s-  75. 
said-mentioned  judgm'ent   directed   to   be   paid,    either  as  a  Sec~T~ 
debt  or  for  damages  or  costs,"  etc      Held,  that  this  did  not 
cover  the  costs  awarded  against  the  appellant  by  the  judg- 
ment appealed  from. 

Molsons  Bank  v.  Cooper,  17  Ont.  P.R.  153. 

The  condition  of  a  bond  filed  by  the  defendants  as  secur- 
ity for  the  costs  of  an  appeal  to  the  Supreme  Court  of 
Canada,  was  that  if  the  defendants  "shall  effectually  pro- 
secute their  said  appeal  and  pay  such  costs  and  damages 
as  may  be  awarded  against  them  by  the  Supreme  Court  of 
Canada,  then  their  obligation  shall  be  void;  otherwise  to 
remain  in  full  force  and  effect."  Held,  that  the  bond  was 
not  irregular.  (2)  The  affidavit  of  execution  of  such  a  bond 
need  not  be  intituled  in  the  cause.  (3)  A  surety  in  such 
a  bond,  when  justifying  in  the  sum  sworn  to  "over  and 
above  what  will  pay  all  my  just  debts,"  need  not  add  "and 
every  other  sum  for  which  I  am  now  bail. ' ' 

Officer  of  ihe  court  may  be  surety. 

Wilkins  v.  Maclean,  7  C.L.T.  Occ.  N.  5. 

It  is  not  a  valid  objection  to  a  surety  to  a  bond  for 
security  for  costs  to  the  Supreme  Court  of  Canada  that  he 
is  an  officer  of  the  court  appealed  from. 

Application  of  section  generally. 

The  application  to  Rave  the  bond  as  security  allowed 
should  be  made  in  Chambers,  and  on  notice,  and  be  accom- 
panied by  a  copy  of  the  bond. 

McNab  v.  Wagler,  February  22nd,  1884. 

Motion  on  behalf  of  defendant  for  approval  of  security 
and  allowance  of  appeal. 

Held,  that  a  similar  application  having  been  made  to 
Grwynne,  J.,  in  Chambers,  and  refused,  and  the  application 
being  in  any  event  one  which  should  be  made  in  Chambers, 
the  application  could  not  be  entertained. 

Ontario  and  Quebec  Ely.  Co.  v.  Marcheterre,  17  Can.  S.C.E.  141. 
Although  an  application  to  allow  the  security  has  been 
refused  by  a  judge  of  the  court  below,  the  appellant  may 
make  a  similar  application  to  a  judge  of  the  Supreme 
Court. 
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London  and  Canadian  Loan  and  Agency  Co.  v.  Morris,  Cass.  Prac. 

Security. 

As  a  municipality  has  the  ordinary  right  of  suing  and 
being  sued,  it  can,  as  incident  to  such  right,  properly  join 
in  a  bond  of  security  under  this  section  given  in  a  suit  in 
which  it  was  a  party.  Per  Taylor,  C.J.,  1  West  L.T.  215. 

Bank  of  Hamilton  v.  Halstead,  Cass.  Prac.  (2d  ed.)  69. 

The  bond  should  not  provide  for  security  for  anything 
but  the  costs  of  the  appeal,  as  required  by  section  46.  Thus, 
where  the  condition  of  the  bond  was  that  appellants  should 
"effectually  prosecute  their  said  appeal  and  pay  such  costs 
and  damages  as  may  be  awarded  against  them  by  the 
Supreme  Court  of  Canada,  and  shall  pay  the  amounts  by 
said  judgment  respectively  directed  to  be  paid,  either  as  a 
debt  or  for  damages  or  costs  or  the  part  thereof  as  to  which 
the  said  judgments  may  be  affirmed  if  they  or  either  of 
them  be  affirmed  only  as  to  part,  and  all  damages  awarded 
against  the  said  Bank  of  Hamilton  on  such  appeal,"  the 
Registrar  refused  to  approve  of  it. 

Bazinet  v.  Gadomy,  1892.  Cass  Prac.  (2d  ed.)  69. 

A  bond,  conditioned  to  pay  costs  "in  case  the  appeal 
should  be  dismissed/'  was  refused.  No  such  condition  is 
attached  to  the  security  by  section  46  (now  75),  and  a 
respondent  is  not  obliged  to  accept  it. 

Laine  v.  Beland,  1896. 

A  bond  was  refused  for  a  similar  defect. 

Liscombe  Falls  Co.  v.  Bishop,  24  C.L.T.,  Occ.  N.  186. 

Held  by  Ritchie,  J ,(  NS.)  that  form  of  bond  in  Cassels' 
Practice  is  also  defective  in  not  setting  forth  to  whom  the 
penalty  is  payable,  and  also  in  not  stating  that  the  bond  is 
signed  and  sealed  by  the  obligors. 

The  objection  taken  in  the  cases  to  the  form  of  bond  given 
in  Cassels '  Practice,  has  been  corrected  in  the  form  given 
in  the  Appendix. 

McFarlane  v.  Dickson,  1  Ch.  Ch.  377. 

The  bond  and  the  affidavits  of  execution  and  justification 
were  all  entitled  in  the  name  of  the  original  plaintiffs,  one 
of  whom  had  died,  and  both  were  named  as  obligees  in  the 
bond. 
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Campbell  v.  Royal  Canadian  Bank,  6  O.P.R.  43. 

An  appead  bond  is  properly  intituled  in  the  cause  in  the  security, 
court  below. 

Weir  v.  Matheson,  2  Ch.  Ch.  73. 

The  bond  should  be  styled  in  the  Court  of  Error  and 
Appeal.  The  style  of  the  cause  in  the  court  below,  if 
adopted,  should  be  the  style  in  full,  and  the  parties  should 
be  described  as  they  become  appellants  and  respondents, 
but  they  may  be  given  in  the  same  order  as  in  the  style  of 
the  original  cause. 

Saunders  v.  Fumivall,  2  Ch.  Ch.  159. 

There  should  be  two  sufficient  sureties,  and  if  one  die 
or  become  insolvent,  another  will  be  ordered  to  be  substi- 
tuted. Brigliam  v.  Smitli,  1  Ch.  Ch.  334,  overruled  on  this 
point. 

Norval  v.  Canada  Southern  Ely.  Co.,  7  O.P.R.  313. 

Where  the  statutory  requirements  are  observed  with 
respect  to  bonds  given  upon  appeal,  the  bond  will  not  be 
disallowed  on  the  ground  that  the  sureties  are  "standing 
sureties'"  of  the  appellants,  in  the  absence  of  satisfactory 
evidence  of  their  insufficiency. 

Milson  v.  Carter,  69  L.T.  735..  Cass.  Prac.  69. 

When  the  order  of  the  provincial  court  granting  leave 
to  appeal  made  no  provision  as  to  costs  in  case  of  dismissal 
for  want  of  prosecution  ("effectually  prosecute  his  appeal") 
the  Judicial  Committee  of  the  Privy  Council  held  that  the 
said  court  had  power  to  correct  the  omission  in  its  order. 

McManamy  v.  City  of  Sherbrooke,  13  Legal  News  290.   Cass.  Prac. 
70. 

When  an  appeal  from  the  Court  of  Queen's  Bench  for 
Lower  Canada  has  been  regularly  allowed,  and  the  case  is 
before  the  Supreme  Court,  the  Superior  Court  has  no  power 
to  suspend  by  injunction,  proceedings  on  the  appeal. 

Wheeler  v.  Black,  M.L.R.  2  Q.B.  159.   Cass.  Prac.  70. 

Held,  that  personal  security  is  sufficient,  and  that  the 
sureties  need  not  justify  on  real  estate. 

Where  it  is  desired  to  include  in  the  same  bond  security 
for  the  costs  of  the  appeal  to  the  Supreme  Court  and  also 
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S.  76.  security  to  stay  execution  under  the  next  section,  the  appli- 

cation to  allow  the  bond  should  be  made  in  the  court  below. 

Although  no  express  provision  is  made  therefor,  in  the 
statute  or  rules,  the  practice  obtains  in  the  Supreme  Court 
of  allowing  viva  voce  examination  of  sureties  on  an  appli- 
cation for  the  approval  of  the  bond;  both  parties  will  be 
permitted  to  file  affidavits  in  respect  to  the  sufficiency  of  any 
security  offered. 

The  tariff  of  fees  provides  that  where  security  is  given 
by  a  deposit  of  money  there  shall  be  paid  in  stamps  one  per 
cent,  on  the  amount  of  the  deposit  and  $2.00  on  the  order. 
A  form  of  notice  of  motion  to  allow  the  security  will  be 
found  infra,  p.  629. 

When  the  security  is  allowed  an  order  is  made  in  the  form 
set  out  page  639,  infra. 

The  Interpretation  Act,  R.S.,  c.  1,  s.  34,  s.-s.  (27),  reads 
as  follows:  "  'Sureties'  means  sufficient  sureties,  and  the 
expression  'security'  means  sufficient  security,  and  wherever 
these  words  are  used  one  person  shall  be  sufficient  therefor, 
unless  otherwise  expressly  ordered." 

Winding-up  Act  cases. 

Where  leave  to  appeal  has  been  granted  under  the  pro- 
visions of  the  Winding-up  Act,  security  for  costs  must  be 
given  in  accordance  with  this  section. 

As  to  security  in  Election  Appeals,  vide,  p.  781,  infra. 

As  to  security  in  Exchequer  Appeals,  vide,  p.  756,  infra. 

As  to  security  in  Eailway  Appeals,  vide,  p.  791,  infra. 

76.  Upon  the  perfecting  of  such  security,  execution  shall  be 
stayed  in  the  original  cause:  Provided  that, — 

(a.)  If  the  judgment  appealed  from  directs  an  assignment  or 
delivery  of  documents  or  personal  property,  the  execution  of  the 
judgment  shall  not  be  stayed,  until  the  things  directed  to  be 
assigned  or  delivered  have  been  brought  into  court,  or  placed  in 
the  custody  of  such  officer  or  receiver  as  the  court  appoints,  nor 
until  security  has  been  given  to  the  satisfaction  of  the  court 
appealed  from,  or  of  a  judge  thereof,  in  such  sum  as  the  court 
or  judge  directs,  that  the  appellant  will  obey  the  order  or  judg- 
ment of  the  Supreme  Court; 

(b.)  If  the  judgment  appealed  from  directs  the  execution  of  a 
conveyance  or  any  other  instrument,  the  execution  on  the  judg- 
ment shall  not  be  stayed,  until  the  instrument  has  been  executed 


SUPREME  COURT  ACT.  457 

and  deposited  with  the  proper  officer  of  the  court  appealed  from,  S.  76. 
to  abide  the  order  or  judgment  of  the  Supreme  Court;  staying 

(c.)  If  the  judgment  appealed  from  directs  the  sale  or  delivery6" 
of  possession  of  real  property,  chattels  real  or  immoveables,  the 
execution  of  the  judgment  shall  not  be  stayed,  until  security  has 
been  entered  into  to  the  satisfaction  of  the  court  appealed  from, 
or  a  judge  thereof,  and  in  such  amount  as  the  said  last  mentioned 
court  or  judge  directs,  that  during  the  possession  of  the  property 
by  the  appellant  he  will  not  commit,  or  suffer  to  be  committed, 
any  waste  on  the  property,  and  that  if  the  judgment  is  affirmed, 
he  will  pay  the  value  of  the  use  and  occupation  of  the  property 
from  the  time  the  appeal  is  brought  until  delivery  of  possession 
thereof,  and  also,  if  the  judgment  is  for  the  sale  of  property  and 
the  payment  of  a  deficiency  arising  upon  the  sale,  that  the  appel- 
lant will  pay  the  deficiency; 

(d.)  If  the  judgment  appealed  from  directs  the  payment  of 
money,  either  as  a  debt  or  for  damages  or  costs,  execution  thereof 
shall  not  be  stayed,  until  the  appellant  has  given  security  to  the 
satisfaction  of  the  court  appealed  from,  or  of  a  judge  thereof, 
that  if  the  judgment  or  any  part  thereof  is  affirmed,  the  appellant 
will  pay  the  amount  thereby  directed  to  be  paid,  or  the  part 
thereof  as  to  which  the  judgment  is  affirmed,  if  it  is  affirmed  only 
as  to  part,  and  all  damages  awarded  against  the  appellant  on  such 
appeal. 

2.  If  the  court  appealed  from  is  a  Court  of  Appeal  and  the 
assignment   or    conveyance,    document,    instrument,    property  or 
thing,  as  aforesaid,  has  been  deposited  in  the  custody  of  the  pro- 
per officer  of  the  court  in  which  the  cause  originated,  the  consent 
of  the  party  desiring  to  appeal  to  the  Supreme  Court,  that  it  shall 
so  remain  to  abide  the  judgment  of  the  Supreme  Court,  shall  be 
binding  on  him  and  shall  be  deemed  a  compliance  with  the  require- 
ments in  that  behalf  of  this  section; 

3.  In  any  case  in  which  execution  may  be  stayed  on  the  giving 
of  security  under  this  section,  such  security  may  be  given  by  the 
same  instrument  whereby  the  security  prescribed  in  the  next  pre- 
ceding section  is  given.    R.S.,  c.  135,  s.  47. 
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S.  76.  Execution  shall  be  stayed. 

staying  The  meaning  to  be  attached  to  this  expression  is  fully 

execution,      discussed  in  the  judgment  of  Chancellor  Spragge  in  Dundas 
v.  Hamilton  &  Milton  Road  Co.,  19  Gr.  at  p.  456 : 

"  In  this  case  there  are  cross-applications,  one  by  the  plaintiff, 
for  a  sequestration  against  the  defendants,  for  not  obeying  the 
decree  of  the  Court  of  Appeal,  which  directed  the  removal  of  a 
bridge  which  obstructs  the  navigation  of  the  Desjardins  Canal; 
the  other  by  defendants,  The  Road  Company,  for  stay  of  pro- 
ceedings pending  an  appeal  to  the  Privy  Council. 

"The  words  of  C.S.U.C.  cap.  13,  sec.  60,  are:  'Upon  the 
perfecting  of  such  security  execution  shall  be  stayed  in  the 
original  cause.'  What  is  directed  by  the  Court  of  Appeal  in  this 
cause  does  not  fall  within  the  exceptions  enumerated  in  the  16th 
and  referred  to  in  the  61st  section  of  the  Act.  The  only 
question,  therefore  is,  whether  the  process  applied  for  by  the 
plaintiff — a  sequestration — is  an  execution  within  the  meaning 
of  the  Act. 

"  In  this  case  it  is  the  process  of  the  Court  to  enforce  a  decree 
against  a  corporate  body,  and  so  is  final  process.  But  it  should 
not  be  held  to  be  a  process  of  '  execution  '  unless  the  process  by 
which  a  like  decree  is  enforced  against  an  individual  party 
would  be  an  execution  within  the  meaning  of  the  Act.  The  pro- 
cess against  an  individual  party  would  be  an  order  to  commit, 
and  this  may  still  be  followed  by  attachment  and  sequestration. 

"In  the  case  of  Gamble  v.  Rowland  (3  Gr.  308),  I  quoted 
the  definition  of  an  execution  by  Bacon,  that  it  is  '  the  obtaining 
actual  possession  of  a  thing  recovered  by  judgment  of  law;'  and 
by  Coke,  that  it  is  '  fructus  finis  et  effectus  legist  Both  of  these 
are  speaking  of  common  law  executions:  but  it  is  evident 
that,  in  our  Court  of  Appeal  Act,  the  word  execution  is  applied 
in  the  same  sense  to  decrees  of  this  Court.  The  exceptions 
enumerated  in  section  16  shew  this  conclusively.  I  do  not  see 
'how  I  can  hold  that  process  by  which  a  decree  is  enforced  which 
directs  the  removal  of  a  bridge  is  less  an  '  execution  '  than  the 
like  process  to  enforce  a  decree  directing  the  assignment  or 
delivery  of  documents  or  personal  property;  or  a  decree  directing 
the  execution  of  a  conveyance  or  other  instrument;  or  a  decree 
directing  the  sale  or  delivery  of  real  property  or  chattels  real." 

Dawson  v.  Macdonald,  15th  January,  1884. 

While  the  proceedings  were  going  on  on  the  opposition 
of  the  30th  December,  1880,  another  writ  of  execution  was 
issued  in  the  original  cause  to  collect  the  costs  awarded  to 
respondents  by  the  Supreme  Court  of  Canada  on  the  10th 
June,  1880.  To  this  writ  the  appellant  Dawson  filed  a  sec- 
ond opposition  on  the  18th  January,  1881.  This  opposition 
was  dismissed  by  the  Superior  Court,  and  the  judgment  of 
that  court  was  confirmed  by  the  Court  of  -Queen's  Bench. 
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The  latter  court  refused  an  appeal  from  the  judgment  on  s-  76- 
this  second  opposition,   on  the  ground  that  the  amount  in  sta~~~ 
dispute  was  not  sufficient  to  authorize  an  appeal.  execution. 

Dawson  thereupon  moved  before  the  Supreme  Court  of 
Canada  for  an  order  to  suspend  the  proceedings  under  the 
execution  to  which  the  opposition  of  the  18th  January,  1881, 
was  filed,  and  for  leave  to  appeal  from  the  judgment  of  said 
opposition. 

Held,  that  there  was  no  ground  for  staying  the  execu- 
tion. The  court  had  properly  dismissed  the  appeal  on  the 
case  presented,  and  that  was  a  final  decision  in  itself,  and  it 
was  no  ground  for  staying  the  execution  that  there  were 
other  proceedings  in  the  court  beloAV  which  might  possibly 
shew  that  the  defendant  should  have  succeeded  in  the  original 
action. 

Motion  refused  with  costs. 

Dawson  v.  Macdonald,  Gout.  Dig.  1135. 

The  judgment  of  the  Supreme  Court  must  be  entered  and 
sent  to  the  court  below  before  defendant  can  have  recourse  to 
a  proceeding  by  requete  civile.  Arequete  civile  does  not  stay 
execution  as  a  matter  of  course.  The  defendant  would  have 
to  apply  to  the  Superior  Court  or  a  judge  thereof  for  an 
order.  A  judge  in  Chambers  should  not  grant  an  order 
staying  execution  of  a  judgment,  especially  wrhen  defendant 
has  had  ample  time  to  apply  to  the  full  Court.  (Per 
Taschereau,  J.) 

Agricultural  Ins.  Co.  of  Watertown,  N.Y.  v.  Sargent,  16  O.P.R.  397. 

The  plaintiffs  appealed  to  the  Court  of  Appeal  from  a 
judgment  of  the  High  Court  dismissing  their  action  with 
costs,  and  gave  the  security  for  the  costs  of  appeal  required 
by  section  71  of  the  Judicature  Act,  by  paying  $400  into 
court,  and  also  gave  the  security  required  by  rule  804(4) 
in  order  to  stay  the  execution  of  the  judgment  below  for 
taxed  casts,  by  paying  $322.14  into  court.  Their  appeal 
was  dismissed  with  costs.  Desiring  to  appeal  to  the  Supreme 
Court  of  Canada,  they  paid  $500  more  into  court,  and 
this  was  allowed  by  a  judge  of  the  Court  of  Appeal  as 
security  for  the  costs  of  the  further  appeal.  Held,  that 
execution  was  stayed  upon  the  judgments  of  the  High  Court 
and  Court  of  Appeal  until  the  decision  of  the  Supreme 
Court.  Semble,  that  payment  out  of  the  moneys  in  court 
to  the  defendant  of  his  costs  of  the  High  Court  and  Court 
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of  Appeal,  upon  the  undertaking  of  his  solicitors  to  repay 
Staying  in  the  event  of  the  furtner  appeal  succeeding,  could  not 
execution.  Properly  be  ordered.  Kelly  v.  Imperial  Loan  Co.,  10  O.P.R. 

499,  commented  on. 

Veilleux  v.  Price  &  Ordway,  Gout.  Dig.  108.   5th  May,  1903. 

Application  for  completion  of  security  bond  on  appeal 
from  a  judgment  condemning  V.  to  pay  0.  $37,500,  and 
dismissing  the  intervention  of  P.,  who  claimed  half  the 
niQney.  It  appeared  that  there  was  $30,400  deposited  in 
the  Quebec  Bank  to  the  credit  of  V.,  and  his  application 
was  that  this  sum  should  be  paid  into  court  and  that  he 
should  be  required  to  give  security  only  for  the  balance, 
instead  of  being  obliged  to  give  security  for  the  whole  sum 
in  order  to  stay  execution.  The  court  held  that  it  had  no 
jurisdiction  to  make  the  order,  and  dismissed  the  application 
with  costs. 

77.  When  the  security  has  been  perfected  and  allowed,  any 
judge  of  the  court  appealed  from  may  issue  his  fiat  to  the  sheriff, 
to  whom  any  execution  on  the  judgment  has  issued,  to  stay  the 
execution,  and  the  execution  shall  be  thereby  stayed,  whether  a 
levy  has  been  made  under  it  or  not. 

2.  If  the  court  appealed  from  is  a  court  of  appeal,  and  execu- 
tion has  been  already  stayed  in  the  case,  such  stay  of  execution 
shall  continue  without  any  new  fiat,  until  the    decision    of    the 
appeal  by  the  Supreme  Court. 

3.  Unless  a  judge  of  the  court  appealed  from  otherwise  orders 
no   poundage   shall  be   allowed   against  the   appellant,  upon   any 
judgment  appealed  from,  on  which  any  execution  is  issued  before 
the  judge's  fiat  to  stay  the  execution  is  obtained.    R.S.,  c.  135, 
s.  48. 

78.  If  at  the  time  of  the  receipt  by  the  sheriff  of  the  fiat,  or 
of  a  copy  thereof,  the  money  has  been  made  or  received  by  him, 
but  not  paid  over  to  the  party  who  issued  the  execution,  the  party 
appealing  may  demand  back  from  the  sheriff  the  amount  made  or 
received  under  the  execution,  or  so  much  thereof  as  is  in  his  hands 
not  paid  over,  and  in  default  of  payment  by  the  sheriff,  upon  such 
demand,  the  party  appealing  may  recover  the  same  from  him  in 
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an  action  for  money  had  and  received,  or  by  means  of  an  order  S.  80. 
or  rule  of  the  court  appealed  from.   E.S.,  c.  135,  s.  49.  Discontin- 

uance. 
71).  If  the  judgment   appealed   from  directs  the  delivery  of 

perishable  property,  the  court  appealed  from,  or  a  judge  thereof, 
may  order  the  property  to  be  sold  and  the  proceeds  to  be  paid 
into  court,  to  abide  the  judgment  of  the  Supreme  Court.  R.S., 
c.  135,  s.  50. 

For  decisions  under  the  corresponding  sections  of  the 
Judicature  Act  of  Ontario,  vide  Holmested  &  Langton,  The 
Judicature  Act,  1905,  edition,  Rule  827,  p.  1064. 

DISCONTINUANCE  OF  PROCEEDINGS. 

80.  An  appellant  may  discontinue  his  proceedings  by  giving 
to  the  respondent  a  notice  entitled  in  the  Supreme  Court  and  in 
the  cause,  and  signed  by  the  appellant,  his  attorney  or  solicitor, 
stating  that  he  discontinues  such  proceedings. 

2.  Upon  such  notice  being  given,  the  respondent  shall  be  at 
once  entitled  to  the  costs  of  and  occasioned  by  the  proceedings  in 
appeal;  and  may,  in  the  court  of  original  jurisdiction,  either  sign 
judgment  for  such  costs  or  obtain  an  order  from  such  court,  or  a 
judge  thereof,  for  their  payment,  and  may  take  all  further  pro- 
ceedings in  that  court  as  if  no  appeal  had  been  brought.  R.S., 
c.  135,  s.  51. 

The  practice  followed  in  case  of  discontinuing  proceed- 
ings is  to  file  the  notice  of  discontinuance  in  the  office  of 
the  Registrar  and  obtain  an  appointment  to  tax  costs. 

CONSENT   TO   REVERSAL  OF   JUDGMENT. 

81.  A  respondent  may  consent  to  the  reversal  of  the  judgment 
appealed  against,  by  giving  to  the  appellant  a  notice  entitled  in 
the  Supreme  Court  and  in  the  cause,  and  signed  by  the  respond- 
ent, his  attorney  or  solicitor,    stating    that    he  consents  to    the 
reversal  of  the  judgment;  and  thereupon  the  Court,  or  any  judge 
thereof,  shall  pronounce  judgment  of  reversal  as  of  course.     R.S., 
c.  135,  s.  52. 

33 


462  SUPREME    COURT    ACT. 

S.  81.  Confederation  Life  Ass.  v.  Wood,  May,  1902. 

Consent  to  A  condition  in  a  policy  of  life  insurance  provided  that 

reversal.  if  any  premium,  or  note  given  therefor,  was  not  paid  when 
due,  the  policy  should  be  void.  A  note  given,  payable  with 
interest,  in  payment  of  a  premium  provided  that  if  it  were 
not  paid  at  maturity  the  policy  should  forthwith  become 
void.  On  the  maturity  of  the  note,  it  was  partly  paid  and 
an  extension  was  granted  and  on  a  part  payment  being 
again  made,  a  further  extension  was  granted.  The  last 
extension  was  overdue,  and  the  balance  on  the  note  was 
unpaid  at  the  death  of  the  assured.  A  receipt  by  the  com- 
pany, given  at  the  time  of  taking  the  note,  was  for  the 
amount  of  the  premium,  but  at  the  bottom  of  the  face  of 
the  receipt  were  these  words :  ' '  Paid  by  note  in  terms  there- 
of." While  the  note  was  running  the  policy  was  assigned 
for  value,  with  the  assent  of  the  company  to  the  plaintiff, 
to  whom  the  receipt  was  delivered  by  the  assured. 

The  plaintiff  filed  a  bill  in  equity  as  assignee  of  the 
policy,  but  his  action  was  dismissed  by  Barker,  J.,  the  judge 
in  Equity.  On  appeal  to  the  Supreme  Court  of  New  Brun- 
wick  it  was  held  by  a  majority  of  three  to  two,  that  defend- 
ant was  estopped  by  the  receipt  and  by  the  extensions  of 
time  for  payment  to  the  assured  from  setting  up  against 
the  plaintiff  that  the  policy  was  void  for  non-payment  of 
the  premium.  On  a  further  appeal  to  the  Supreme  Court 
of  Canada  a  consent  was  filed  by  counsel  for  the  respond- 
ent that  the  appeal  should  be  allowed,  each  party  to  pay 
his  own  costs  in  the  Supreme  Court  and  in  the  court  below, 
and  the  Supreme  Court  ordered  judgment  to  be  entered 
pursuant  of  the  said  consent. 

DISMISSAL  FOR  DELAY. 

32.  If  an  appellant  unduly  delays  to  prosecute  his  appeal,  or 
fails  to  bring  the  appeal  on  to  be  heard  at  the  first  session  of  the 
Supreme  Court,  after  the  appeal  is  ripe  for  hearing,  the  respond- 
ent may,  on  notice  to  the  appellant,  move  the  Supreme  Court,  or 
a  judge  thereof  in  chambers,  for  the  dismissal  of  the  appeal. 

2.  Such  order  shall  thereupon  be  made  as  the  said  Court  or 
judge  deems  just.  R.S.,  c.  135,  s.  53. 

Rule  5  gives  an  appellant  30  days  in  which  to  file  his 
case,  and  this  time  may  be  extended  under  Rules  42  and 
70.  The  appeal  may  be  dismissed  if  there  has  been  unrea- 
sonable delay  by  the  appellant,  and  where  the  judge  in 
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Chambers  has  exercised    his    discretion    and    dismissed    the s-  82- 
appeal,  the  Supreme  Court  will  not  interfere.  Dismissal 

for  delay. 
Whitfield  v.   The  Merchants  Bank,  4th  March,   1885. 

The  case  was  filed  on  the  22nd  October,  1885,  the  respond- 
ent's factums  on  the  8th  November,  1884.  The  last  day 
for  filing  factums  in  appeals  to  be  heard  the  following  ses- 
sion was  the  30th  of  January,  1885,  and  for  inscribing,  the 
2nd  February  following.  The  appeal  not  being  inscribed, 
the  respondent's  counsel  gave  notice  of  motion  on  the  9th 
February  to  dismiss  appeal  for  want  of  prosecution.  On 
the  14th  the  motion  was  heard.  Appellant's  agent  stated 
that  on  the  2nd  February  he  had  made  a  search  in  the 
Registrar's  office  for  the  respondent's  factum,  and  had  been 
informed  it  had  not  been  filed.  He  was  therefore  under 
the  impression  the  respondent  could  not  take  advantage  of 
the  delay  of  the  appellant. 

Held,  that  the  undue  delay  in  filing  appellant's  factum 
'  and  inscribing  appeal  had  not  been  satisfactorily  accounted 
for,  and  the  appeal  should  be  dismissed.  Per  Fournier,  J., 
in  Chambers,  16th  February,  1885. 

An  application  was  made  to  the  Court  to  rescind  or 
vary  the  order  of  Fournier,  J.,  and  to  allow  the  appllant 
to  file  his  factum  and  inscribe  appeal.  Affidavits  were  filed, 
but  merely  to  the  effect:  1.  That  appellant's  counsel  thought 
that  while  the  respondent  was  in  default  with  regard  to  his 
factum,  it  could  not  be  considered  that  there  was  any  undue 
delay  in  the  prosecution  by  appellant  of  his  appeal;  and  2. 
That  the  appeal  was  bona  fide  and  serious. 

Held,  that  the  Court  would  not  interfere  with  the  order 
of  the  judge  in  Chambers. 

Martin  v.  Roy,  Jan.,  1879. 

A  motion  to  dismiss  appeal  was  referred  by  the  Court  to 
the  Chief  Justice  in  Chambers. 

City  of  Winnipeg  v.  Wright,  13  Can.  S.C.R.  441. 

A  party  seeking  an  appeal  obtained  an  extension  of  time 
for  filing  his  case  but  failed  to  take  advantage  of  the  indul- 
gence so  granted,  whereupon,  on  the  application  of  the 
respondent,  the  appeal  was  dismissed  by  the  judge  in 
Chambers.  On  motion  to  rescind  the  order  dismissing  the 
appeal, 
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S.  83.  Held,  Strong  and  Gwynne,  JJ.,  dissenting  that  under 

the  circumstances  of  the  case  the  Court  would  not  interfere 
0  by  rescinding  the  judge's  order  and  restoring  the  appeal. 

In  election  appeals  it  was  formerly  considered  that 
motions  to  dismiss  for  want  of  prosecution  must  be  made 
to  the  Court;  North  York  Election  Case,  Cass.  Dig.  p.  682, 
No  71 ;  but  in  the  Halt  on  Election  Case,  19  Can.  S.C.R.  557, 
the  Court  referred  such  motion  to  a  judge  in  Chambers,  and 
since  then  the  Registrar  has  heard  them.  Chicoutimi  and 
Saguenay  Election  Case,  Cass.  Dig.,  p.  682,  No.  72.  Cass. 
Prac.  p.  75. 

Rule  44  provides  as  follows: 

"Unless  the  appeal  is  brought  on  for  hearing  by  the 
appellant  within  one  year  next  after  the  security  shall  have 
been  allowed,  it  shall  be  held  to  have  been  abondoned  with- 
out any  order  to  dismiss  being  required,  unless  the  Court 
or  a  judge  thereof  shall  otherwise  order." 


DEATH  OF  PARTIES. 

83.  In  the  event  of  the  death  of  one  of  several  appellants, 
pending  the  appeal  to  the  Supreme  Court,  a  suggestion  may  be 
filed  of  his  death,  and  the  proceedings  may,  thereupon,  be  con- 
tinued at  the  suit  of  and  against  the  surviving  appellant,  as  if  he 
were  the  sole  appellant.    U.S.,  c.  135,  s.  54. 

84.  In  the  event  of  the  death  of  a  sole  appellant,  or  of  all  the 
appellants,  the  legal  representative  of  the  sole  appellant,  or  of 
the  last  surviving  appellant,  may,  by   leave  of    the    Court  or  a 
judge,  file  a  suggestion  of  the  death,  and  that  he  is  such  legal 
representative,  and  the  proceedings  may  thereupon  be  continued 
at  the  suit  of  and  against  such  legal  representative  as  the  appel- 
lant. 

2.  If  no  such  suggestion  is  made,  the  respondent  may  proceed 
to  an  affirmance  of  the  judgment,  according  to  the  practice  of  'the 
Court,  or  take  such  other  proceedings  as  he  is  entitled  to.  R.S., 
c.  135,  s.  55. 

85.  In  the  event  of  the  death  of  one  of  several  respondents, 
a  suggestion  may  be  filed  of  such  death,  and  the  proceedings  may 
be  continued  against  the  surviving  respondent.   U.S.,  c.  135,  s.  56. 
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86.  Any  suggestion  of  the  death  of  one  of  several  appellants  S.  86. 

or  of  a  sole  appellant  or  of  all  the  appellants  or  of  one  of  several  ]}eath.  Of 
respondents,  if  untrue,  may  on  motion  be  set  aside  by  the  Court  parties. 
or  a  judge.    R.S.,  c.  135,  ss.  54,  55  and  56. 

87.  In  the  event  of  the  death  of  a  sole  respondent,  or  of  all 
the    respondents,  the    appellant  may    proceed,   upon    giving  one 
month's  notice  of  the  appeal  and  of  his  intention  to  continue  the 
same,  to  the  representative  of  the  deceased  party,  or  if  no  such 
notice  can  be  given,,  then  upon  such  notice  to  the  parties  interested 
as  a  judge  of  the  Supreme  Court  directs.   R.S.,  c.  135,  s.  57. 

88.  In  the  event  of  the  death  of  a  sole  plaintiff  or  defendant 
before  the  judgment  of  the  court  in  which  an  action  or  an  appeal 
is  pending  is    delivered,    and    if  such    judgment  is    against  the 
deceased  party,  his  legal  representatives,  on  entering  a  suggestion 
of  the  death,  shall  be  entitled  to  proceed  with  and  prosecute  an 
appeal  in  the  Supreme  Court,  in  the  same  manner  as  if  they  were 
the  original  parties  to  the  suit.    52  V.,  c.  37,  s.  3. 

89.  In  the  event  of  the  death  of  a  sole  plaintiff  or  sole  defend- 
ant before  the  judgment  of  the  court  in  which  an  action  or  an 
appeal  is  pending  is  delivered,  and  if  such  judgment  t<?  in  favour 
of  such  deceased  party,  the  other  party,  upon  entering  a  sugges- 
tion of  the  death  shall  be  entitled  to  prosecute  an  appeal  to  the 
Supreme  Court  against  the  legal  representatives  of  such  deceased 
party,  provided  that  the  time  limited  for  appealing  shall  not  run 
until  such  legal  representatives  are  appointed.     52  V.,  c.  37,  s.  4. 

The  above  provisions  applicable  in  the  case  of  death  of 
parties  must  be  supplemented  by  Rule  36,  which  provides  as 
follows : 

"In  any  case  not  already  provided  for  by  the  Act,  in 
which  it  becomes  essential  to  make  an  additional  party  to 
the  appeal,  either  as  appellant  or  respondent,  and  whether 
such  proceeding  becomes  necessary  in  consequence  of  the 
death  or  insolvency  of  any  original  party,  or  from  any  other 
cause,  such  additional  party  may  be  added  to  the  appeal 
by  filing  a  suggestion  as  nearly  as  may  be  in  the  form  pro- 
vided for  by  section  43  (now  84)  of  the  Act." 


466  SUPREME    COURT   ACT. 

s-  86.  Judgment  nunc  pro  tune. 

Death  of       Merchants  Bank  v.  Smith,  23rd  May,  1884.    Cass.  Dig.  688. 

The  respondent,  the  assignee  of  an  insolvent  estate,  hav- 
ing died  between  the  day  of  hearing  of  the  appeal  and  the 
day  of  rendering  judgment,  on  motion  of  counsel  for  appel- 
lant the  Court  orders  the  judgment  in  appeal  to  be  entered 
nunc  pro  tune  as  of  the  date  of  hearing. 

Merchants  Bank  of  Canada  v.  Keefer,  12th  January,  1885.    Cass. 
Dig.  688. 

On  motion  of  appellant's  counsel,  judgment  is  directed 
to  be  entered  nunc  pro  tune  as  ojp  the  day  of  argument,  one 
of  the  parties  having  died  in  the  interval. 

Ontario  and  Quebec  Rly.  Co.  v.  Philbrick,  26th  May,  1886.    Cass. 
Dig.  688. 

On  motion  of  counsel  for  respondent,  supported  by 
affidavit  shewing  that  one  of  the  parties  had  died  between 
the  date  of  hearing  and  the  date  upon  which  judgment 
delivered,  the  Court  directs  judgment  to  be  entered  nunc  pro 
tune  as  of  the  day  of  hearing. 

Muirhead  v.  Sheriff,  14  Can.  S.C.R.  735. 

In  this  case  the  plaintiff  brought  an  action  against  the 
original  defendant  upon  a  contract  of  indemnity.  After 
verdict  and  before  entry  of  judgment  the  defendant  died. 
Upon  application  of  his  executors  leave  was  given  them  to 
file  a  suggestion  of  the  death  of  the  defendant  in  the  proper 
office,  and  by  another  order  leave  was  given  the  plaintiff 
to  sign  a  judgment  nunc  pro  tune  as  of  the  date  of  the 
death  of  the  defendant.  Upon  an  appeal  by  the  defendants 
to  the  Supreme  Court  a  motion  to  quash  was  made  by  plain- 
tiff on  the  ground  that  the  judgment  had  not  been  revived 
against  the  executors  and  that  the  order  granting  leave  to 
file  a  suggestion  was  a  nullity.  The  motion  was  dismissed 
and  appeal  heard  on  the  merits. 

Lord  Campbell's  Act. 

White  v.  Parker,  16  Can.  S.C.R.  699. 

In  an  action  for  negligence  the  plaintiff  was  non-suited 
and  on  motion  to  the  full  Court  the  non-suit  was  set  aside 
and  a  new  trial  ordered.  Between  verdict  and  judgment 
the  plaintiff  died  and  a  suggestion  of  his  death  was  entered 
on  the  record.  An  appeal  to  the  Supreme  Court  was  quashed 
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on  the  ground  that  under  Lord  Campbell's  Act,  or  its  equi-  s-  90- 
valent  in  New  Brunswick,  an  entirely  new  cause  of  action      ~    ~f 
arose  on  the  death  of  P.  and  that  the  original  action  was  J         ° 
entirely  gone  and  could  not  be  revived. 

Adding  parties. 

McDougall  v.  La  Banque  d'Hochelaga,  39  Can.  S.C.R.  318. 

When  the  appeal  first  came  on  for  hearing  upon  inscrip- 
tion ex  parte,  on  suggestion  by  one  of  the  creditors,  not  made 
a  party  to  the  appeal,  the  court  ordered  the  postponement 
of  the  hearing  in  order  that  all  interested  parties  might  be 
notified. 

ENTRY  OF   CAUSES. 

90.  The  appeals  set  down  for  hearing  shall  be  entered  by  the 
Registrar  on  a  list  divided  into  five  parts,  and  numbered  -as  fol- 
lows:— Number  one,  Election  Cases;  Number  two,  Western  Pro- 
vinces Cases;  Number  three,  Maritime  Provinces  Cases;  Number 
four,  Quebec  Province  Cases;  Number  five,  Ontario  Province 
Cases;  and  the  Registrar  shall  enter  all  Election  Appeals  on  part 
numbered  one,  all  appeals  from  the  Yukon  Territory  and  the  Pro- 
vinces of  British  Columbia,  Alberta,  Saskatchewan  and  Manitoba 
on  part  numbered  two,  all  appeals  from  the  Provinces  of  Nova 
Scotia,  New  Brunswick  and  Prince  Edward  Island  on  part  num- 
bered three,  all  appeals  from  the  Province  of  Quebec  on  part  num- 
bered four,  and  all  appeals  from  the  Province  of  Ontario  on  part 
numbered  five;  and  such  appeals  shall  be  heard  and  disposed  of  in 
the  order  in  which  they  are  so  entered,  unless  otherwise  ordered 
by  the  court.  7-8  Ed.  VII.,  c.  70. 

Section  90  as  it  appears  in  the  Revised  Statutes,  Chap. 
139,  was  repealed  and  the  above  section  substituted  by  7-8 
Edw.  VII.  c.  70. 

Pursuant  to  this  section,  cases  from  the  most  distant 
provinces  are  placed  at  the  head  of  the  list  of  the  part  to 
which  they  belong,  thus,  in  the  Maritime  appeals,  the  order 
which  usually  obtains  is,  1st,  Prince  Edward  Island  appeals ; 
2nd,  Nova  Scotia  appeals;  and  3rd,  New  Brunswick  appeals. 

In  Western  provinces  cases  the  order  is,  1st,  Yukon 
appeals;  2nd,  British  Columbia  appeals;  3rd,  Alberta 
appeals;  4th,  Saskatchewan  appeals;  5th  Manitoba  appeals. 
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S.  91. 


Evidence. 


Where  special  circumstances  make  it  desirable,  the  Court 
will  place  any  case  in  such  a  position  in  the  part  to  which 
it  belongs,  as  proves  most  suitable,  and  Election  appeals, 
with  consent  of  both  parties,  have  been  set  down  among  the 
appeals  from  the  province  in  which  the  case  arose. 

The  Court  has  frequently  refused  to  remove  a  case  from 
the  part  to  which  it  belongs  and  place  it  in  another  part. 

Vide  addenda  et  corrigenda. 

EVIDENCE. 

91.  All  persons  authorized  to  administer  affidavits  to  be  used 
in  any  of  the  superior  courts  of  any    province,    may    administer 
oaths,  affidavits  and  affirmations  in  such  province  to  be  used  in 
the  Supreme  Court.   R.S.,  c.  135,  s.  91. 

Vide  notes  to  section  73,  supra,  p.  444,  and  Rule  8,  infra, 
p.  488. 

92.  The  Governor  in  Council  may,  by  commission,  from  time 
to  time,  empower  such  persons  as  he  thinks  necessary,  within  or 
out  of  Canada,  to  administer  oaths,  and  take  and  receive  affidavits, 
declarations  and  affirmations  in  or  concerning  any  proceeding  had 
or  to  be  had  in  the  Supreme  Court. 

2.  Every  such  oath,  affidavit,  declaration  or  affirmation  so  taken 
or  made  shall  be  as  valid  and  of  the  like  effect,  to  all  intents,  as 
if  it  had  been  administered,  taken,  sworn,  made  or  affirmed  before 
the  Court  or  before  any  judge  or  competent  officer  thereof  in  Can- 
ada. 

3.  Every  commissioner  so  empowered  shall  be  styled  "a  com- 
missioner for  administering  oaths  in  the  Supreme  Court  of  Can- 
ada."  R.S.,  c.  135,  s.  92. 

93.  Any  oath,   affidavit,   affirmation  or   declaration,   adminis- 
tered, sworn,  affirmed  or  made  out  of  Canada,  before  any  commis- 
sioner authorized  to  take  affidavits  to  be  used  in  His  Majesty's 
High  Court  of  Justice  in  England,  or  before  any  notary  public,  and 
certified  under  his  hand  and  official  seal,  or  before  the  mayor  or 
chief  magistrate  of  any  city,  borough  or  town  corporate  in  Great 
Britian  or  Ireland,  or  in  any  colony  or  possession  of  His  Majesty, 
out  of  Canada,  or  in  any  foreign  country,  and  certified  under  the 
common  seal  of  such  city,  borough  or  town  corporate,  or  before  a 
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judge  of  any  court  of  supreme  jurisdiction  in  any  colony  or  posses-  S.  94. 
sion  of  His  Majesty  or  dependency  of  the  Crown  out  of  Canada, 
or  before  any  consul,  vice  consul,  acting  consul,  pro-consul  or  con- 
sular agent  of  His  Majesty  exercising  his  functions  in  any  foreign 
place,  and  certified  under  his  official  seal,  concerning  any  proceed- 
ing had  or  to  be  had  in  the  Supreme  Court,  shall  be  as  valid  and 
of  like  effect,  to  all  intents,  as  if  it  had  been  administered,  sworn, 
affirmed  or  made  before  a  commissioner  appointed  under  this  Act. 
U.S.,  c.  135,  s.  93. 

94.  Every  document  purporting  to  have  affixed,  imprinted  or 
subscribed  thereon  or  thereto,  the  signature  of  any  commissioner 
appointed  under  this  Act,  or  the  signature  of  any  person  author- 
ized to  take  affidavits  to  be  used  in  any  of  the  superior  courts  of 
any  province,  or  the  signature  of  any  such  commissioner  author- 
ized to  receive  affidavits  to  be  used  in  His  Majesty's  High  Court 
of  Justice  in  England,  or  the  signature  and  official  seal  of  any 
such  notary  public,  or  the  signature  of  any  such  mayor  or  chief 
magistrate,  and  the  common  seal  of  the  corporation,  or  the  signa- 
ture of  any  such  judge,  and  the  seal  of  the  court  of  the  signature 
and  official  seal  of  any  such  consul,  vice-consul,  acting  consul,  pro- 
consul or    consular    agent,    in  testimony  of    any   oath,    affidavit, 
affirmation    or    declaration,    having    been    administered,    sworn, 
affirmed  or  made  by  or  before  him,  shall  be  admitted  in  evidence 
without  proof  of  any  such  signature  or  seal  being  the  signature  or 
signature  and  seal  of  the  person  whose  signature  or  signature  and 
seal  the  same  purport  to  be,  or  of  the  official  character  of  such 
person.    R.S.,  c.  135,  s.  94. 

95.  No  informality  in  the  heading  or  other  formal  requisites 
of  any  affidavit,  declaration  or  affirmation,  made  or  taken  before 
any  person  under  any  provision  of  this  or  any  other  Act,  shall  be 
an  objection  to  its  reception  in  evidence  in  the  Supreme  Court, 
if  the  court  or  judge  before  whom  it  is  tendered  thinks  proper  to 
receive  it;  and  if  the    same  is    actually    sworn   to,    declared    or 
affirmed  by  the  person  making  the  same  before  any  person  duly 
authorized  thereto,  and  is  received  in  evidence,  no  such  informal- 
ity shall  be  set  up  to  defeat  an  indictment  for  perjury.  R.S.,  c.  135, 
s.  95. 
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8.  96.  96.  If  any  party  to  any  proceeding  had  or  to  be  had  in  the 

Evidence  Supreme  Court  is  desirous  of  having  therein  the  evidence  of  any 
person,  whether  a  party  or  not,  or  whether  resident  within  or  out 
of  Canada,  the  Court  or  any  judge  thereof,  if  in  its  or  his  opinion 
it  is,  owing  to  the  absence,  age  or  infirmity,  or  the  distance  of  the 
residence  of  such  person  from  the  place  of  trial,  or  the  expense 
of  taking  his  evidence  otherwise,  or  for  any  other  reason,  conven- 
ient so  to  do,  may,  upon  the  application  of  such  party,  order  the 
examination  of  any  such  person  upon  oath,  by  interrogatories  or 
otherwise,  before  the  Registrar  of  the  Court,  or  any  commissioner 
for  taking  affidavits  in  the  Court,  or  any  other  person  or  persons 
to  be  named  in  such  order,  or  may  order  the  issue  of  a  commission 
under  the  seal  of  the  Court  for  such  examination;  and  may,  by 
the  same  or  any  subsequent  order,  give  all  such  directions  touching 
the  time,  place  and  manner  of  such  examination,  the  attendance 
of  the  witnesses  and  the  production  of  papers  thereat,  and  all 
matters  connected  therewith,  as  appears  reasonable.  R.S.,  c.  135, 
s.  96. 

97.  Every  person  authorized  to  take  the  examination  of  any 
witness,  in  pursuance  of  any  of  the  provisions  of  this  Act,  shall 
take   such   examination  upon  the   oath  of  the  witness,   or  upon 
affirmation,  in  any  case  in  which  affirmation  instead  of  oath  is 
allowed  by  law.    R.S.,  c.  135,  s.  97. 

98.  The  Supreme  Court,  or  a  judge  thereof,  may,  if  it  is  con- 
sidered for  the  ends  of  justice  expedient  so  to  do,  order  the  fur- 
ther  examination,   before  either  the   Court  or  a  judge  thereof,  or 
other  person,  of  any  witness;  and  if  the  party  on  whose  behalf  the 
evidence  is  tendered  neglects  or  refuses  to  attend  such  further 
examination,  the    Court  or  judge,  in   its  or  his    discretion,    may 
decline  to  act  on  the  evidence.   R.S.,  c.  135,  s.  98. 

99.  Such  notice  of  the  time  and  place  of  examination  as  is 
prescribed  in  the  order,  shall  be  given  to  the  adverse  party.   R.S., 
c.  135,  s.  99. 

100.  When  any  order  is  made  for  the  examination  of  a  wit- 
ness, and  a  copy  of  the  order,  together  with  a  notice  of  the  time 
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and  place  of  attendance,  signed  by  the  person  or  one  of  the  per-  S.  101. 
sons  to  take  the  examination,  has  been  duly  served  on  the  witness  .Evi 
within  Canada,  and  he  has  been  tendered  his  legal  fees  for  attend- 
ance and  travel,  his  refusal  or  neglect  to  attend  for  examination 
or  to  ansuer  any  proper  question  put  to  him  on  examination,  or 
to  produce  any  paper  which  he  has  been  notified  to  produce,  shall 
be  deemed  a  contempt  of  court  and  may  be  punished  by  the  same 
process  as  other  contempts  of  court;  Provided  that  he  shall  not 
be  compelled  to  produce  any  paper  which  he  would  not  be  com- 
pelled to  produce,  or  to  answer  any  question  which  he  would  not 
be  bound  to  answer  in  court.  R.S.,  c.  135,  s.  100. 

101.  If  the  parties  in  any  case  pending  in  either  of  the  said 
courts  consent,  in  writing,  that  a  witness  may  be  examined  within 
or  out  of  Canada  by  interrogatories  or  otherwise  such  consent  and 
the  proceedings  had  thereunder  shall  be  as  valid  in  all  respects  as 
if  an  order  had  been  made  and  the  proceedings  had  thereunder. 
R.S.,  c.  135,  s.  101. 

±02.  All  examinations  taken  in  Canada,  in  pursuance  of  any 
of  the  provisions  of  this  Act,  shall  be  returned  to  the  Court;  and 
the  depositions,  certified  under  the  hands  of  the  person  or  one  of 
the  persons  taking  the  same,  may,  without  further  proof,  be  used 
in  evidence,  saving  all  just  exceptions.  R.S.,  c.  135,  s.  102. 

103.  All  examinations  taken  out  of  Canada,  in  pursuance  of 
any  of  the  provisions  of  this  Act,  shall  be  proved  by  affidavit  of 
the  due  taking  of  such  examinations,  sworn  before  some  commis- 
sioner or  other  person  authorized  under  this  or  any  other  Act  to 
take  such  affidavit,  at  the  place  where  such  examination  has  been 
taken,  and  shall  be  returned  to  the  Court;  and  the  depositions  so 
returned,  together  with  such  affidavit,  and  the  order  or  commis- 
sion, closed  under  the  hand  and  seal  of  the  person  or  one  of  the 
persons  authorized  to  take  the  examination,  may,  without  further 
proof,  be  used  in  evidence,  saving  all  just  exceptions.  R.S.,  c.  135, 
s.  103. 

104.  When  any  examination  has  been  returned,  any  party 
may  give  notice  of  such  return,  and  no  objection  to  the  examina- 
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8.  105.          tion  being  read  shall  have  effect;  unless  taken  within  the  time  and 
sheriffT        in  the  manner  Prescribed  by  general  order.    R.S.,  c.  135,  s.  104. 

GENERAL   PROVISIONS. 

105.  The  process  of  the  Court  shall  run  throughout  Canada, 
and  shall  be  tested  in  the  name  of  the  Chief  Justice,  or  in  case 
of  a  vacancy  in  the  office  of  chief  justice,  in  the  name  of  the  senior 
puisne  judge  of  the  Court,  and  shall  be  directed  to  the  sheriff  of 
any  county  or  other  judicial  division  into  which  any  province  is 
divided. 

2.  The  sheriffs  of  the  said  respective  counties  or  divisions  shall 
be  deemed  and  taken  to  be  ex  officio  officers  of  the  Supreme  Court, 
and  shall  perform  the  duties  and  functions  of  sheriffs  in  connec- 
tion with  the  Court. 

3.  In  any  case  where  the  sheriff  is  disqualified,  such  process 
shall  be  directed  to  any  of  the  coroners  of  the  county  or  district. 
R.S.,  c.  135,  s.  105;— 50-51  V.,  c.  16,  s.  57. 

106.  Every  commissioner    for    administering    oaths    in    the 
Supreme  Court,  who  resides  within  Canada,  may  take  and  receive 
acknowledgments  or  recognizances  of  bail,  and  all  other  recogniz- 
ances in  the  Supreme  Court.   R.S.,  c.  135,  s.  106; — 50-51  V.,  c.  16, 
s.  57. 

107.  An  order  in  the  Supreme  Court  for  payment  of  money, 
whether  for  costs  or  otherwise,  may  be  enforced  by  such  writs  of 
execution  as  the  Court  prescribes.    50-51  V.,  c.  16,  s.  57. 

For  procedure  under  this  section,  see  Rule  120  et  seq. 
infra,  p.  603. 

108.  No  attachment  as  for  contempt  shall  issue  in  the  Supreme 
Court  for  the  non-payment  of  money  only.    50-51  V.,  c.  16,  s.  57. 

109.  The  judges  of  the  Supreme  Court,  or  any  five  of  them, 
may,  from  time  to  time,  make  general  rules  and  orders: — 

(a)  For  regulating  the  procedure  of  and  in  the  Supreme  Court, 
and  the  bringing  of  cases  before  it  from  courts  appealed  from  or 
otherwise,  and  for  the  effectual  execution  and  working  of  this  Act, 
and  the  attainment  of  the  intention  and  objects  thereof; 
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(b)  For  empowering  the  Registrar  to  do  any  such  thing  and  S.  109. 
transact  any  such  business  as  is  specified  in  such  rules  or  orders,  RegiTtrar  's 
and  to  exercise  any  authority  and  jurisdiction  in  respect  of  the  jurisdiction. 
same  as  is  now  or  may  be  hereafter  done,  transacted  or  exercised 

by  a  judge  of  the    Court  sitting  in    chambers    in  virtue  of    any 
statute  or  custom  or  by  the  practice  of  the  Court; 

(c)  For  fixing  the  fees  and  costs  to  be  taxed  and  allowed  to, 
and  received  and  taken  by,  and    the    rights  and    duties    of    the 
oflicers  of  the  Court; 

(d)  For  awarding  and    regulating   costs    in    such    Court    in 
favour  of  and  against  the  Crown,  as  well  as  the  subject; 

(e)  With  respect  to  matters  coming  within  the  jurisdiction  of 
the  Court,  in  regard  to  references  to  the  Court  by  the  Governor  in 
Council,  and  in  particular  with  respect  to  investigations  of  ques- 
tions of  fact  involved  in  any  such  reference. 

2.  Such  rules  and  orders  may  extend  to  any  matter  of  pro- 
cedure or  otherwise  not  provided  for  by  this  Act,  but  for  which 
it  is  found  necessary  to  provide,  in  order  to  ensure  the  proper 
working  of  this  Act  and  the  better  attainment    of    the    objects 
thereof. 

3.  All  such  rules  which  are  not  inconsistent  with  the  express 
provisions  of  this  Act  shall  have  force  and  effect  as  if  herein 
enacted. 

4.  Copies  of  all  such  rules  and  orders  shall  be  laid  before  both 
Houses  of  Parliament  at  the  session  next  after  the  making  there- 
of.   50-51  V.,  c.  16,  s.  57;— 54-55  V.,  c.  25,  s.  4. 

Pursuant  to  the  powers  conferred  by  this  section,  the 
Court  passed  General  Order  83,  infra,  p.  578,  conferring 
upon  the  Registrar  all  the  authority  and  jurisdiction  of  a 
judge  in  Chambers,  except  in  matters  of  habeas  corpus  and 
certiorari. 

It  is  questionable  whether  the  powers  conferred  upon 
the  Registrar  of  a  judge  in  Chambers  apply  to  any  case  in 
which  jurisdiction  is  conferred  upon  a  judge  of  the  Supreme 
Court  by  some  statute  other  than  the  Supreme  Court  Act, 
e.g.,  the  Winding-up  Act,  the  Railway  Act.  Jurisdiction  has 
been  exercised  under  the  Winding-up  Act,  but  more  recently, 
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S.  HO.          the  Registrar,  having  doubts  as  to  his  jurisdiction,  has  in  all 
M  ne~s~        sucn  cases  had  the  applications    made    to    a    judge    of    the 
payable  to     Supreme  Court  in  Chambers. 
Crown. 

110.  Any  moneys  or  costs  awarded  to  the  Crown  shall  be 

paid  to  the  Minister  of  Finance,  and  he  shall  pay  out  of  any  unap- 
propriated moneys  forming  part  of  the  Consolidated  Revenue 
Fund  of  Canada,  any  moneys  or  costs  awarded  to  any  person 
against  the  Crown,  50-51  V.,  c.  16,  s.  57. 

111.  All  fees  payable  to  the  Registrar  under  the  provisions  of 
this  Act  shall  be  paid  by  means  of  stamps,  which  shall  be  issued 
for  that  purpose  by  the  Minister  of  Inland  Revenue,  who  shall 
regulate  the  sale  thereof; 

2.  The  proceeds  of  the  sale  of  such  stamps  shall  be  paid  into 
the  Consolidated  Revenue  Fund  of  Canada.   R.S.,  c.  135,  s.  111. 


475 


Rules  of  the 
Supreme  Court  of  Canada 


ORDER  AFFIRMING  JURISDICTION. 

Rule  1.   Any  party  proposing  to  appeal  to  the  Supreme  Court,  R.  1. 
may  at  the  time  of  his  application  to  have  the  security  approved, 
when  the  application  is  made  in  the  Supreme  Court,  and  in  the  jurisdiction. 
Yukon  Territory  within  twenty  days,  and  in  all  other  cases  within 
ten  days  after  the  security  has  been  approved  by  the  court  below, 
or  has  been  deposited  in  Court  as  provided  by  the  Act  giving  an 
appeal,  or  within  such  further  time  as  may  be  allowed,  apply  to 
a  Judge  of  the  Supreme  Court  in  Chambers,  on  notice,  for  an 
order  affirming  the  jurisdiction  of  the  Court  to  hear  the  appeal. 

This  and  the  four  following  Rules  introduce  an  entirely 
new  procedure,  with  the  object  of  preventing  the  expenditure 
of  large  costs  in  printing  the  case  and  retaining  counsel 
where  the  Court  has  no  jurisdiction  to  hear  the  appeal. 
Where  the  jurisdiction  of  a  Court  is  limited  by  statute,  it  is 
impossible  to  frame  language  so  clear  and  precise  that  no 
question  of  its  extent  can  arise.  Under  the  old  practice,  if 
the  appellant  was  in  doubt  as  to  the  jurisdiction  of  the 
Court,  no  means  were  available  for  settling  the  question 
until  the  point  was  taken  by  the  respondent  or  the  Court. 
In  the  majority  of  cases  the  motion  to  quash  was  not  heard 
until  the  appeal  was  ripe  for  hearing,  and  if  the  motion  was 
granted,  as  the  bulk  of  the  costs  of  the  appeal  had  then  been 
incurred,  these  costs  were  felt  to  have  been  entirely  unneces- 
sary and  a  useless  expenditure  of  money,  as  they  were  in- 
curred for  the  purpose  only  of  the  appeal  being  heard  on 
the  merits. 

S.  75  of  the  Supreme  Court  Act  provides  that  the  order 
allowing  the  security  for  an  appeal  to  the  Supreme  Court 
may  be  made  either  by  the  court  below  or  the  Supreme  Court. 
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Rule  l.  IJy  this  Rule,  where  the  application  is  made  in  the 

Supreme  Court,  the  appellant  is  entitled  to  serve  a  notice 
of  motion,  returnable  before  the  Registrar  along  with  his 
application  to  that  officer  to  have  the  security  approved, 
asking  for  an  order  affirming  the  jurisdiction  -of  the  Court 
to  hear  the  appeal. 

Where  the  motion  to  approve  the  security  is  made  in  the 
court  below,  the  application  in  the  Supreme  Court  to  affirm 
the  jurisdiction  of  the  Court  to  hear  the  appeal  must  be 
made  within  20  days  in  the  Yukon  Territory,  and  in  all 
other  cases,  within  10  days,  after  the  security  has  been  ap- 
proved by  the  court  below. 

It  will  be  perceived  that  the  application  on  behalf  of  the 
appellant  is  not  compulsory,  and  where  the  question  of 
jurisdiction  is  clear,  it  is  not  presumed  that  any  application 
will  be  made. 

The  person  penalized  for  not  having  the  question  of 
jurisdiction  promptly  disposed  of,  is  the  respondent,  as  will 
be  seen  by  the  provisions  of  Rule  4. 

The  object  of  Rule  1  is  simply  to  afford  the  appellant, 
when  in  doubt,  an  opportunity  of  speedily  settling  the  ques- 
tion of  jurisdiction. 

It  should  be  remembered  that  the  expression  "Judge  of 
the  Supreme  Court  in  Chambers,"  or  "Judge  in  Chambers," 
throughout  the  Rules,  includes  the  Registrar  exercising  the 
jurisdiction  of  a  Judge  in  Chambers  under  Rule  82  et  seq., 
while  the  expression  "Judge  of  the  Supreme  Court,"  or 
"Judge,"  always  means  any  Judge  of  the  Supreme  Court, 
and  does  not  include  the  Registrar.  Vide  Rule  142. 

All  motions  to  a  Judge  in  Chambers  under  this  and  the 
next  four  following  Rules,  should  be  made  to  the  Registrar 
sitting  as  a  Judge  in  Chambers.  The  object  of  Rule  82  is 
to  dispense  with  Chamber  applications  being  made  to  Judges 
of  the  Court  unless  some  special  reason  exists  therefor. 

Ville  de  St.  Jean  v.  Molleur,  40  Can.  S.C.R.  139. 

The  declaration  in  an  action  by  a  municipality  claiming 
forfeiture  of  the  franchise  for  non-fulfilment  of  the  obliga- 
tion imposed  in  respect  thereof  alleged  in  five  counts  as 
many  different  grounds  for  such  forfeiture.  The  defendant 
demurred  generally  to  the  declaration  and  specifically  to 
each  count.  The  demurrer  was  sustained  as  to  the  three 
counts  and  dismissed  as  to  the  other  two.  A  motion  to 
affirm  the  court's  jurisdiction  made  to  the  registrar  was 
refused  on  the  ground  that  the  judgment  below  on  the  de- 
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murrer  only  affected  some  of  the  counts  of  the  declaration  Rote  1- 
and  that  there  still  remained  three  issues  which  required  to  be 
tried  and  disposed  of  by  the  court  of  first  instance,  and 
under  the  jurisprudence  of  the  court  this  was  not  a  final 
judgment  and  therefore  not  appealable.  On  appeal  to  the 
Court  the  judgment  of  the  registrar  was  reversed  and  the 
jurisdiction  affirmed. 

Labrosse  v.  Langlois,  41  Can.  S.C.R.  43. 

An  action  having  been  brought  against  the  makers  and 
indorser  of  a  note  for  $2,000  the  makers  sued  the  indorser 
in  warranty  claiming  that  no  consideration  was  given  for  the 
note  and  asking  that  the  indorser  guarantee  them  against 
any  judgment  given  in  the  main  action.  They  also  asked 
that  an  agreement  under  which  the  makers  were  to  become 
liable  for  $3,000  be  declared  null.  The  two  actions  were 
tried  together  and  judgment  given  for  the  plaintiff  in  the 
action  on  the  note,  while  the  action  in  warranty  was  dis- 
missed. The  registrar  held  that  the  amount  in  dispute  was 
the  $2,000  note,  and  that  no  issue  was  raised  in  the  pleadings 
as  to  the  validity  of  the  agreement  which  was  a  collateral 
matter  which  could  not  be  taken  into  consideration  in  esti- 
mating the  amount  in  dispute  for  the  purpose  of  determining 
the  jurisdiction  of  the  court.  On  appeal  to  the  Court  the 
Kegistrar's  judgment  was  affirmed. 

Clarke  v.  Goodall,  44  Can.  S.C.R.  284. 

The  plaintiff  by  his  writ  claimed  to  have  it  declared  that 
he  was  entitled  to  receive  from  the  defendant  $20,000  shares 
of  stock  in  the  Lawson  Mine  and  for  an  injunction  restrain- 
ing the  defendant  from  selling  or  disposing  of  same.  An 
interim  injunction  was  granted  which  by  consent  was  dis- 
solved upon  payment  into  court  of  $5,000.  Subsequently  a 
statement  of  claim  was  delivered  in  which  plaintiff  alleged 
that  the  defendant  in  fraud  of  plaintiff  had  attempted  to 
sell  the  stock  in  question,  and  claimed  to  have  a  declaration 
from  the  Court  that  under  the  agreement  he  was  entitled 
to  the  stock  in  question,  but  no  claim  made  for  injunction. 
The  trial  judge  declared  the  agreement  valid,  and  referred 
the  cause  to  a  referee  of  the  court  to  assess  the  damages  and 
reserved  costs  and  further  directions  until  after  the  referee 
should  have  made  his  report.  The  referee  made  a  report 
from  which  an  appeal  was  taken  to  Mr.  Justice  Meredith 
who  reduced  the  damages.  From  this  a  further  appeal  was  . 
taken  to  the  Divisional  Court  where  the  damages  were  in- 

34 
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Eule  l.  creased.  This  judgment  was  affirmed  by  the  Court  of 
Appeal.  The  defendant  now  launched  a  motion  before  the 
Registrar  to  affirm  the  jurisdiction  of  the  Supreme  Court  to 
entertain  an  appeal  from  the  Court  of  Appeal. 

The  registrar  held  that  the  action  was  one  which  under 
the  old  distinction  which  obtained  between  actions  in  law 
and  equity  could  only  have  been  brought  by  a  bill  in  equity 
and  therefore  the  case  fell  under  s.  38  of  the  Supreme  Court 
Act  which  gave  a  right  of  appeal  whether  the  judgment 
below  was  final  or  interlocutory  if  the  action  was  in  "Hie 
nature  of  a  suit  or  proceeding  in  equity.  On  appeal  to  the 
Court  this  judgment  was  reversed,  the  Court  holding  the 
action  was  only  a  common  law  claim,  and  that  the  indorse- 
ment on  the  writ  indicating  a  claim  for  equitable  relief, 
which  was  abandoned  in  the  statement  of  claim,  and  the 
fact  that  the  trial  judge  had  reserved  further  directions,  did 
not  make  it  a  judicial  proceeding  in  the  nature  of  a  suit  in 
equity. 

Windsor,  Essex,  &c.,  Ely  Co.  v.  Nelles,  1  D.L.R.  156. 

The  respondents  sued  certain  indivdduals,  as  well  as  the 
present  appellants  claiming  specific  performance  of  an 
agreement,  or  damages  for  the  breach  thereof,  and  the  action 
was  tried  by  Mr.  Justice  Clute  and  judgment  pronounced 
16th  March,  1907,  in  favour  of  plaintiffs.  In  this  judgment 
the  court  directed  that  in  a  certain  event  there  should  be 
a  reference  to  a  local  master.  An  appeal  was  taken  from 
this  judgment  to  the  Court  of  Appeal,  where  judgment  was 
given  April  21st,  1908,  varying  in  some  respects  the  judg- 
ment below.  The  reference  then  went  on  before  the  master 
who  made  a  report,  7th  April,  1909,  which  was  varied  on 
appeal  by  the  Chief  Justice  of  the  Common  Pleas  Division, 
dated  January  2nd,  1911.  A  motion  was  then  made  to  the 
Chancellor  by  way  of  further  directions  and  for  judgment 
against  the  defendants  pursuant  to  the  report  as  varied, 
which  was  granted.  An  appeal  was  then  taken  to  the  Court 
of  Appeal  from  both  the  judgment  of  the  Chancellor  and 
also  from  the  judgment  of  1he  Common  Pleas  Division, 
when  one  judgment  was  given  dismissing  both  appeals. 

A  motion  was  then  made  to  the  registrar  to  affirm  the 
jurisdiction  of  the  Supreme  Court.  The  registrar  held  that 
an  appeal  lay  from  the  judgment  of  the  Chancellor  which 
undoubtedly  was  a  final  judgment,  but  held  that  no  appeal 
lay  from  the  judgment  of  the  Court  of  Appeal  so  far  as  it 
affirmed  the  judgment  of  the  Chief  Justice  of  the  Common 
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Pleas,   following   Clarke  v.   Goodall,   supra.     On   appeal  theRule  1. 
judgment  of  the  Registrar  was  affirmed. 

It  must  not  be  overlooked  that  s.  69  of  the  Supreme 
Court  Act  requires  that  all  appeals  shall  be  brought  within 
60  days  from  the  signing,  entry  or  pronouncing  of  the  judg- 
ment appealed  from,  and  that  this  limitation  of  time  can 
only  be  extended  by  a  Judge  of  the  Court  appealed  from,  so 
that  where  the  appellant  proposes  applying  in  the  Supreme 
Court  to  have  his  security  approved,  he  must  make  his  appli- 
cation returnable  within  the  60  days.  If  the  motion  is 
heard  within  the  60  days,  and  is  taken  en  delibere,  the 
Supreme  Court  has  held  (Attorney-General  v.  Scott,  34  Can. 
S.C.R.  282),  that  the  appellant  could  not  be  prejudiced  by 
the  delay  of  the  Judge  in  deciding  upon  the  application, 
following  previous  decisions  of  the  Court. 

If  it  is  impossible  to  make  the  application  in  the  Supreme 
Court  to  approve  the  security  within  the  60  days,  then  the 
appellant  can  apply  in  the  court  below,  coupling  his  appli- 
cation with  one  to  extend  the  time,  under  s.  71,  for  bringing 
the  appeal.  It  has  been  held  that  the  appellant  cannot 
obtain  the  extension  of  time  for  bringing  the  appeal  in  the 
court  below,  and  then  apply  in  the  Supreme  Court  to  have 
his  security  approved.  Vide  Walmsley  v.  Griffith,  13  Can. 
S.C.R.  434;  News  Printing  Co.  v.  Macrae,  26"  Can.  S.C.R. 
695;  Barrett  v.  Syndicat  Lyonnais  du  Klondyke,  33  Can. 
S.C.R.  667. 

A  form  of  Notice  of  Appeal  will  be  found  in  the  Appen- 
dix B.,  infra,  p.  628. 

A  form  of  Notice  of  Motion  to  allow  security  will  be 
found  in  the  Appendix  B.,  infra,  p.  629. 

A  form  of  Notice  of  Motion  by  the  appellant  for  an 
order  affirming  the  jurisdiction  will  be  found  in  the  Appen- 
dix B.,  infra,  p.  630. 

A  form  of  Order  allowing  the  security  will  be  found  in 
the  Appendix  B.,  infra,  p.  631. 

A  form  of  Order  affirming  the  jurisdiction  of  the  Court 
will  be  found  in  the  Appendix  B.,  infra,  p.  631. 

A  form  of  Bond  for  security  for  costs  will  be  found  in 
the  Appendix  B.,  infra,  p.  637. 

A  form  of  Affidavit  of  execution  of  Bond  will  be  found 
in  the  Appendix  B.,  infra,  p.  638. 

A  form  of  Affidavit  of  justification  of  sureties  will  be 
found  in  the  Appendix  B.,  infra,  p.  638. 
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Rule  2.  Rule  2.   When  the  application  to  allow  the  security  is  made  in 

the  Supreme  Court,  the  respondent  may,  on  the  return  of  the 
motion,  move  to  have  the  security  refused  on  the  ground  that  the 
Court  has  no  jurisdiction  to  hear  the  appeal. 

The  object  of  this  Rule  is  to  provide  a  convenient  me- 
thod of  questioning  the  jurisdiction  of  the  Court  where  the 
application  to  approve  the  security  is  made  to  the  Registrar. 
To  take  advantage  #f  this  Rule,  the  respondent  should 
promptly  after  receiving  the  notice  of  motion  serve  a  notice 
of  motion  upon  the  appellant's  solicitor  to  the  effect  that, 
upon  the  hearing  of  the  appellant's  motion,  he  will  move  to 
have  the  security  refused  on  the  ground  that  the  Court  has 
no  jurisdiction  to  hear  the  appeal. 

In  motions  made  by  the  respondent  under  this  Rule,  it 
may  not  be  possible  to  give  the  four  clear  days7  notice  of 
motion  ordinarily  required  under  Rule  54,  and  it  will  be 
sufficient  to  serve  notice  of  motion  as  promptly  as  he  reason- 
ably can.  If  the  appellant  has  not  time  to  answer  the 
respondent's  motion,  the  motions  will  be  enlarged  by  the 
Registrar. 

A  form  of  Notice  of  Motion  by  the  respondent  excepting 
to  the  jurisdiction  of  the  Court,  will  be  found  in  the  Appen- 
dix B.,  infra,  p.  632. 

Rule  3.  Any  party  dissatisfied  with  the  order  made  upon  any 
such  motion,  may  appeal  therefrom  to  the  Court,  and  upon  a  notice 
of  such  appeal  being  served,  all  further  proceedings  in  the  main 
appeal  shall  be  stayed  until  after  the  hearing  of  the  said  motion, 
unless  a  Judge  of  the  Supreme  Court  shall  otherwise  order. 

This  Rule  provides  for  an  appeal  from  the  Registrar  to 
the  Court  by  any  party  dissatisfied  with  the  Registrar's 
decision  on  the  question  of  jurisdiction.  The  party  so  dis- 
satisfied should  promptly  serve  a  notice  of  appeal  upon  the 
opposite  party,  as  this  will  have  the  effect  of  staying  all 
further  proceedings  until  the  question  of  jurisdiction  has 
been  disposed  of  by  the  Court. 

This  motion  should  be  served  at  least  four  clear  days 
before  the  day  of  hearing  and  should  be  brought  on  to  be 
heard  at  once  if  the  Court  is  then,  and  will  be  on  the  return 
of  the  motion,  in  session,  and  in  all  other  cases  on  the  first 
day  of  the  next  ensuing  session  of  the  Court. 

If  the  party  against  whom  the  appeal  is  being  taken  is 
of  the  opinion  that  the  motion  is  made  for  the  purpose  of 
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delay  or  is  frivolous  and  without  merit,  he  may  serve  a  Rule  3. 
notice  of  motion  at  least  four  clear  days  before  the  return 
day  thereof:'  and  returnable  before  a  Judge  sitting  in  Cham- 
bers, asking  that  the  motion  by  way  of  appeal  should  not 
operate  as  a  stay  of  proceedings.  If  the  Judge  grants  this 
application,  it  will  be  the  duty  of  the  appellant  to  proceed 
with  the  printing  of  his  case  and  factum,  and  to  have  the 
appeal  ripe  for  hearing  at  the  session  for  which  it  would  . 

be  set  down  in  accordance  with  the  Rules.  Rule  88  provides 
that  appeals  from  the  Registrar  to  a  judge  shall  be  brought 
on  for  hearing  on  a  Monday,  and  a  list  is  prepared  at  the 
beginning  of  the  year  fixing  the  Judges'  Rota  which  can 
always  be  obtained  from  the  Registrar's  Clerk  so  that  the 
solicitor  launching  a  motion  to  remove  the  stay  of  proceed- 
ings will  know  the  Judge  before  whom  the  motion  should  be 
made. 

Although  the  Rules  provide  for  motions  to  a  Judge  being 
made  on  Monday,  if  the  parties  desire,  the  Registrar  is 
generally  able  to  obtain  some  other  day  more  convenient  to 
counsel  on  which  the  motion  can  be  brought  on  to  be  heard. 

A  form  of  Notice  of  Appeal  from  the  Registrar's  order 
in  matters  of  jurisdiction,  will  be  found  in  the  Appendix  B., 
infra,  p.  633. 

A  form  of  Notice  of  Motion  to  remove  stay  of  proceedings 
will  be  found  in  the  Appendix  B.,  infra,  p.  633. 

A  form  of  Order  removing  stay  of  proceedings,  will  be 
found  in  the  Appendix  B.,  infra,  p.  635. 

Rule  4.  When  the  appellant  has  not,  within  the  time  above 
limited,  applied  to  have  the  jurisdiction  of  the  Court  affirmed,  any 
respondent  who  desires  to  object  to  the  jurisdiction  of  the  Court 
to  hear  the  appeal  shall,  in  the  Yukon  Territory  within  thirty 
days,  and  in  all  other  cases  within  fifteen  days  after  the  security 
has  been  approved  by  the  court  below,  or  within  such  time  as  may 
be  extended  by  a  Judge  of  the  Supreme  Court  in  Chambers,  serve 
the  appellant,  his  solicitor  or  agent,  with  a  notice  of  motion  to 
quash  the  appeal  returnable  at  the  then  present,  or  on  the  first 
day  of  the  next  ensuing  Session  of  the  Court,  and  in  default  there- 
of, in  the  event  of  the  appeal  being  quashed  the  respondent  may, 
in  the  discretion  of  the  Court,  be  ordered  to  pay  all  or  part  of  the 
costs  of  the  appeal. 

Rule  1  provided  for  an  application  being  made  by  the 
appellant  to  determine  the  question  of  jurisdiction.  Rule  2 
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Rule  4.  made  a  special  provision  for  the  respondent  contesting  the 
jurisdiction,  where  the  appellant  applied  to  the  Registrar  to 
have  the  security  approved.  Rule  4,  on  the  other  hand, 
provides  for  the  respondent  raising  the  question  of  juris- 
diction in  the  Supreme  Court  where  the  security  for  the 
appellants  appeal  has  been  approved  by  the  court  below. 
As  the  Supreme  Court  alone  has  power  to  determine  its  own 
jurisdiction,  it  is  not  within  the  scope  of  the  authority  vested 
in  the  court  below,  when  hearing  an  application  to  approve 
the  security,  to  determine  whether  or  not  the  case  is  one  in 
which  an  appeal  will  lie.  That  power  is  reserved  solely 
for  the  Supreme  Court  itself. 

The  function  of  the  court  below  is  simply  to  determine 
whether,  assuming  the  case  is  one  in  which  an  appeal  lies, 
the  security  offered  is  sufficient  and  proper  within  the  pro- 
visions of  s.  75  of  the  Supreme  Court  Act. 

In  the  past  it  has  been  usual  for  the  Judges  below  in 
hearing  applications  to  approve  the  security,  to  hear  argu- 
ment up-on  the  jurisdiction,  of  the  Supreme  Court,  and 
when  the  opinion  that  there  was  no  jurisdiction,  to  refuse 
to  allow  the  security.  Its  determination  proved  futile,  be- 
cause the  appellant  immediately  renewed  his  application  to 
have  his  security  approved  to  the  Registrar  of  the  Supreme 
Court,  who  held  himself  bound  to  deal  with  the  motion  without 
regard  to  the  view  of  the  Judge  below,  and  on  the  other  hand, 
the  fact  that  the  Judge  below  held  that  the  case  was  appealable, 
and  allowed  the  security,  did  not  weigh  with  the  Supreme 
Court  it'  at  the  hearing,  or  upon  a  special  motion  to  quash, 
the  matter  of  its  jurisdiction  was  raised  before  the  Court. 

Rule  4  requires  the  respondent,  if  he  intends  to  dispute 
the  jurisdiction  of  the  Supreme  Court,  to  serve,  in  the  Yukon 
Territory  within  30  days,  and  in  all  other  cases  within  15 
days  after  the  security  has  been  approved  by  the  court  below, 
a  notice  of  motion  to  quash  the  appeal  at  the  then  present 
session  of  the  Court  if  the  Court  will  be  in  session  four  clear 
days  after  the  service  of  the  notice  of  motion,  or  returnable 
on  the  first  day  of  the  next  ensuing  session,  or  the  earliest 
day  thereafter  which  will  permit  of  a  four  clear  days'  notice 
of  motion  being  served. 

The  latter  part  of  this  Rule  places  primarily  the  obli- 
gation upon  the  respondent  to  move  to  quash  the  appeal  at 
the  earliest  moment  possible,  as  in  default  of  his  doing  so, 
he  may,  in  the  discretion  of  the  Court,  even  if  he  succeeds 
in  quashing  the  appeal  at  the  hearing,  lose  his  own  costs  of 
the  motion,  and  also  be  ordered  to  pay  the  costs  which  the 
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appellant  has  incurred  by  reason  of  the  motion  to  quash  notRule  5- 
having  been  made  promptly. 

This  is  in  accord  with  the  practice  which,  obtains  in  the 
Privy  Council.  Safford  &  Wheeler  say  (p.  724):  "If  an 
appeal  is  incompetent  the  respondent  should  move  on 
petition  to  dismiss  and  not  wait  till  the  hearing.  The 
objection  that  the  appeal  is  incompetent  owing  to  no  specfal 
leave  having  been  obtained  ought  to  be  taken  at  the  earliest 
moment,  but  may  be  entertained  at  any  stage  of  the  appeal, 
and  is  not  unfrequently  taken  when  the  appeal  is  called  on 
before  the  arguments  commence.  Leave  may  sometimes 
then  be  granted  nunc  pro  tune." 

The  Supreme  Court  has  no  power  to  grant  leave  nunc 
pro  tune  if  the  application  is  made  more  than  60  days  after 
tlie  judgment  below;  in  such  case  it  has,  however,  allowed 
the  appeal  to  stand  pending  an  appeal  by  the  appellants  to 
the  Court  of  Appeal.  Vide  supra,  p.  435. 

Tanguay  v.  Price,  42  Can.  S.C.R.  133. 

The  Court  of  its  own  motion  raised  the  question  of  its 
jurisdiction  and1  in  quashing  the  appeal  did  so  without 
costs  because  the  respondent  had  not  moved  to  quash  as 
provided  by  the  Supreme  Court  Rules. 

Brompton  Pulp  &  Paper  Co.  v.  Bureau,  Nov.  7th,  1911,  Supreme 
Court  Minute  Book,  p.  284,  is  to  the  same  effect. 

Vide  Genereux  v.  Bruneau,  supra,  p.  294. 
A  form  of  Notice  of  Motion  to  Quash  for  want  of  juris- 
diction, will  be  found  in  the  Appendix  B.,  infra,  p.  635. 

Rule  5.  Upon  service  of  a  notice  of  motion  to  quash  an  appeal 
for  want  of  jurisdiction  as  hereinbefore  provided,  all  further  pro- 
ceedings in  the  appeal  shall  be  stayed  until  the  motion  has  been 
disposed  of,  unless  a  Judge  of  the  Supreme  Court  shall  otherwise 
order. 

This  Rule  provides  for  a  stay  of  proceedings  where  a 
motion  to  quash  has  been  made  by  the  respondent  with  a 
similar  provision  to  that  contained  in  Rule  2,  permitting  an 
application  to  a  Judge  of  the  Court  to  remove  the  stay  and 
to  require  the  appellant  to  proceed  in  perfecting  his  appeal, 
where,  in  the  opinion  of  the  Judge,  the  grounds  for  the 
appeal  are  not  of  sufficient  weight  to  warrant  a  delay  in  the 
hearing  of  the  main  appeal. 
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6.  A  form  of  Notice  of  Motion  to  remove  stay  of  proceedings 

will  be  found  in  the  Appendix  B.,  infra,  p.  634. 

CASE  TO  CONTAIN  REASONS  FOR  JUDGMENT. 

Rule  6.  The  case  provided  for  by  the  Supreme  Court  Act  cer- 
tified under  the  seal  of  the  Court  appealed  from,  shall  be  filed  in 
the  office  of  the  Registrar,  and  in  addition  to  the  proceedings  men- 
tioned in  said  section,  shall  invariably  contain  a  transcript  of  all 
the  opinions  or  reasons  for  their  judgment  delivered  by  the  Judges 
of  the  court  or  courts  below,  or  a  certificate  signed  by  the  clerk 
of  such  court  or  courts  or  an  affidavit  that  such  reasons  cannot  be 
procured,  and  stating  the  efforts  made  to  obtain  the  same. 

This  Rule  is  adapted  from  old  Rules  1  and  2,  which  read 
as  follows: 

'  Rule  1.  The  first  proceeding  in  appeal  in  this  Court 
shall  be  the  filing  in  the  office  of  the  Registrar  of  a  case 
pursuant  to  section  29  of  the  Act  (now  73)  certified  under 
the  seal  of  the  Court  appealed  from. 

"  Rule  2.  The  case  in  addition  to  the  proceedings  men- 
tioned in  the  said  section  29  (now  s.  73)  shall  invariably 
contain  a  transcript  of  all  the  opinions  or  reasons  for  their 
judgment  delivered  by  the  Judges  of  the  court  or  courts 
below7,  or  an  affidavit  that  such  reasons  cannot  be  procured, 
with  a  statement  of  the  efforts  made  to  procure  the  same." 

In  so  far  as  old  Rule  1  implied  that  the  Supreme  Court 
did  not  exercise  jurisdiction  until  the  case  had  been  filed,  it 
was  incorrect.  The  following  matters  arising  prior  to  the 
settlement  of  the  case  have  always  been  dealt  with  by  the 
Court. 

(a)  Applications  for  leave  to  appeal  under  s.  37,  ss.  c, 
of  the  Supreme  Court  Act  which  gave  an  appeal  in  the  Pro- 
vinces of  Alberta  and  Saskatchewan,  and  in  the  North  West 
Territories  prior  to  the  organization  of  these  provinces,  in 
cases  where  the  action,  suit,  cause,  matter,  or  other  judicial 
proceeding,  did  not  originate  in  a  Superior  Court. 

(b)  Applications  for  leave  to  appeal  per  saltum  under 
s.  42  of  the  Act. 

(c)  Applications  for  leave  to  appeal  under  s.  48,  ss.  e. 

(d)  Applications  to  allow  security  under  s.   75. 

(e)  Motions  to  dismiss  under  s.  82. 

The  case  referred  to  in  this  Rule  is  that  described  in  s.  73 
of  the  Act,  which  reads  as  follows: 
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'  *  73.  The  appeal  shall  be  upon  a  case  to  be  stated  by  the  Rule  6- 
parties,  or,  in  the  event  of  difference,  to  be  settled  by  the 
Court  appealed  from,  or  a  judge  thereof;  and  the  case  shall 
set  -forth  the  judgment  objected  to  and  so  much  of  the  plead- 
ings, evidence,  affidavits  and  documents  as  is  necessary  to 
raise  the  question  for  the  decision  of  the  Court." 

Provisions  for  a  certificate  as  to  security  will  be  found 
in  Rule  10,  infra. 

A  form  of  Certificate  as  to  settlement  of  case,  as  to 
security  and  as  to  reasons  for  judgment  will  be  found  in  the 
Appendix  B.  infra,  p.  635. 

Heretofore,  it  has  not  been  the  practice  of  the  Registrar 
or  Clerk  of  the  court  below,  to  include  in  his  certificate  as  to 
the  opinions  or  reasons  for  judgment  any  reference  to  the 
judgments  pronounced  in  the  lower  courts,  although  this 
Rule  and  old  Rule  2  required  that  the  case  should  contain 
the  opinions  of  all  the  judges  in  the  court  or  courts  below.  This 
defect  in  the  certificate'  was  not  ordinarily  objected  to  by 
the  Registrar,  because  it  was  recognized  that  the  Registrar 
of  the  Court  of  Appeal  might  have  difficulty  in  giving  any 
certificate  as  to  the  reasons  of  the  judges  of  the  Superior 
Court.  This  omission,  hereafter,  will  not  be  countenanced, 
and  it  will  be  the  duty  of  the  appellant's  solicitor  to 
furnish  the  Registrar  of  the  Court  of  Appeal  with  a 
certificate  from  the  Registrar  or  Clerk  of  the  Court  below,  with 
reference  to  the  opinions  or  reasons  of  the  judges  of  such 
Court,  so  that  such  certificate  may  be  included  in  the  certifi- 
cate of  the  Registrar  of  the  Court  of  Appeal. 

A  form  of  certificate  of  the  Registrar  or  Clerk  of  the 
Superior  Court  will  be  found  in  the  Appendix  B,  infra, 
p.  636. 

Old  Rule  2  provided  that  where  reasons  were  not  pro- 
cured, an  affidavit  showing  the  efforts  made  to  procure  them 
should  be  obtained.  The  new  Rule,  it  will  be  seen,  primarily 
requires  that  a  certificate  should  be  obtained  from  the 
Registrar  or  Clerk  of  the  Court  appealed  from,  and  it  is 
preferable  that  the  explanation  of  the  absence  of  reasons 
should  not  be  by  affidavit  where  it  is  possible  to  obtain  a 
certificate. 

The  opinions  of  the  judges  must  appear  in  the  printed 
case,  although  they  have  been  issued  in  the  regular  reports 
of  the  Court  appealed  from.  The  Registrar  will  not  receive 
a  case  in  which  the  reasons  are  not  printed,  if  they  could  be 
obtained  in  time  to  be  included  when  the  case  was  printed. 
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Eule  6.         Attorney-General  v.  City  of  Montreal,  13  Can.  S.C.R.  359. 

The  printed  case  filed  should  contain  the  reasons  for  judg- 
ments of  court  below.  Per  Ritchie,  C.J. 

Eeasons  for  judgment  prepared  after  an  appeal  is 
launched,  and  with  a  view  to  the  appeal,  should  not  form 
part  of  the  printed  case. 

Mayhew  v.  Stone,  26  Can.  S.C.R.  58.   Per  Taschereau,  J. 

Where  a  Court  has  pronounced  judgment  in  a  case  before 
it  and  after  proceedings  in  appeal  had  been  instituted  certain 
judges  filed  documents  with  the  prothonotary  purporting  to 
be  additions  to  their  respective  opinions  in  the  case,  Held 
that  such  documents  were  improperly  allowed  to  form  part 
of  the  case  in  appeal  and  could  not  be  considered  by  the 
appellate  Court. 

But  where  the  reasons  for  judgment  are  delivered  after 
the  taking  of  the  appeal,  and  the  delay  is  satisfactorily 
explained,  they  will  be  received. 

Canadian  Fire  Ins.   Co.  v.  Robinson,   9th  Oct.,   1901,  Cout.  Dig., 

1105. 

When  the  appeal  was  called  for  hearing  counsel  for  the 
appellant  applied  for  leave  to  file,  as  part  of  the  case  on 
appeal,  the  notes  of  reasons  for  a  dissenting  judgment  in 
the  court  below  which  had  not  been  delivered  in  time  for 
printing  as  part  of  the  record.  A  certificate  by  the  Clerk 
of  Appeals  was  annexed  to  a  printed  copy  of  the  notes  stat- 
ing that  it  was  a  correct  copy  and  that,  owing  to  the  Judge 's 
absence  from  Canada,  he  had  been  unable  to  obtain  the  notes 
from  him  at  an  earlier  date.  The  application  was  opposed 
by  counsel  for  the  respondents.  The  Court  allowed  the 
notes  to  be  filed,  and  it  was  stated  by  His  Lordship  the  Chief 
Justice,  that  the  Court  was  always  disposed  to  permit  the 
filing  of  notes  of  the  reasons  for  judgment  of  judges  in  the 
court  below  when  they  could  be  obtained. 

Contents  of  Case. 

Carrier  v.  Bender,  Cout.  Dig.  1101. 

Per  Gwynne,  J.,  in  Chambers.  No  application  should  be 
made  with  respect  to  the  contents  of  the  "case"  or  to  dis- 
pense with  printing  any  part  of  it,  until  it  has  been  settled 
by  agreement  between  the  parties,  or  by  a  judge  of  the  court 
below,  pursuant  to  the  statute. 

As  to  dispensing  with  printing  vide  notes  to  Rule  14, 
infra,  514. 
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Court  and  Railway  Commissioners. 

In  appeals  from  the  Exchequer  Court  and  the  Board  of 
"Railway  Commissioners,  the  statute  in'  such  cases  provides 
that  tlio  security  shall  be  deposited  in  the  Supreme  Court, 
and  thereupon  the  Registrar  shall  set  the  appeal  down  for 
hearing  at  the  inearest  convenient  time.  In  these  appeals, 
therefore,  the  certificate  as  to  the  settlement  of  case  con- 
tains no  reference  to  the  security. 

CASE   TO   CONTAIN   COPY   OF   JUDGMENTS   BELOW   AND 
ANY   ORDER   ENLARGING   TIME. 

Rule  7.  The  case  shall  also  contain  a  copy  of  all  judgments 
made  in  the  courts  below,  and  a  copy  of  any  order  which  may 
have  been  made  by  the  court  below,  or  any  Judge  thereof,  enlarg- 
ing the  time  for  appealing. 

The  first  part  of  this  Rule  which  provides  that  the  case 
shall  contain  a  copy  of  all  judgments  made  in  the  courts 
below,  is  new,  although  it  has  always  been  the  practice  of  the 
Court,  except  under  special  circumstances,  to  refuse  to  hear 
an  appeal  where  the  case  did  not  contain  the  formal  judg- 
ments in  the  court  or  courts  below. 

Bank  of  B.  N.  A.  v.  Walker,  Gout.  Dig.  1101. 

Per  Ritchie,  C.J.,  in  Chambers.  In  a  British  Columbia 
appeal  from  a  judgment  over-ruling  demurrers  an  original 
case  did  not  contain  the  formal  order  or  judgment  of  the 
Court.  Upon  application,  the  agent  of  the.  respondents' 
solicitors  consenting,  it  was  ordered  that  the  Registrar  be  at 
liberty  to  file  the  case  as  received  without  the  formal  order, 
and  that  the  appellants  might  attach  the  formal  order  to 
the  case  and  copies  within  six  weeks  from  that  date. 

St.  Stephen  v.  County  of  Charlotte,  Gout.  Dig.  1104. 

Before  the  hearing,  attention  was  drawn  to  the  fact  that 
the  formal  judgment  or  order  of  the  court  below  was  not  in 
the  printed  "case. "  Upon  counsel  undertaking  to  have  it 
taken  out,  printed  and  added  to  the  "case,"  the  Court  con- 
sented to  hear  the  appeal,  the  Chief  Justice  intimated  that, 
in  future,  no  appeal  would  be  heard  if  the  "case"  did  not 
contain  the  formal  judgment  of  the  court  below. 
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8.  The  latter  part  of  the  Rule,  which  is  a  reproduction  of 

old  Rule  3,  is  necessary  because  by  s.  69  of  the  Supreme  Court 
Act,  the  Supreme  Court  only  has  jurisdiction  where  the 
appeal  is  brought  within  60  days,  unless  the  time  has  been 
extended  under  s.  71  by  the  court  below  or  some  judge 
thereof. 

Re  Daly,  Daly  v.  Brown,  39  Can.  S.C.R.  122. 

Per  Davies,  J.  The  formal  judgment  not  having  been 
printed  in  case,  the  court  said :  "  I  would  have  been  strongly 
inclined  to  urge  that  in  accordance  with  the  practice  of  the 
Court  the  appeal  should  have  been  dismissed  or  stand  over 
until  the  record  was  properly  completed  and  the  decree 
actually  taken  out." 

Vide  notes  to  section  73,  supra. 

CASE  MAY  BE  REMITTED  TO  COURT  BELOW. 

Rule  8.  The  Court,  or  a  Judge  of  the  Supreme  Court  in  Cham- 
bers, may  order  the  case  to  be  remitted  to  the  court  below  for 
correction,  or  in  order  that  it  may  be  made  more  complete  by 
the  addition  thereto  of  further  matter. 

Correction  of  Case. 

Although  the  case  in  appeal  has  been  settled  by  the  court 
below,  a  party  dissatisfied  by  the  omission  of  what  he  con- 
siders necessary  material,  may  apply  to  a  judge  in  Chambers 
of  the  Supreme  Court  to  have  the  case  remitted  for  correc- 
tion. 

Parker  v.  Montreal  City  Passenger  Rly.  Co.,  Gout.  Dig.  1101. 

Per  Fournier,  J.,  in  Chambers.  Where  it  appeared  that 
certain  papers  which  a  judge  of  the  court  below  had  directed 
should  form  part  of  the  case  had  been  incorrectly  printed, 
especially  the  factum  of  the  respondent  in  said  Court,  which 
had  been  translated  and  in  which  interpolation  had  been 
made,  the  Registrar  was  directed  to  remit  the  case  to  the 
court  below  to  be  corrected. 

In  a  proper  case  the  Court  itself  will,  at  the  hearing, 
direct  the  appeal  to  be  remitted  to  the  trial  Court  for  the 
purpose  of  completing  the  record,  but  it  is  too  late  to  make 
such  an  application  after  the  appeal  has  been  argued  and 
stands  for  judgment. 
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The  appeal  must  be  heard  upon  the  case  as  settled  and 
certified  to  the  Supreme  Court. 

Confederation  Life  Ass.  v.  O'Doimell,   10  Can.  S.C.R.  93. 

At  the  hearing  application  on  behalf  of  the  appellant  was 
made  to  have  an  affidavit  added  to  the  case  filed.  Per  Ritchie, 
C.J.,  "The  case  lias  been  settled  and  you  cannot  now  amend 
it  by  adding  what  would  be  equivalent  to  new  evidence." 

Similar  application  to  file  a  power  of  attorney  referred 
to  in  a  will  which  was  the  subject  matter  in  dispute  in  the 
action  was  refused. 

Providence  Ins.  Co.  v.  Gerow,  14  Can.  S.C.R.  731. 

The  Supreme  Court  in  determining  an  appeal  is  bound 
by  the  case  as  transmitted  as  forming  the  material  upon 
which  the  hearing  was  based;  steps  to  amend  should  be  taken 
before  the  decision  on  the  appeal,  and  an  application  to 
amend  the  case  after  a  judgment  by  the  Supreme  Court 
ordering  a  new  trial  comes  too  late. 

jEtna  Ins.  Co.  v.  Brodie,  Cass.  Dig.   (2nd  ed.)   673. 

Respondent  (plaintiff)  moved  the  full  Court  to  have  the 
case  amended  by  adding  his  evidence  when  examined  as  a 
witness  on  behalf  of  appellant  (defendant).  For  appellant 
it  was  contended  that  under  Art.  251  of  the  Code  of  Civil 
Procedure,  the  evidence  could  not  be  considered,  a  declara- 
tion having  been  filed  excluding  it  from  the  record.  Held, 
that  the  application  should  have  been  made  in  Chambers, 
and  not  to  the  Court,  and  that,  in  any  event,  the  evidence 
could  not  properly  be  made  part  of  the  case. 

McCall  v.  Wolff,  Cass.  Dig.  (2nd  ed.)  673. 

A  judge  of  the  court  below  having  certified  that  the 
•  xnmination  of  one  D.  was  made  part  of  the  case  quantum, 
valeat,  Held,  that  the  case  must  be  remitted  to  the  Court 
below  to  be  settled  in  accordance  with  the  statute  and  prac- 
tice of  the  Court.  It  should  appear  clearly,  whether  the 
examination  did  or  did  not  form  a  part  of  the  case. 

Davidson  v.   Tremblay,  Gout.  Dig.   1104. 

The  revspondent  had  recovered  damages  for  the  death  of 
his  son,  alleged  to  have  been  caused  by  the  appellant's  fault, 
and  in  the  course  of  the  argument  of  an  appeal  to  the 
Supreme  Court  of  Canada,  the  attention  of  the  Court  was 
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Rule  8.  directed  to  the  absence  of  proof  of  record  as  to  the  relation- 
ship between  the  deceased  and  the  plaintiff,  and  it  was  con- 
tended on  behalf  of  the  appellant  that  he  had  no  locus  standi. 
The  hearing  was  enlarged  for  a  day  and  upon  the  re-assemb- 
ling of  the-  Court,  application  was  made  on  behalf  of  the 
respondent  to  have  the  cause  remitted  to  the  trial  Court  for 
the  purpose  of  completing  the"  record  so  as  to  include  the 
judgments  on  motions  in  the  courts  below  to  reject  the  evi- 
dence put  in  on  that  point.  The  Court,  after  hearing  counsel 
for  both  parties,  ordered  that  the  case  should  be  remitted 
to  the  trial  Court  for  the  purpose  of  receiving  evidence  as 
to  the  relationship  of  the  plaintiff  and  the  identity  of  the 
deceased,  and  no  other  evidence,  but  as  a  condition  precedent 
to  such  indulgence,  that  the  plaintiff  should  pay  to  the 
defendants,  appellants,  the  costs  incurred  by  them  in  the 
Court  of  Queen's  Bench,  appeal  side,  and  in  the  Superior 
Court  for  Lower  Canada,  such  costs  to  be  paid  within  a  time 
limited,  and  in  default,  the  appeal  to  stand  allowed,  and  the 
action  to  be  dismissed  with  costs  to  the  defendants  in  all  the 
Courts  without  further  order,  said  costs  to  be  taxed  at  the 
diligence  of  said  respondents  the  record  being  retained  in  the 
Supreme  ^ourt  office  for  the  time  mentioned,  when,  if  it 
appeared  that  the  costs  had  been  taxed  and  paid,  then  that 
the  record  should  be  remitted  to  the  trial  Court  for  the  pur- 
poses above  mentioned.  Gwynne,  J.,  dissented  and  King,  J., 
while  concurring  as  to  remitting  the  record,  did  not  feel 
disposed  to  make  the  plaintiff  pay  the  costs  of  the  Court  of 
Queen's  Bench. 

City  of  Montreal  v.  Hogan,  31  Can.  S.C.R.  1. 

On  the  hearing  of  the  appeal  objection  was  taken  for  the 
first  time  to  the  sufficiency  of  plaintiff's  title,  whereupon  he 
tendered  a  supplementary  deed  to  him  of  the  lands  in  ques- 
tion. Held,  following  Exchange  Bank  of  Canada  v.  Oilman, 
17  Can.  S.C.R.  108,  that  the  Court  must  refuse  to  receive 
the  document  as  fresh  evidence  cannot  be  admitted  upon  an 
appeal. 

Mineral  Products  Co.  v.  Continental  Trust  Co.,  May,  1906. 

In  this  case  a  lease  which  was  not  put  in  evidence  at  the 
trial,  was  referred  to  in  a  mortgage  which  formed  part  of 
the  documentary  evidence  in  the  case.  The  Court  thought 
the  lease  should  be  before  it  for  the,  purpose  of  properly 
determining  the  issues  in  question  on  the  appeal.  Counsel 
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for  the  respondent  consented,  to  avoid  the  case  being  sent  Rule  9- 
back  for  new  trial,  that  the  Court  should  treat  the  lease  as 
part  of  the  record. 

Vide  notes  to  sec.  73,  supra. 


MOTION  TO  DISMISS  FOR  DELAY. 

Rule  9.  If  the  appellant  does  not  file  his  case  in  appeal  with 
the  Registrar  within  forty  days  after  the  security  required  by 
the  Act  shall  be  allowed,  he  shall  be  considered  as  not  duly  pro- 
secuting his  appeal,  and  the  respondent  may  move  to  dismiss  the 
appeal  pursuant  to  the  provisions  of  the  Act  in  that  behalf. 

This  is  a  reproduction  of  old  Rule  5,  except  that  the 
period  allowed  for  filing  the  case  is  extended  from  30  to  40 
days.  This  additional  time  has  become  necessary  owing  to 
the  provisions  for  determining  the  jurisdiction  of  the  Court 
under  the  first  five  rules.  It  may  happen  that  in  cases  where 
a  motion  to  affirm  the  jurisdiction  is  made,  that  the  40  days 
by  this  Rule  provided  may  prove  insufficient,  but  the 
Registrar  has  power,  in  a  proper  case,  under  Rule  108,  to 
extend  the  time. 

Reading  Rules  9  and  13  together,  it  would  appear  that  the 
case  certified  to  the  Registrar  of  the  Supreme  Court  by  the 
Registrar  of  the  court  below,  is  intended  to  be  a  printed  case, 
but  the  Rule  has  been  relaxed  in  appeals  from  the  Yukon 
Territory  owing  to  the  difficulty  of  complying  with  it,  and  it 
has  been  held  that  instead  of  a  printed  case,  it  will  be 
sufficient  if  a  written  or  typewritten  case  is  certified  to  the 
Registrar  of  the  Supreme  Court  by  the  Clerk  of  the  Terri- 
torial Court. 

Section  82  of  the  Supreme  Court  Act  provides  as  follows : 

"  82.  If  an  appellant  unduly  delays  to  prosecute  his 
appeal,  or  fails  to  bring  the  appeal  on  to  be  heard  at  the  first 
session  of  the  Supreme  Court,  after  the  appeal  is  ripe  for 
hearing,  the  respondent  may,  on  notice  to  the  appellant, 
move  the  Supreme  Court  or  a  Judge  thereof  in  Chambers, 
for  the  dismissal  of  the  appeal. 

*  *  2.  Such  order  shall  thereupon  be  made  as  the  said  Court 
or  Judge  deems  just." 

The  immediate  consequence  of  failing  to  file  the  case  with 
the  Registrar  of  the  Supreme  Court  within  the  40  days  after 
security  has  been  allowed,  is  that  the  appellant  lays  himself 
open  to  a  motion  to  dismiss  for  want  of  prosecution.  If, 
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Eule  10.  therefore,  the  appellant  sees  that  it  will  be  impossible  to  print 
his  case  within  the  time  given  by  the  Rule,  and  has  been 
unable  to  obtain  or  is  unwilling  to  ask  the  consent  of  the 
respondent  to  any  extension  of  time,  he  must  apply  before 
the  expiry  of  the  40  days  if  possible,  to  the  Registrar  of  the 
Supreme  Court  in  Chambers,  for  further  delay.  The  appli- 
cation should  be  on  the  usual  four  clear  days'  notice  and  be 
supported  by  affidavit,  setting  forth  the  reasons  for  making 
it.  See  Rules  54,  55k  56  and  57. 

Motions  to  dismiss  appeals  ought  not  to  be  brought  before 
the  Court,  but  in  the  first  instance  should  be  made  to  a  Judge 
in  Chambers.  Martin  v.  Eoy,  Cass.  Dig.  (2nd  ed.),  682; 
Halton  Election  Case,  19  Can.  S.C.R.  557;  Chicoutimi  & 
Saguenay  Election  Case,  Cout.  Dig.  1111. 

The  Court  has  refused  to  interfere  with  the  discretion 
exercised  by  a  Judge  in  Chambers.  , 

In  election  appeals  it  was  formerly  considered  that 
motions  to  dismiss  for  want  of  prosecution  must  be  made  to 
the  Court;  North  York  Election  Case,  Cass.  Dig.  682,  No.  71; 
but  in  the  Halton  Election  Case,  19  Can.  S.C.R.  557,  the 
Court  referred  such  a  motion  to  a  Judge  in  Chambers,  and 
since  then  the  Registrar  has  heard  them.  Chicoutimi  and 
Saguenay  Election  Case,  Cass.  Dig.  682,  No.  72;  Cass.  Prac. 
75. 

Herbert  v.  Donovan,  Cout.  Dig.  1103. 

Motion  on  behalf  of  respondent  to  dismiss  appeal  for  want 
of  prosecution.  The  judgment  of  the  Court  of  Appeal  was 
pronounced  30th  June,  1885.  On  3rd  July  following  appel- 
lant put  in  his  bond  for  security  for  costs,  which  was  allowed, 
but  being  under  the  impression  that  the  time  of  vacation  did 
not  count,  he  took  no  steps  to  further  prosecute  his  appeal. 
Notice  of  motion  to  dismiss  was  given  17th  September,  1885, 
and  was  shortly  afterwards  heard  before  Henry,  J.,  in  Cham- 
bers, who  held,  that  under  the  circumstances,  the  time  for 
filing  the  case  shO-uPd.  be  extended  to  10th  October,  then 
instant.  Motion  dismissed  without  costs. 

CERTIFICATE   OF    SECURITY   GIVEN. 

Rule  10.  The  case  shall  be  accompanied  by  a  certificate  under 
the  seal  of  the  court  below,  stating  that  the  appellant  has  given 
proper  security  to  the  satisfaction  of  the  Court  whose  judgment  is 
appealed  from,  or  of  a  Judge  thereof,  and  setting  forth  the  nature 


SUPREME  COURT,  RULES.  493 

of  the  security  to  the  amount  of  five  hundred  dollars  as  required  Rule  11. 
by  the  said  Act,  and  a  copy  of  any  bond  or  other  instrument  by 
which  security  may  have  been  given,  shall  be  annexed  to  the  cer- 
tificate. 

A  form  of  Certificate  as  to  Security  will  be  found  in  the 
Appendix,  infra,  p.  635,  where  it  forms  part  of  the  certifi- 
cate as  to  settlement  of  the  case. 

Vide  notes  to  Rule  6,  supra,  p.  484. 

S.  75.  of  the  Supreme  Court  Act  provides  as  follows : 

"75.  No  appeal  shall  be  allowed  until  the  appellant  has 
given  proper  security,  to  the  extent  of  five  hundred  dollars, 
to  the  satisfaction  of  the  Court  from  whose  judgment  he 
is  about  to  appeal,  or  a  Judge  thereof,  or  to  the  satisfaction 
of  the  Supreme  Court,  or  a  Judge  thereof,  that  he  will 
effectually  prosecute  his  appeal  and  pay  such  costs  and  dam- 
ages as  may  be  awarded  against  him  by  the  Supreme  Court. 

"2.  This  section  shall  not  apply  to  appeals  by  or  on 
behalf  of  the  Crown  or  in  election  cases,  in  cases  in  the 
Exchequer  Court,  in  criminal  cases,  or  in  proceedings  for  or 
upon  a  writ  of  habeas  corpus." 

A  form  of  Bond  for  Security  for  costs  will  be  found  in 
the  Appendix,  infra,  p.  637. 

A  form  of  Affidavit  of  Execution  will  be  found  in  the 
Appendix,  infra,  p.  638. 

A  form  of  Affidavit  of  Justification  will  be  found  in  the 
Appendix,  infra,  p.  638. 

Vide  notes  to  section  75,  supra,  p.  448. 

CASE     TO     BE     PRINTED     AND     TWENTY-FIVE     COPIES 
DEPOSITED  WITH  REGISTRAR. 

Rule  11.  The  case  shall  be  printed  by  the  party  appellant,  and 
twenty-five  printed  copies  thereof  shall  be  deposited  with  the 
Registrar  for  the  use  of  the  Judges  and  officers  of  the  Court. 

2.  As  soon  as  the  case  has  been  printed  the  solicitor  for  appel- 
lant shall,  on  demand,  deliver  to  the  solicitor  for  the  respondent, 
three  printed  copies  thereof. 

In  most  of  the  Provinces  there  are  Rules  of  Court  re- 
quiring the  appellant  to  print  for  the  purposes  of  any  appeal 
to  the  highest  appellate  tribunal  in  the  Province,  a  sufficient 
number  of  copies  of  the  record  or  case  in  appeal  to  permit 
35 
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Eule  11.  of  at  least  25  copies  being  preserved  by  the  Registrar  of 
such  Court  so  as  to  be  available  to  either  party  in  the  event 
of  the  case  being  carried  to  the  Supreme  Court  of  Canada. 
In  some  of  the  Provinces,  however,  notably  Quebec,  the 
Kegistrar  of  the  appellate  Court  frequently  fails  to  enforce 
the  rule,  and  as  a  result,  when  an  appeal  is  taken,  the  appel- 
lant is  unable  to  obtain  a  sufficient  number  of  copies  to 
comply  with  the  rule  of  the  Supreme  Court  which  requires 
25  printed  copies  to  be  filed.  This  has  led  to  numerous 
applications  to  the  Registrar  of  the  Supreme  Court  for  leave 
to  deposit  a  smaller  number  of  copies  than  that  provided 
for  by  this  rule,  and  where  the  cost  of  reprinting  would  be 
excessive,  he  has  in  the  past  frequently  made  orders  dis- 
pensing with  its  provisions.  Such  orders,  however,  have 
sometimes  occasioned  inconvenience  in  the  Registrar's  office 
where  the  copies  of  the  case  have  been  distributed  to  the 
Judges  more  than  once  owing  to  the  appeal  not  being  dis- 
posed of  when  first  called  at  the  hearing.  As  a  result  the 
Registrar  has  been  instructed  to  rigidly  enforce  this  rule, 
except  under  very  exceptional  circumstances.  It  is  there- 
fore desirable  that  the  members  of  the  profession  in  the 
different  provinces  interested  should  exert  their  influence 
in  the  way  of  requiring  a  strict  compliance  with  the  local 
rules  in  this  regard. 

As  pointed  out  in  a  note  to  Rule  9,  the  Rules  of  the 
Supreme  Court  contemplate  that  the  case  certified  by  the 
Registrar  or  Clerk  of  the  court  below  should  be  a  printed 
case,  although  the  rule  in  this  respect  has  been  relaxed  in 
appeals  from  the  Yukon  Territory,  owing  to  the  difficulty  of 
complying  with  it. 

Sub-section  2. 

This  is  a  new  provision.  The  old  Rules  were  defective  in 
not  providing  that  the  appellant  should  furnish  the  respond- 
ent with  a  copy  of  the  case,  and  except  as  a  matter  of 
courtesy  or  upon  an  application  to  the  Registrar,  the  re- 
spondent was  not  in  a  position  to  obtain  a  copy  of  the  case 
for  the  preparation  of  his  factum  or  to  be  used  on  the 
argument.  Without  such  a  copy,  it  was  impossible  to 
properly  refer  to  the  page  of  the  printed  case,  where  the 
evidence  was  to  be  found  to  which  counsel  preparing  the 
factum  desired  to  call  attention.  The  appellant  should 
promptly  comply  with  the  demand  of  the  respondent's  soli- 
citor as  otherwise  the  hearing  of  the  appeal  may  be  delayed 
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by  reason  of  the  respondent  being  unable  to  file  his  factumRule  12. 
within  the  time  provided  for  by  Rule  29. 

Rex  v.  Love,  14th  November,  1901.    Gout.  Dig.  1105. 

In  this  matter  an  application  was  made  to  a  Divisional 
Court  of  the  High  Court  of  Justice  for  Ontario  in  the  name 
of  the  King,  on  the  prosecution  of  Thomas  Ratcliffe,  for  a 
rule  nisi  calling  upon  the  Police  Magistrate  of  the  City  of 
London  to  show  cause  why  he  should  not  bind  over  said 
Ratcliffe  under  s.  595  of  the  Criminal  Code,  1892,  to  prefer 
and  prosecute  an  indictment  against  one  James  Burns  on 
the  charge  of  perjury,  preferred  by  the  said  Ratcliffe,  upon 
which  the  Police  Magistrate  had  acquitted  and  discharged 
Burns  on  the  ground  that  the  had  no  jurisdiction  under 
s.  791.  of  the  Code  to  summarily  adjudicate  upon  the  case. 
The  Divisional  Court  refused  the  Rule  nisi  and  an  appeal 
from  such  refusal  to  the  Court  of  Appeal  for  Ontario  was 
dismissed.  (Rex  v.  Burns,  1  O.L.R.  341).  The  private 
prosecutor  thereupon,  had  the  proceedings  certified  by  the 
Registrar  of  the  Court  of  Appeal  and  filed  in  the  Supreme 
Court,  but  the  same  were  not  printed,  nor  were  any  printed 
copies  of  factums  filed.  Upon  the  case  being  called  in  the 
Supreme  Court,  November  14th,  1901,  counsel  appeared  for 
the  private  prosecutor  and  no  one  contra.  The  Chief 
Justice  (oral)  :  "The  appeal  must  fail,  for  if  this  is  a  crim- 
inal appeal  there  is  no  jurisdiction  in  the  Court,  as  the  Court 
of  Appeal  was  unanimous  in  its  judgment.  On  the  other 
hand,  if  it  is  a  civil  appeal,  it  is  not  properly  before  the 
Court  as  the  case  and  factums  have  not  been  printed.1' 

FORM  OF  CASE. 

Rule  12.  The  case  shall  be  in  demy  quarto  form.  It  shall  be 
printed  on  paper  of  good  quality,  and  on  one  side  of  the  paper 
only  with  the  printed  pages  to  the  left,  and  the  type  shall  be  pica, 
and  the  size  of  the  case  shall  be  eleven  inches  by  eight  and  one- 
half  inches,  and  every  tenth  line  shall  be  numbered  in  the  margin. 
Where  evidence  is  printed  there  shall  be  a  head-line  on  each  page, 
giving  name  of  witness,  and  shewing  whether  the  evidence  is 
examination-in-chief,  cross-examination,  or  as  the  case  may  be. 
All  exhibits  shall  be  grouped  together  and  printed  in  chronologi- 
cal order.  All  pleadings,  judgments,  and  other  documents  shall  be 
printed  in  full  unless  dispensed  with  by  the  Registrar.  The  title 
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Eule  12.        page  shall  contain  the  name  of  the  Court  and  Province  from  which 
the  appeal  comes,  and  the  style  of  the  cause,  putting  the  appel- 
lant's name  first,  as  follows: 
A.  B. 
(Plaintiff  or  defendant,  as  the  case  may  be), 

Appellant, 
and 

C.  D., 

(Defendant  or  plaintiff,  as  the  case  may  be), 

Respondent. 

The  names  of  solicitors  and  agents  may  also  be  added. 

There  shall  be  an  index  at  the  beginning  of  the  case,  which 
shall  set  out  in  detail,  the  entire  contents  of  the  case  in  four  parts 
as  follows: 

Part  I.  Each  pleading,  rule,  order,  entry,  or  other  document 
with  its  date,  in  chronological  order. 

Part  II.  Each  witness  by  name,  stating  whether  for  plaintiff 
or  defendant,  examination-in-chief  or  cross-examination  or  as  the 
case  may  be,  giving  the  page. 

Part  III.  Each  exhibit  with  its  description,  date,  and  number, 
in  the  order  in  which  they  were  filed. 

Part  IV.  All  judgments  in  the  courts  below,  with  the  reasons 
for  judgment,  and  the  name  of  the  Judge  delivering  the  same. 

2.  If  the  appellant  desires,  the  case  may  be  printed  according 
to  the  regulations  as  to  form  and  type  in  appeals  to  His  Majesty 
in  Council. 

This  Eule,  although  in  part  a  reproduction  of  old  Eule  8, 
has  ben  so  largely  amplified  that  it  is  substantially  a  new 
rule.  Old  Rule  8  reads  as  follows: 

"8.  The  case  shall  be  in  demy  quarto  form.  It  shall  be 
printed  on  paper  of  good  quality,  and  on  one  side  of  the 
paper  only,  and  the  type  shall  be  small  pica  leaded,  and  the 
size  of  the  case  shall  be  eleven  inches  by  eight  and  one-half 
inches,  and  every  tenth  line  shall  be  numbered  in  the 
margin.  An  index  to  the  pleadings,  deposition,  and  other 
principal  matters  shall  be  added." 

The  new  Eule  follows  the  language  of  the  old  Eule 
except  that  the  type  which  formerly  was  small  pica  leaded, 
is  now  required  to  be  pica. 
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It  has  been  thought  desirable  to  require  that  the  type  Rule  12. 
shall  be  the  same  as  is  required  in  appeals  to    His   Majesty 
in  Council. 

This  Rule  as  to  size  of  type  is  frequently  ignored  by  prac- 
titioners for  various  reasons,  sometimes  because  the  local 
printer  had  not  this  kind  of  type  on  hand.  This  excuse 
cannot  be  received. 

Beatty  v.  Mathewson,  June  4th,  1908. 

The  acting  Chief  Justice  calls  the  attention  of  appel- 
lant's counsel  to  the  fact  that  the  type  in  the  printed  case  is 
smaller  than  that  provided  by  the  new  rules  and  that  he 
is  scarcely  able  to  read  it,  and  that  hereafter  the  rule  will 
be  strictly  enforced,  and  that  in  no  case  must  the  registrar 
receive  the  case  when  it  does  not  conform  thereto  unless  the 
leave  of  the  Court  or  a  judge  is  obtained. 

Some  solicitors  persistently  ignore  the  provisions  as  to 
the  size  of  the  case,  namely,  eleven  inches  by  eight  and  one- 
half  inches,  and  accept  from  their  printers  a  case  which  is 
perhaps  ten  and  one-half  inches  by  eight.  The  provisions 
in  this  regard  will  be  enforced  hereafter  wdth  greater  strict- 
ness, as  the  matter  is  of  considerable  moment  when  the  cases 
are  bound  up  in  a  volume.  Where  the  cases  are  of  different 
sizes  it  is  impossible  to  retain  any  uniformity  in  the  binding 
of  the  volumes. 

Printing  of  1he  Evidence. 

The  new  Rule  requires  that  there  should  be  a  head  line 
at  the  top  of  each  page  giving  the  name  of  the  witness  and 
showing  whether  the  evidence  is  examination-in-chief,  cross- 
examination  or  as  the  case  may  be.  This  provision  will  re- 
quire the  solicitor  supervising  the  -'printing  to  carefully 
peruse  the  case  when  it  has  been  set  up  in  book  form,  so 
that  the  name  of  the  witness  and  the  nature  of  his  evidence 
will  be  correctly  set  out  at  the  top  of  the  page. 

Exhibits.  ] 

Exhibits  are  required  to  be  printed  in  chronological  order. 
This  also  will  necessitate  considerable  care  often  on  the  part 
of  the  solicitor,  as  it  generally  happens  that  plaintiff  only 
puts  in  at  the  trial  such  exhibits  as  are  required  to  make  his 
case,  and  the  defendant  supplements  these  in  giving  his 
evidence  by  putting  in  other  exhibits  explaining  the  plain- 
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Eule  12.         tiff's  exhibits,  or  necessary  for  some  other  reason  to  complete 
the  evidence  as  to  the  transaction  in  question. 

The  Eule  now  requires  that  the  exhibits  should  not  be 
printed  as  formerly. — Plaintiff  exhibits,  1,  2,  3,  &c.,  and  then 
follow  with  the  defendant's  exhibits — but  all  the  exhibits 
are  required  to  be  printed  following  one  another  in  chrono- 
logical order. 

Tins  provision  that  exhibits  must  be  printed  in  chrono- 
logical order  has  been  overlooked  more  frequently  than  any 
other  rule  with  respect  to  the  printing  of  the  case. 

Glindinning  v.  McLeod,  May  29th,  1908. 

The  Court  -ordered  the  exhibits  in  case  to  be  rebound 
in  chronological  order  and  that  the  registrar  refuse  here- 
after to  accept  case  or  factum  which  fails  to  comply  with 
new  rules.  Minute  Book,  p.  58. 

Non-compliance  writh  this  provision  has  frequently  re- 
sulted in  the  appellant  being  c-ompelled  to  reprint  a  large 
part  of  his  case.  Even  when  the  non-compliance  appears 
to  be  of  slight  importance,  the  solicitor's  fee  for  supervising 
printing  has  been  disallowed  in  whole  or  in  part.  This 
provision  is  not  a  mere  unnecessary  technicality,  but  is  of 
very  considerable  importance.  Where  exhibits  refer  to  one 
another,  e.g.,  letters,  time  is  saved  in  reading  the  case  by  the 
judges  if  the  documents  follow  one  another  in  chronological 
order. 

Proceedings,  Judgments,  &c. 

Many  solicitors  are  in  the  habit,  in  preparing  the  printed 
case,  of  eliminating  the  style  of  cause,  name  of  pleading, 
date,  names  of  the  Judges  delivering  judgment,  date  of  the 
judgment,  £c.,  &c.  This  often  creates  a  great  deal  of  un- 
necessary difficulty,  more  particularly  with  respect  to  the 
judgments  as,  where  the  names  of  the  Judges  do  not  appear 
in  the  formal  judgment,  there  is  nothing  to  show  in  the 
case  who  the  Judges  were  who  sat,  and  makes  it  impossible 
also  to  tell  whether  the  reasons  for  judgment  which  are 
printed  are  all  the  reasons  which  have  been  delivered. 

It  is  now  required  that  where  a  document  is  supposed  to 
be  contained  in  the  case,  it  must  be  printed  verbatim  unless 
dispensed  with  by  the  Registrar  under  Rule  14. 


SUPREME  COURT  RULES. 

Use  of  Italics.  Rule  12 

May  v.  McArthur,  Gout.  Dig.  1101. 

Certain  portions  of  the  case  had  been  italicized  in  the 
printing.  The  prothonotary  certified  that  the  printed  case 
the  case  agreed  upon  and  settled  by  the  parties.  No 
affidavit  was  produced  to  contradict  this  certificate  or  to 
shew  that  the  italics  had  been  improperly  used.  Objection 
to  case  over-ruled.  The  case  is  to  be  printed  so  as  to  pro- 
cure a  certain  degree  of  uniformity  and  all  that  is  required 
is  a  substantial  compliance  with  Rule  8.  Ritchie,  C.J.,  in 
Chambers. 

Barnard  v.  Riendeau,  Cout.  Dig.  1105. 

The  Court  drew  attention  to  the  impropriety  of  printing 
parts  of  the  case  on  appeal  in  italics  merely  for  the  purpose 
of  emphasizing  particular  phrases  or  paragraphs.  Such  a 
practice  may  be  permitted  in  factums,  but  never  in  the 
printed  case. 

Title  Page. 

In  most  of  the  Provinces  the  style  of  cause  as  it  appears 
in  the  writ  of  summons  is  retained  throughout  all  the  Courts, 
with  the  name  of  the  plaintiff  first,  and  the  name  of  the 
defendant  following,  with  the  addition  that  in  the  appellate 
Court  the  name  of  appellant  or  respondent,  as  the  case  may 
be,  is  inserted  after  the  name  of  the  plaintiff  and  defendant. 
It  very  frequently  happens  that  the  same  style  of  cause  is 
retained  in  the  proceedings  in  the  Supreme  Court,  and  the 
case  comes  to  the  Registrar,  where  the  appeal  is  by  the 
defendant,  with  the  plaintiff's  name  as  respondent  preceding 
that  of  the  appellant.  This  is  incorrect,  and  has  necessi- 
tated often  the  reprinting  of  the  first  page  of  the  case.  The 
provisions  of  the  Rule  in  this  regard  formerly  appeared  on 
the  cover  of  each  number  of  the  Supreme  Court  reports, 
but  solicitors  were  not  at  all  careful  to  follow  the  instruc- 
tions there  given.  The  Rule  now  makes  express  provision 
in  this  regard  and  where  the  case  is  printed  improperly,  it 
will  not  be  received  or  filed  by  the  Registrar. 

It  is  necessary  also  that  the  entire  style  of  cause  should 
appear  with  the  names  of  all  the  parties  in  full,  as  they 
appear  in  the  record  in  the  Court  appealed  from.  It  will 
not  do  to  say  "A.  B.  et  al,  plaintiffs,  and  C.  D.  et  al,  de- 
fendants." The  neglect  to  insert  the  proper  style  of  cause 
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Kule  12.        has   frequently   entailed   difficulty   in   preparing  the   formal 
judgment  of  the  Court. 

A  form  of  Title  Page  will  be  found  in  the  Appendix,  infra, 
p.  641. 

Index. 

The  Rule  contains  very  elaborate  provisions  respecting 
the  preparation  of  the  Index,  and  the  utmost  care  will  be 
required  from  solicitors  in  complying  with  its  terms.  It 
will  be  perceived  that  the  Index  is  divided  into  four  parts, 
but  this  does  not  imply  that  the  case  should  be  printed  also 
in  four  parts,  although  such  would  be  a  convenient  arrange- 
ment, except  that  the  certificate  from  the  Registrar  or  Clerk 
of  the  Court  appealed  from  should  appear  at  the  end  of  the 
printed  case,  and  the  Index  itself  should  appear  at  the  be- 
ginning of  the  case  immediately  following  the  Title  Page. 

A  form  of  Index  will  be  found  in  the  Appendix,  infra, 
p.  642. 

Ontario  Appeals,  The  Supreme  Court  has  consented  to 
accept  cases  with  printing  on  both  sides  of  the  page. 

Privy  Council  appeals — procedure. 

SS.   2  of  this  Rule   provides  that  where   the   appellant 
desires,  the  case  may  be  printed  according  to  the  regulations 
as  to  form  and  type  in  appeals  to  His  Majesty  in  Council. 
The    new    Privy    Council  Rules  are  printed  in    the    ap- 
pendix as  C.  1,  at  p. 

The  Registrar  of  the  Supreme  Court  received  the  follow- 
ing letters  from  the  Registrar  of  the  Privy  Council: — 

Privy  Council  Office,  Downing  Street, 
London,  S.  W. 

5th  January,   1907. 
"  Sir,— 

I  am  desired  to  remind  you  that,  with  a  view  to  saving  time 
and  expense,  their  Lordships  of  the  Judicial  Committee  are 
prepared  to  accept  the  Records  as  printed  for  the  Canadian 
Courts,  with  the  necessary  additions  bringing  the  Case  up  to 
date  as  the  Records  in  Appeals  in  the  Privy  Council,  if  the  former 
Courts  adopt  the  form  of  printing  now  prescribed  for  Privy 
Council  Records. 

Their  Lordships  will  feel  obliged  if  you  will   make  the  pur- 
port of  this  letter  as  widely  known  as  practicable. 
I  am,  Sir, 

Your  obedient  Servant, 
(Signed)  E.  S.  HOPE, 

Eegistrar  of  the  Privy  Council. 
The  Registrar  of  the  Supreme  Court  of  Canada." 
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Privy  Council  Office,  Downing  Street,      Eule  12. 
London,  S.  W. 

4th  September,  1911. 
Sir, — 

I  am  desired  by  the  Lords  of  the  Judicial  Committee  to  draw 
attention  to  the  advantage  there  is  to  litigants  in  having  the 
Records  in  Appeals  to  His  Majesty  in  Council  printed  in  Canada 
rather  than  in  London. 

The  Court  appealed  from  is,  in  their  Lordships'  opinion,  in 
a  better  position;  to  exercise  control  over  the  printing  than  is 
possible  here,  where  the  facts  may  at  any  time  be  imperfectly 
understood;  and,  as  a  result,  records  can  often  be  better  arranged 
and  their  bulk  effectively  reduced. 

Moreover,  as  you  are1  aware,  Canadian  litigants  generally 
prefer  their  appeals  to  be  heard  during  the  month  of  July,  and 
in  consequence  there  is  sometimes  a  difficulty  in  satisfying  the 
demand  for  appointments  in  the  Privy  Council  Office  to  examine 
the  proofs,  coming  as  it  does  at  one  particular  period  of  the  year. 
In  conclusion,  I  am  to  refer  to  Sir  Edward  Hope's  letter  of 
the  5th  January,  1907,  in  which  he  stated  that  "  their  Lordships 
of  the  Judicial  Committee  are  prepared  to  accept  the  Records  as 
printed  for  the  Canadian  Courts,  with  the  necessary  additions 
bringing  the  Case  up  to  date,  as  the  Records  in  Appeal  in  the 
Privy  Council,  if  the  former  Courts  adopt  the  form  of  printing 
now  prescribed  for  Privy  Council  Records." 
I  have  the  honour  to  be, 

Sir, 
Your  obedient  Servant, 

(Sig-ned)      CHARLES  NEISH, 

Eegistrar  of  the  Privy  Council. 

In  view  of  these  letters  and  the  provisions  of  this  Rule,  it 
has  been  thought  desirable  to  deal  somewhat  fully  with  the 
proceedings  incidental  to  obtaining  leave  to  appeal  to  the 
Privy  Council,  and  the  printing  of  the  transcript  record. 

The  provisions  for  an'  appeal  direct  from  the  Provincial 
Courts  in  each  Province  to  His  Majesty  in  Council  are  set 
out,  supra,  p.  60.  If  in  any  such  case  it  is  desired  to  have 
the  printing  done  in  Canada,  particulars  as  to  the  same  will 
be  found,  infra,  p.  505. 

It  should  be  pointed  out  that  where  the  matter  involved  is 
of  such  consequence  that  the  unsuccessful  party  in  the  Pro- 
vincial Court  will  not  be  content  until  a  decision  of  the  Privy 
Council  on  the  matter  has  been  obtained,  the  first  question 
to  be  determined  is  as  to  the  advisability  of  taking  an  appeal 
direct  from  the  Provincial  Court  to  the  Privy  Council,  instead 
of  appealing. to  the  Supreme  Court. 

A  form  of  Petition  for  special  leave  will  be  found  in  the 
Appendix,  C.  6,  infra,  p.  691. 

A  form  of  Affidavit  to  be  lodged  with  the  petition  will  be 
found  in  the  Appendix,  C.  7,  infra,  p.  694. 
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Rule  12.        Petition— What  to  Contain. 

It  is  incumbent  upon  a  party  applying  for  special  leave 
to  appeal  to  set  out  in  the  petition  a  full  statement  of  the 
facts  and  legal  grounds  to  show  that  there  is  a  substantial 
case  on  the  merits  and  a  point  of  law  involved  proper  to  be 
determined  by  the  appellate  Court. 

Goree  Monee  Dossee  v.  Juggut  Indro  Narain  Chowdery,  11  Moo. 
I.  A.  1. 

Lord  Justice  Knight-Bruce: — "  Their  Lordships  are  of 
opinion  that  the  statements  both  of  law  and  fact  contained 
in  the  petition  are  of  too  general  a  character  to  enable  them 
to  judge  of  the  propriety  of  granting  the  special  leave  to 
appeal  prayed  for. ' ' 

Canada  Central  Ely.  Co.  v.  Murray,  8  Can.  S.C.R.  313. 

To  an  action  on  the  common  counts  brought  by  T.  M.  and 
W.  M.  against  the  C.  C.  R.  Co.  to  recover  money  claimed  to 
be  due  for  fencing  along  the  line  of  the  railway,  the  C.  C.  E. 
Co.  pleaded  never  indebted  and  payment.  The  contract  was 
signed  on  behalf  of  the  C.  C.  R.  Co.  by  one  F.,  who  con- 
trolled nine-tenths  of  the  stock,  and  the  C.  C.  R.  Co.  denied 
that  F.  had  any  power  to  contract  on  their  behalf.  A 
general  verdict  was  found  for  T.  M.  and  W.  M.  for  $12,218.00. 
The  Supreme  Court  held  that  it  was  properly  left  to  the  jury 
to  decide  whether  the  work  performed  of  which  the  C.  C.  R. 
Co.  received  the  benefit  was  contracted  for  by  the  company 
through  the  instrumentality  of  F.  or  whether  they  adopted 
and  ratified  the  contract,  and  that  the  verdict  could  not  be  set 
aside  on  the  ground  of  being  against  the  weight  of  evidence. 

Ritchie,  C.J.,  and  Taschereau,  J.,  dissenting,  held  that 
there  was  no  evidence  that  F.  had  any  authority  to  bind  the 
company. 

The  C.  C.  R.  Co.  then  applied  for  leave  to  appeal  to  the 
Privy  Council  (8  App.  Cas.  574)  and  in  refusing  leave  Lord 
Watson  said: — 

"  Now  the  questions  raised  appear  to  their  Lordships  to 
involve  no  issue  except  an  issue  of  fact;  that  the  Judges  below 
have  differed  upon  a  question  of  fact  with  regard  to  an  ordinary 
contract  of  employment  does  not  seem  to  be  any  reason  for 
permitting  an  appeal  having  regard  to  the  terms  of  the  statute 
which  now  regulates  these  appeals. 

"  Their  Lordships  are  also  desirous  in  this  case  to  lay  down 
the  rule  that  they  will  in  future  expect  parties  who  are  petition- 
ing for  leave  to  bring  an  appeal  before  the  Board  to  state  sue- 
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cintly,  but  fully,  in  their  petition,  the  grounds  upon  which  they  Rule  12. 
make  that  remand.  They  certainly  expect  that  parties  will 
confine  themselves  in  future  to  the  petition,  and  will  not  wander 
into  extraneous  matter,  such  as  the  record  and  proceedings  over 
which  this  Board,  until  an  appeal  is  permitted  and  the  papers/ 
are  sent  to  England  by  the  proper  authorities,  have  no  control, 
and  which  they  cannot  accept  on  an  ex  parte  statement,  which  an 
application  of  this  kind  is. 

"  Their  Lordships  will  humbly  report  to  Her  Majesty  that 
this  petition  ought  to  be  dismissed." 

Dumoulin  v.  Langtry,  57  L.T.  317. 

At  tne  conclusion  of  the  argument  their  Lordships  gave 
judgment  in  part  as  follows: 

"  The  questions  of  law  involved  in  the  action  are,  no  doubt, 
of  considerable  importance  to  the  litigants  who  are  represented 
at  the  bar;  and  are  also  calculated  to  attract  the  attention  of 
the  public.  At  the  same  time  their  Lordships  cannot  regard 
these  questions  as  being  of  general  importance  in  the  strict  and 
proper  sense  of  that  term.  Their  determination,  one  way  or 
another,  will  not  affect  other  interests  than  those  of  the  parties 
to  the  action.  It  will  not  be  decisive  of  any  general  principle 
of  law.  In  these  circumstances  the  question  which  their  Lord- 
ships have  to  consider  is  this:  whether  the  case  is  in  itself  of 
such  importance,  or  of  such  nicety,  as  to  require  that  this  Board, 
in  the  interests  of  justice,  should  review  the  unanimous  deter- 
mination of  nine  Judges  of  the  Canadian  Courts." 

The  petition  should  state  in  the  most  candid  way  every 
circumstance  which  can  have  any  bearing  on  the  leave  asked 
for,  and  the  utmost  good  faith  must  characterize  the  state- 
ments contained  in  the  petition. 

Lyall  v.  Jardine,  7  Moo.  P.O.  116. 

Per  Lord  Cairns: — "  Nothing  can  be  more  important  than 
that  it  should  be  understood  that  those  who  come  before  this 
Committee  upon  an  ex  parte  application  for  leave  to  appeal  should 
consider  it  their  absolute  duty  to  state  in  the  fullest  and  frankest 
way  every  circumstance  connected  with  the  history  of  the  case, 
which  possibly  can  have  any  bearing  on  the  leave  for  which 
they  ask.  Now  their  Lordships  do  not  mean  to  attribute  either 
to  the  appellant  or  to  his  advisers  any  intentional  disregard  of 
this  duty  or  any  wish  in  the  petition  to  suppress  any  fact  which 
they  might  have  thought  material;  but  unfortunately  the  petition 
is  one  which  when  looked  at  cannot  be  described  otherwise  than 
as  a  petition  which  was  calculated  to  mislead  the  tribunal  before 
whom  it  was  heard." 

Duty    of  Solicitor    Where   Petition   is   Unintentionally   Mis- 
leading. 

Baudains  v.  Liquidators  of  Jersey  Banking  Co.,  13  App.  Cas.  832. 

The  least  that  a  petitioner  can  do,  who  has  in  fact  misled 
their  Lordships  by  presenting  a  petition  not  stating  the  true 
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Eule  12.  nature  of  the  question  raised  in  the  court  below,  would  be  to 
come  forward  to  say  that  he  did  not  know,  that  he  could  not 
by  ordinary  inquiry  have  known,  what  the  grounds  of  the 
judgment  were,  and  therefore  to  excuse  himself  for  not  having 
brought  the  proper  materials  before  the  Committee. 


Duty  of  Respondent  Where  the  Petition  is  Misleading. 

Ram  Sabuk  Bose  v.  Monmohini  Dossee,  L.R.  2  I.A.  p.  71. 

At  p.   81  their  Lordships  say:  — 

"  Their  Lordships  desire  further  to  say  that  if  the  objection 
(respecting  inaccurate  statements  in  the  petition  for  leave  to 
appeal)  had  been  made  as  it  ought  to  have  been  made  by  pre- 
liminary motion,  they  have  little  doubt  that  the  motion  would 
have  been  successful,  and  the  order  for  hearing  the  appeal 
rescinded.  Even  if  it  had  been  made  before  the  appeal  had  been 
entered  upon  by  their  Lordships'  Bar — when  it  was  called — they 
must  have  yielded  to  it:  but  considering  that  the  appeal  has  been 
heard  upon  the  merits  and  it  was  only  in  the  course  of  the  argu- 
ment for  the  respondents  that  this  objection  was  taken,  they 
think,  under  all  the  circumstances  of  the  case,  that  they  ought 
not  now  to  dismiss  the  appeal  and  that  it  will  be  enough  to  mark 
their  sense  of  the  impropriety  of  the  petition  by  the  refusal  of 
costs.  In  their  Lordships'  opinion  an  objection  of  this  kind  oueht 
to  be  taken  by  the  respondents  as  early  as  the  matter  is  brought 
to  their  notice,  for  the  plain  reason  that  if  the  leave  to  appeal 
is  on  that  ground  rescinded  no  further  costs  are  incurred,  and 
it  is  wrong  to  leave  the  objection  until  the  hearing  of  the  appeal, 
when  the  record  has  been  sent  from  India,  and  when  all  the  costs 
attending  the  hearing  have  been  incurred." 

Mussoorie  Bank  v.  Raynor,  7  App.  Cas.  321. 

"  Their  Lordships  desire  to  be  distinctly  understood  that 
an  Order  in  Council  granting  leave  to  appeal  is  liable  at  any 
time  to  be  rescinded  with  costs  if  it  appear  that  the  petition 
upon  which  the  order  was  granted  contains  any  misstatement 
or  any  concealment  of  facts  which  ought  to  be  disclosed." 


Caviat. 

If  a  respondent  desires  to  show  cause  to  the  petition  for 
leave  to  appeal,  it  is  his  duty  to  file  a  caviat  with  the  Regis- 
trar of  the  Privy  Council  promptly  after  the  judgment  in  his 
favour  is  rendered. 

A  form  of  Caviat  will  be  found  in  the  Appendix,  C.  8, 
infra,  p.  695. 
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rrinting  Record  in  Canada.  Rule  12. 

It  is  desirable  that  the  practice  which  obtains  in  England 
should  be  adopted  in  Canada  between  solicitors  in  printing 
the  record  in  Canada  in  Privy  Council  appeals. 

The  first  step  is  the  obtaining  from  the  Registrar  of  the 
Supreme  Court  of  a  certified  copy  of  the  record  in  the 
Supreme  Court,  and  if  only  part  of  the  case  in  the  Supreme 
Cou^t  has  been  printed,  the  solicitor  should  notify  the 
Registrar  of  all  documents  of  which  he  desires  certified  copies. 

Rules  17  and  18  of  the  Privy  Council  Rules,  Appendix 
C.  1  (infra,  p.  668),  provide  as  follows: 

"17.  The  Registrar,  as  well  as  the  parties  and  their  Agents, 
shall  endeavour  to  exclude  from  the  Record,  all  documents  (more 
particularly  such  as  are  merely  formal)  that  are  not  relevant 
to  the  subject-matter  of  the  Appeal,  and,  generally,  to  reduce  the 
bulk  of  the  Record  as  far  as  practicable,  taking  special  care  to 
avoid  the  duplication  of  documents  and  the  unnecessary  repeti- 
tion of  headings  and  other  merely  formal  parts  of  documents; 
but  the  documents  omitted  to  be  printed  or  copies  shall  be 
enumerated  in  a  list  to  be  placed  after  the  index  or  at  the  end 
of  the  Record. 

"  18.  Where  in  the  course  of  the  preparation  of  a  Record  one 
party  objects  to  the  inclusion  of  a  document  on  the  ground  that 
It  Is  unnecessary  or  irrelevant,  and  the  other  party  nevertheless 
insist  upon  its  being  included,  the  Record,  as  finally  printed 
(whether  abroad  or  in  England),  shall,  with  a  view  to  the  subse- 
quent adjustment  of  the  costs  of  and  incidental  to  such  document, 
Indicate,  in  the  index  of  papers,  or  otherwise,  the  fact  that,  and 
the  party  by  whom,  the  inclusion  of  the  document  was  objected 
to.7' 

In  a  letter  to  the  writer  from  the  Registrar  of  the  Privy 
Council,  January  8th,  1909,  he  calls  special  attention  to  these 
two  rules. 

When  the  solicitor  has  satisfied  himself  that  all  the 
material  for  the  record  is  complete,  he  should  proceed  in  the 
preparation  of  the  Index,  which  is  a  matter  requiring  the 
greatest  care.  The  attention  of  the  writer  has  been  called  to 
this  point  by  Mr.  Hope,  the  Registrar  of  the  Privy  Council, 
in  a  letter  in  which,  referring  to  the  approved  form  of  index 
to  !  c  found  in  the  Appendix,  C.  9,  infra,  p.  696,  he  says: 

"It  would  be  a  great  convenience  to  their  Lordships  if  the 
Index  to  Canadian  Records  could  always  be  made  to  follow  as 
closely  as  possible  the  Index  to  the  Record  sent  herewith.  The 
marginal  notes  should  correspond  (with  slight  abbreviations 
where  necessary)  to  the  description  of  the  documents  as  set  out 
in  the  Index.  I  mention  this  point  because  in  some  Canadian 
cases  the  index  is  prepared  in  a  form  to  which  their  Lordships 
are  not  accustomed." 
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Rule  12.          1-nde.C. 

The  Index  should  be  headed  with  a  short  style  of  cause, 
with  the  appellant's  name  preceding  that  of  the  respondent. 

It  is  desirable  that  the  Index  should  be  prepared  with 
columns  containing  in  the  first  column  the  number  of  the 
document;  in  the  second,  its  description;  in  the  third,  its 
date;  and  in  the  fourth,  the  page  of  the  record  where  the 
document  will  be  found. 

The  documents  themselves  should  be  set  out  in  chrono- 
logical order:  1st,  the  pleadings  in  the  cause;  2nd,  the  evi- 
dence in  the  order  in  which  it  was  given  in  the  Court  of  first 
instance,  setting  out  the  name  of  the  witness  and  showing 
the  page  on  which  his  examination,  cross-examination  or  re- 
examination  may  be  found ;  following  this  should  appear  the 
exhibits,  set  out  as  near  as  may  be  in  chronological  order. 
Next  should  appear  the  judgment  of  the  trial  Judge  and 
reasons  for  judgment,  and  notice  of  appeal  to  the  Court  in 
'bane.  Having  thus  included  all  tha  documents  and  evidence 
in  the  Court  of  first  instance,  there  will  follow  the  proceed- 
ings in  the  Court  in  bane,  with  the  formal  judgment  and 
reasons  for  judgment  in  that  Court,  and  notice  of  appeal, 
appeal  bond,  and  certificate  of  the  Clerk  of  the  full  Court 
with  respect  to  the  case  on  appeal  to  the  Supreme  Court  of 
Canada.  Following  this  will  be  the  proceedings  in  the 
Supreme  Court  of  Canada,  including  the  factums,  formal 
judgment  and  reasons  for  judgment,  with  a  certificate  of  the 
Registrar  verifying  the  transcript  record  on  the  appeal  to  the 
Privy  Council ;  and  finally,  the  order  granting  leave  to  appeal 
in  the  Privy  Council.  For  form  vide  infra,  p.  696. 

The  documents  in  the  record  should  be  prepared  for  the 
printer  in  the  order  in  which  they  appear  in  the  Index. 

It  will  be  noted  that  this  provision  differs  from  what  pre- 
vails in  the  Supreme  Court,  where  it  is  required  that  the 
exhibits  be  printed  in  chronological  order. 

The  solicitor  for  the  appellant  will  then  submit  the  draft 
record  to  the  solicitor  for  the  respondent,  who  will  satisfy 
himself  that  all  the  material  requisite  for  the  appeal  is  con- 
tained therein,  and  return  it  to  the  appellant's  solicitor 
marked  ' '  approved. ' ' 

If  the  parties  disagree  as  to  the  contents  of  the  record, 
an  application  should  be  made  to  the  Registrar  of  the  Supreme 
Court  to  settle  the  same,  and  if  the  respondent  is  unnecessarily 
long  in  returning  the  draft,  the  appellant  may  similarly  apply 
to  the  Registrar  of  the  Supreme  Court  for  an  order  calling 
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upon  him  to  explain  the  reasons  for  the  delay,  and  if  neces-  Rule  12- 
sary  make  an  order  authorizing  the  appellant  to  proceed  with 
the  printing. 

Rule  23  (infra,  p.  673)  provides  as  follows: 

"23.  As  soon  as  the  Appellant  has  obtained  the  type-written 
copy  of  the  Record  bespoken  by  him,  he  shall  proceed,  with  due 
diligence,  to  arrange  the  documents  in  suitable  order,  to  check 
the  index,  to  insert  the  marginal  notes  and  check  the  same  with 
the  index,  and  generally,  to  do  whatever  may  be  required  for  the 
purpose  of  preparing  the  copy  for  the  Printer,  and  shall,  if  the 
Kespondent  has  entered  an  Appearance,  submit  the  copy,  as  pre- 
pared for  the  Printer,  to  the  Respondent  for  his  approval.  In 
the  event  of  the  parties  being  unable  to  agree  as  to  any  matter 
arising  under  this  Rule,  such  matter  shall  be  referred  to  the 
Registrar  of  the  Privy  Council,  whose  decision  thereon  shall  be 
flnai. 

The  record  having  been  settled  between  the  parties,  it  will 
be  the  duty  of  the  appellant  to  proceed  forthwith  with  the 
printing,  and  the  regulations  of  the  Privy  Council  with 
respect  to  this  require  to  be  carefully  followed. 

The  provision  with  respect  to  printing  is  as  follows : 

"  Schedule  A. 
"  Rules  as  to  Printing. 

"  I.  All  Records  and  other  proceedings  in  Appeals  or  other 
matters  pending  before  His  Majesty  in  Council  or  the  Judicial 
Committee  which  are  required  by  the  above  Rules  to  be  printed 
shall  henceforth  be  printed  in  the  form  known  as  Demy  Quarto 
(i.e.,  54  ems  in  length  and  42  in  width). 

"  II.  The  size  of  the  paper  used  shall  be  such  that  the  sheet, 
when  folded  and  trimmed,  will  be  11  inches  in  height  and  8  % 
inches  in  width. 

"  III.  The  type  to  be  used  in  the  text  shall  be  Pica  type,  but 
Long  Primer  shall  be  used  in  printing  accounts,  tabular  matter 
and  notes. 

"  I.  The  number  of  lines  in  each  page  of  Pica  type  shall  be 
47  or  thereabouts,  and  every  tenth  line  shall  be  numbered  in  the 
margin. 

"  V.  The  price  in  England  for  the  printing  by  His  Majesty's 
Printer  of  50  copies  in  the  form  prescribed  by  these  rules  shall 
be  38s.  per  sheet  (eight  pages)  of  Pica  with  marginal  notes,  not 
including  corrections,  tabular  matter,  and  other  extras." 

The  Rules  of  the  Privy  Council  of  24th  March,  187], 
which  has  been  repealed  by  the  new  rules,  contained  a  speci- 
men sheet  shewing  the  type  required  to  be  used  in  printing 
the  Record  and  Case,  but  this  has  not  been  carried  into  the 
new  rules.  At  the  same  time  it  is  desirable  and  perhaps 
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Rule  12.  necessary  that  in  a  general  way  this  specimen  sheet  should  be 
followed.  It  is  therefore  printed  in  Appendix  C.  (10)  at 
p.  702. 

The  practice  obtains  in  England  now  contained  in  Eule 
26,  infra,  p.  674,  of  submitting  to  the  respondent's  solicitor 
the  first  proofs  of  the  printed  record,  and  it  is  desirable  that 
this  practice  should  be  followed  where  the  record  is  printed 
in  Canada,  and  pulls  of  the  subsequent  revises  should  also  be 
sent  to  the  respondent's  solicitor,  and  when  the  revise  is  in 
book  form  he  should  return  it  to  the  appellant's  solicitor 
marked  "  approved  for  press  ",  with  the  date. 

The  appellant  should  have  a  sufficient  number  of  copies 
struck  off  to  allow  of  40  being?  transmitted  to  the  Registrar 
of  the  Privy  Council,  under  Rule  13,  and  6  copies  supplied 
to  each  party  who  has  entered  an  appearance  (Rule  27). 

The  40  copies  must  be  delivered  to  the  Registrar  of  the 
Supreme  Court,  to  be  forwarded  by  him  to  the  Registrar  of 
the  Privy  Council. 

The  Registrar  of  the  Supreme  Court  will  thereupon  com- 
pare the  record  with  the  originals  in  his  office,  and  certify 
the  same  to  be  correct  on  one  copy,  signing  his  name  on  or 
irr tilling  every  8th  page,  and  forward  the  same  with  his 
certificate  to  the  Registrar  of  the  Privy  Council  along  with 
the  balance  of  the  printed  record. 

The  solicitor  for  the  appellant  is  required  to  furnish  the 
Registrar  with  the  amount  required  to  be  disbursed  in  con- 
nection with  the  forwarding  of  the  certified  record  and  copies 
to  the  Registrar  of  the  Privy  Council. 


Rules  13,  14  and  15  provide  as  follows : 


"13.  Where  the  Record  is  printed  abroad,  the  Registrar  shall, 
at  the  expense  of  the  Appellant,  transmit  to  the  Registrar  of  the 
Privy  Council  40  copies  of  such  Record,  one  of  which  copies  he 
shall  certify  to  be  correct  by  signing  his  name  on,  or  initialling 
every  eighth  page  thereof  and  by  affixing  thereto  the  seal,  if  any, 
of  the  Court  appealed  from. 

"  14.  Where  the  Record  is  to  be  printed  in  England,  the 
Registrar  shall,  at  the  expense  of  the  Appellant,  transmit  to  tne 
Registrar  of  the  Privy  Council  one  certified  copy  of  such  Record, 
together  with  an  Index  of  all  the  papers  and  exhibits  in  the  case. 
No  other  certified  copies  of  the  Record  shall  be  transmitted  to 
the  Agents  in  England  by  or  on  behalf  of  the  parties  to  the 
Appeal. 

"  15.  Where  part  of  the  Record  is  printed  abroad  and  part  is 
to  be  printed  in  England,  Rules  13  and  14  shall,  as  far  as  prac- 
ticable, apply  to  such  parts  as  are  printed  abroad  and  such  as  are 
to  be  printed  in  England  respectively." 
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Record  partly  printed  in  Canada.  Bule  12. 


>  > 


In  the  appeal  of  Bow,  McLachlin  v.  Ship  "  Camosun 
the  record  or  case  in  the  Supreme  Court  was  printed  in  accord- 
ance with  the  Privy  Council  rules.  The  transcript  record 
therefore  which  was  transmitted  to  England  to  be  printed 
there  consisted  of  this  printed  case  and  factums  together  with 
a  copy  of  the  judgment  of  the  Supreme  Court  and  reasons  in 
typewritten  manuscript.  In  forwarding  the  same  the 
Registrar  said : 

"  I  beg  to  enclose  herewith  transcript  record  in  tne  aoove 
appeal.  You  will  notice  that  the  case  in  the  Supreme  Court  has 
been  printed  in  accordance  with  the  rules  of  the  Privy  Council 
and  the  parties  are  desirous  of  using  this  printing  as  part  of  the 
printed  case  on  appeal  to  be  incorporated  along  witn  the  balance 
of  the  transcript  record  which  is  to  be  printed  in  England.  It 
would  appear  to  me  that  they  are  entitled  to  do  this,  under  the 
Order  of  Her  Majesty  in  Council  of  the  13th  June,  1853,  which 
refers  to  the  record  of  proceedings  being  printed  or  partly  printed 
abroad.  I  am  also  sending  you  by  express  thirty-seven  copies  of 
the  printed  case,  which  ip  all  the  appellants  are  able  to  furnish 
me." 

In  reply  to  this,  on  Oct.  28th,  1908,  Mr  E.  S.  Hope  said : 

"  As  regards  the  prints  of  part  of  the  Record  I  have  to  say 
that  as  they  are  printed  in  accordance  with  the  rules  of  the  Privy 
Council  the  parties  are  entitled  to  use  them  on  the  hearing  of 
the  appeal  as  part  of  the  record.  Some  inconvenience  may  be 
caused  by  the  fact  that  the  '  case  in  appeal '  the  '  factums  '  and 
the  part  now  in  manuscript  are  separately  paged  (the  present 
index,  e.g.,  will  have  to  be  supplemented),  but  the  London 
solicitors  will  doubtless  be  able,  after  consultation  with  this 
Department,  to  do  what  is  necessary  to  meet  their  Lordships' 
convenience  in  the  matter." 

Where  the  record  is  printed  in  Canada,  it  will  probably 
happen  that  the  solicitors  will  also  prepare  and  print  their 
respective;  cases  in  Canada  in  connection  with  the  appeal. 
The  term  "  case  "  as  used  in  England  corresponds  with  the 
term  "  factum  "  in  the  Supreme  Court.  In  Safford  & 
Wheeler's  Privy  Council  Practice,  at  p.  819,  the  authors 
have  this  to  say  with  respect  to  the  preparation  and  printing 
of  the  case: 

The  Case — Privy  Council  Appeals. 

'  The  case  consists  of  a  detailed  statement  of  the  proceed- 
ings in  the  Court  below,  or  such  parts  of  them  as  are  favour- 
able to  the  purposes  of  the  appellant  or  respondent,  as  the 
36 
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Rule  12.  case  may  be,  and  should  show  the  orders  made  below,  and  in 
conclusion,  the  reasons  or  grounds  of  appeal  should  be  shortly 
set  forth.  The  party  (appellant  or  respondent)  should  state 
the  facts  as  they  were  proved  in  the  Court  below.  He  may 
also,  if  he  please,  argue  the  law  which  arises  upon  them,  and 
may  cite  legal  authority  in  support  of  the  argument  in  such 
mode  as  he  deems  most  expedient  for  the  interest  of  his  cause. 
The  cases  are  generally  drawn  by  the  junior,  and  settled  by 
the  leading  and  junior  counsel  in  consultation,  and  usually 
signed  by  both.  These  cases  are  prepared  by  each  side 
without  consultation  with  one  another,  and  are  lodged  in  the 
Council  Office  when  prepared. ' ' 

Specimen  Case. 

A  specimen  of  a  typical  appellant's  and  respondent's 
case  in  the  appeal  of  Barrett  v.  Syndicat  Lyonnais  du  Klon- 
M'»  will  be  found  in  the  Appendix  C.  (11),  (12),  infra, 
p.  706,  716,  and  in  forwarding  these  to  the  writer  Mr.  Hope 
says  as  follows : 

"  With  respect  to  the  cases,  it  is  a  matter  of  frequent  com- 
ment among  London  practitioners  'how  much  longer  the  cases 
drawn  in  Canada  are  than  those  drawn  in  England.  Of  the 
enclosed  two  cases,  that  of  the  appellant  (which  was  settled  in 
England)  is  rather  shorter  than  the  average,  while  that  of  the 
respondents  (which  was  settled  in  Canada  and  which,  though 
dealing  with  the  same  appeal,  is  double  the  length-  of  the  appel- 
lant's case),  is  rather  above  the  average — the  average  length  of 
Privy  Council  cases  being  about  eight  pages.  In  many  appeals 
the  cases  appear  to  be  modelled  on  the  "  Factums  "  filed  In  tne 
Supreme  Court,  the  result  being  that  large  portions  of  the  Record 
are  printed  several — sometimes  five — times  over,  viz.,  in  the 
record  proper  in  each  of  the  factums,  and  in  each  of  the  cases. 
I  may  mention  that  large  extracts  from  the  record  are  not 
allowed  on  taxation  as  part  of  the  "  drawing  "  of  cases.  It  is 
probable  that  the  factums  serve  a  different  purpose  from  the 
"  cases  ",  and  it  might  therefore  save  a  good  deal  of  trouble 
and  expense,  if  you  could  point  out  that,  under  the  existing  prac- 
tice, the  object  of  the  Privy  Council  "  cases  "  is  not  to  present 
a  complete  argument  of  the  case  on  one  side  or  the  other  (which 
is  reserved  for  the  hearing),  but  merely  to  present,  for  the  con- 
venience of  their  Lordships,  a  short  statement  of  the  facts  and 
proceedings  in  the  Courts  below,  to  emphasize  or  refer  to  (not 
re-print)  the  salient  parts  of  the  evidence  or  judgments,  and  to 
direct  attention  to  the  legal  points  at  issue. 

"  In  conclusion,  may  I  say  that,  in  my  opinion,  the  new  Rule 
mentioned  by  you  as  to  the  printing  of  records  will  decidedly 
tend  to  reduce  the  expense,  and  to  expedite  the  hearing,  of 
Canadian  appeals." 
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Lodging  Case.     Privy  Council  Appeals.  Rule  12. 

Each  party  after  lodging  40  copies  of  his  case  with  the 
Registrar  must  forthwith  give  notice  thereof  to  the  other 
side,  and  Rule  66  makes  provision  for  filing  a  case  notice 
when  the  other  side  has  not  lodged  his  case. 

Costs  in  Privy  Council  Appeals. 

Where  the  King's  Order  gives  a  successful  appellant  his 
costs  in  connection  with  the  appeal  to  the  Privy  Council 
incurred  in  Canada,  the  practice  obtains  in  the  Privy 
Council  Office  of  not  taxing  such  costs  in  England,  but  re- 
serving them  to  be  taxed  by  the  Registrar  of  the!  Supreme 
Court.  These  costs  will,  in  addition  to  the  usual  costs  tax- 
able in  England  where  the  work  is  done  there,  include  certain 
other  items  which  necessarily  are  incurred  in  "Canada  in 
connection  with  such  appeals. 

A  Form  of  the  ordinary  Bill  of  Costs  taxed  in  the  Privy 
Council  to  a  successful  appellant,  will  be  found  in  the 
Appendix  C.  13,  infra,  p.  735,  and  in  the  Appendix  C.  14, 
infra,  p.  742,  will  be  found  a  form  of  bill  of  a  successful  ap- 
pellant's costs  incurred  in  Canada  which  in  the  King's  order 
are  expressly  directed  to  be  paid  by  the  unsuccessful  party. 

In  addition  to  this  there  will  be  found  in  the  Appendix 
C.  15,  infra,  p.  743,  a  Bill  of  Appellant's  Costs  incurred  in 
Canada  in  an  Admiralty  case,  which  has  been  revised  by 
one  of  the  taxing  officers  in  the  Privy  Council.  Certain 
items  taxed  off  were  held  to  be  not  properly  party  and 
party  costs,  and  the  reasons  for  the  reduction  will  be  found 
in  the  Observations  of  the  Taxing  Officer  following  the  Bill. 
Vide,  p.  747;  infra. 

Costs  in  Privy  Council  for  printing  done  in  Canada. 

The  following  correspondence  between  the  Registrar  of 
the  Supreme  Court  and  the  Registrar  of  the  Privy  Council 
gives  some  further  information  with  respect  to  the  costs  in 
the  Privy  Council  where  the  printing  is  done  in  Canada:— 

March   19,   1909. 
Sir  Edward  Hope, 

Registrar  of  the  Privy  Council, 
Whitehall, 

London,  England. 
My  dear  Sir  Edward, 

There  seem  to  be  some  doubts  amongst  Canadian  lawyers 
who  are  accustomed  to  have  the  conduct  of  appeals  to  the  Privy 
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Rule  12.  Council,  with  respect  to  the  effect  of  the  new  Rule  No.  76.  You 
will  remember  that  you  wrote  to  me  on  the  5th  January,  1907, 
encouraging  the  printing  of  records  in  Canada  in  cases  of  appeals* 
and  as  I  had  your  letter  printed  in  my  book  on  the  Supreme 
Court  Rules,  p.  36,  it  has  led  to  an  increase  by  practitioners  in 
printing  the  records  and  cases  in  appeals  in  this  country,  instead 
of  having  the  printing  done  under  the  supervision  of  English 
solicitors.  Solicitors  now  inquire  of  me,  in  view  of  Rule  76, 
what  provision  there  would  be  for  getting  allowed  upon  the  taxa- 
tion of  the  costs  of  the  appeal,  the  expense  and  fees  attendant 
upon  the  printing  in  Canada.  It  has  been  your  practice  to  make 
provision  in  the  King's  Order  for  the  costs  in  Canada  in  a  clause 
which,  in  the  Barrett  v.  Syndicat  Lyonnais  .case,  May  9th,  1907, 
read  as  follows:  "  And  the  respondents  are  to  pay  to  the  appel- 
lant his  costs  of  this  appeal  incurred  in  Canada,  and  the  sum  of 
.  .  .  .  incurred  in  England." 

Such  costs,  where  the  printing  is  done  in  England,  are  com- 
paratively trifling,  but  would  be  very  substantial  if  incurred  in 
Canada.  I  fhave  always  had  some  doubt  as  to  what  my  Juris- 
diction has  been  in  taxing  the  costs  of  a  Privy  Council  appeal 
incurred  in  Canada,  as  the  King's  Order  does  not  specify  the 
officer  who  shall  tax  the  costs,  my  own  view  being  that  in  so 
taxing,  I  have  had  delegated  to  me  inferentially,  the  authority 
of  the  taxing  officer  in  England.  I  do  not  see  how  the  fact  that, 
as  Registrar  of  the  Supreme  Court,  I  am  a  taxing  officer  with 
respect  to  appeals  in  this  Court,  would  give  me  authority  to  tax 
costs  incurred  in  the  appeal  to  the  Privy  Council. 

I  would  be  glad  if  you  can  assure  me  that  in  working  out  the 
new  Rules  It  is  proposed  that  the  costs  in  the  Colony  will  be 
always  covered  by  the  King's  Order,  where  the  successful  party 
Is  given  the  costs  incurred  in  England,  and  would  humbly  suggest 
that  the  King's  Order  should  expressly  provide  that  the  costs  In 
the  Colony  should  be  taxed  by  the  taxing  officer  of  the  court 
appealed  from  according  to  the  tariff  which  prevails  in  the  Privy 
Council,  where  the  work  has  been  performed  in  England. 

Yours  very  sincerely, 

(Sgd.)      E.  E.  CAMERON. 

Privy  Council  Office,  Downing  Street, 
London,  S.  W. 

2nd  April,   1909. 
Dear  Mr.  Cameron, 

I  am  in  receipt  of  your  letter  of  the  19th  ultimo.  The  ques- 
tion of  the  taxation  of  the  costs  of  Canadian  Appeals  is  a  difficult 
one,  and  has  become  increasingly  so  within  quite  recent  times, 
in  proportion  as  the  work  done  in  Canada  In  connection  witn 
Privy  Council  Appeals  has  increased.  I  may  say  at  once  that 
their  Lordships  do  not  in  the  least  desire  to  discourage  Canadian 
lawyers  from  doing,  in  Canada,  whatever  work,  relating  to  Privy 
council  Appeals,  they  find  can  be  more  satisfactorily  done  In 
Canada  than  in  England.  But  the  difficulty  of  taxing  Canadian 
bills  of  costs  is  thereby  inevitably  made  more  complicated,  and 
it  would  seem  highly  desirable,  in  the  interests  of  all  parties 
concerned,  that  a  clear  understanding  should  be  arrived  at  with 
regard  to  the  best  way  of  dealing  with  this  matter. 
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There  are  three  classes  of  items  in  Privy  Council  Bills  of  Rule  12. 
Costs:  (1)  those  relating  to  work  done  entirely  in  England  (e.g., 
retainer  of,  and  instructions  to,  English  Counsel,  the  items  con- 
nected with  the  hearing  of  the  Appeal,  and  others);  (2)  those 
relating  to  work  done  entirely  in  the  Colony  (e.g.,  the  items 
relating  to  the  obtaining  leave  to  appeal  where  there  is  an  appeal 
as  of  right,  the  printing  of  the  Record,  where  it  is  printed  in  the 
Colony,  etc.);  and  (3)  those  which  relate  to  work  done  partly 
in  England,  partly  in  the  Colony.  The  first  two  classes  of  items 
create  no  great  difficulty.  It  is  in  connection  with  the  third 
class  that  the  main  difficulty  arises.  These  items  relate  princi- 
pally to  "  Cases  "  which  are  drawn  in  Canada,  but  settled  in 
consultation  with  English  Counsel  in  England,  and  thereafter 
printed  in  England.  The  practice  in  regard  to  the  "  Cases  "  has 
hitherto  been  to  treat  them  entirely  as  though  they  had  been 
drawn,  settled  and  printed  in  England,  and  to  allow  the  success- 
ful party  the  fees  on  that  footing.  In  some  instances,  the  actual 
items  allowed  are,  from  the  nature  of  the  circumstances,  only 
allowed  as  a  tentative,  but,  on  the  whole,  probably  quite  fair 
method  of  estimating  the  amount  which  the  losing  party  ought  to 
pay:  this  being  the  real  object  of  a  taxation.  The  question 
suggests  itself  whether  any  better  way  of  dealing  with  this 
matter  can  be  devised,  and  that  brings  me  to  the  difficulty  raised 
by  your  letter.  The  King's  Orders  on  Appeals  always  contem- 
plate the  taxation  by  the  proper  officer  of  the  Court  appealed 
from,  and  the  payment  by  the  losing  party  of  the  costs  of  the 
Appeal  properly  incurred  in  the  Colony,  and  the  clause  you  cite 
in  Barrett's  case  is  intended  to  cover  these  costs.  I  understand 
that  in  the  Australian  Courts  it  is  the  practice  to  make  the  King's 
Order  a  Rule  of  Court,  and  to  tax  the  costs  of  the  Appeal  in- 
curred in  the  Colony  as  any  other  costs  are  taxed  in  the  Court 
in  question.  The  only  difference  between  Canadian  and  other 
Colonial  Courts  at  present  is  that  the  proportion  of  the  costs  of 
Appeals  incurred  in  the  Colony  is  usually  much  larger  in  Canada 
than  elsewhere.  But  I  cannot  see  any  objection,  on  principle, 
to  the  costs  of  Canadian  "  Cases",  which  are  drawn,  settled  and 
printed,  in  Canada,  being  taxed  in  Canada  together  with  the 
other  costs  of  the  Appeal.  Care  must,  however,  be  taken  against 
such  costs  being  inadvertently  taxed  twice  over,  first  in  England, 
and  then  in  Canada. 

I  can  answer  the  last  paragraph  of  your  letter  by  saying 
that  the  new  Rules  are  not  intended  in  any  way  to  disturb  the 
existing  practice  of  providing  by  the  King's  Order  for  the  taxa- 
tion and  payment  of  all  costs  properly  incurred  in  Appeals,  both 
those  incurred  in  Canada  and  those  incurred  in  England,  and 
that  there  is  no  objection  to  using  in  the  King's  Order  the  words 
"  costs  of  this  Appeal  incurred  in  Cajiada,  such  costs  to  be  taxed 
by  the  Taxing  Officer  of  the  said  Court."  ,As  to  the 

scale  of  taxing,  I  have  always  understood  that  the  Taxing  Officer 
of  the  Court  appealed  from  applied  the  scale  of  his  own  Court, 
and  there  might  be  some  difficulty  in  adapting  the  English  scale 
to  the  circumstances  of  the  different  Colonial  Courts. 

The  principal  difficulty  arises,  as  I  have  already  said,  where 
the  case  is  drawn  in  Canada,  and  settled  and  printed  in  England. 


514  SUPREME  COURT  RULES. 

Rule  13.  Their  Lordships  always  desire  to  meet    the    wishes    of    the 

Colonial   practitioners   and  clients    as    far     as    practicable,    and 
would  be  glad  of  any  suggestions  calculated  to  remove  any  incon- 
veniences which  have  arisen,  or  may  be  likely  to  arise. 
Believe  me, 

Yours  very  sincerely 

(Signed)      E.  S.   HOPE. 

CASE  NOT  TO  BE  FILED  UNLESS  RULES  COMPLIED  WITH. 

Rule  13.  The  Registrar  shall  not  file  the  case  without  the  leave 
of  the  Court,  or  a  Judge,  if  the  foregoing  order  has  not  been  com- 
plied with,  nor  if  it  shall  appear  that  the  press  has  not  been  pro- 
perly corrected,  and  no  costs  shall  be  taxed  for  any  case  not  pre- 
pared in  accordance  with  this  order. 

It  is  the  duty  of  the  appellant  to  avoid  unnecessary  ex- 
pense, and  the  costs  of  any  printed  material  not  properly 
required,  or  of  printing  done  in  an  unnecessary  expensive 
style,  will  be  disallowed  on  taxation. 

The  printing  should  average  from  forty  to  forty-seven 
lines  to  the  page,  and  not  be  uselessly  leaded  or  paragraphed. 
The  price  paid  should  be  a  reasonable  price,  and  the  affi- 
davit of  disbursements,  in  addition  to  stating  that  the  print- 
ing charges  have  been  paid,  should  state  that  such  charges 
are  usual  and  reasonable  in  the  locality  in  which  the  \vcrk 
has  been  done. 

For  Form  of  Affidavit  of  Disbursements  vide  infra,  p.  626. 

DISPENSING  WITH   PRINTING   ORIGINAL  RECORD. 

Rule  14.  The  Court  or  a  Judge  in  Chambers  may  dispense  with 
the  printing  or  copying  of  any  of  the  documents  or  plans  forming 
part  of  the  case. 

2.  The  original  record  in  the  Court  appealed  from  and  all 
exhibits  and  documentary  evidence  filed  in  the  cause,  shall  be 
transmitted  to  the  Registrar  with  the  certified  case  provided  for 
in  the  Act. 

Old  Rule  10  has  been  entirely  altered  in  the  present  Rule. 
It  read  as  follows : 

"  RULE  10.  Together  with  the  case,  certified  copies  of  all 
original  documents  and  exhibits  used  in  evidence  in  the  Court  of 
first  instance,  are  to  be  deposited  with  the  Registrar,  unless  their 
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production  shall  be  dispensed  with  by  order  of  a  Judge  of  this  Rule  14. 
Court;  but  the  Court  or  a  Judge  may  order  that  all  or  any  of 
the  originals  shall  be  transmitted  by  the  officer  having  the  cus- 
tody thereof  to   the  Registrar  of  this  Court,  in  which  case   the 
appellant  shall  pay  the  postage  for  such  transmission." 

The  old  Rule  which  required  certified  copies  of  original 
documents  and  exhibits  to  be  deposited  with  the  Registrar, 
was  never  put  in  practice,  and  where  it  was  considered 
necessary  or  desirable  that  the  originals  should  be  produced 
for  the  inspection  of  the  Court,  an  order  was  obtained  from 
the  Registrar  directing  the  Registrar,  Clerk  or  Prothonotary 
of  the  court  appealed  from  to  forward  the  original  record 
to  the  Supreme  Court.  In  preparing  the  present  rules,  it 
was  thought  better  that  in  all  cases  the  original  material  in 
the  Court  appealed  from  should  be  transmitted  to  the  Regis- 
trar along  with  the  certified  case.  It  will  be  the  duty,  there- 
fore, of  the  appellant's  solicitor  to  praecipe  these  papers 
from  the  custodian  of  them  in  the  Court  below,  and  to  attend 
in  the  office  of  the  Registrar  after  the  cass  has  been  disposed 
of,  and  pay  the  necessary  charges  for  their  transmission 
back. 

The  Court  has  severely  commented  upon  the  practice  of 
solicitors  in  agreeing  between  themselves  to  print  only  part 
of  the  material  intended  to  be  used,  -or  referred  to,  in  the 
Supreme  Court.  Everything  which  is  made  part  of  the 
case  by  consent  of  parties,  or  by  order  of  the  Judge  below 
settling  the  case,  must  be  printed  unless  specially  dispensed 
with  by  the  Registrar. 

Robb  v.  Stafford,  Oct.  llth,  1906.  (Cam.  Prac.  add  et  corr.). 

The  Court  announces  that  the  practice  of  printing  by 
consent  of  solicitors  only  such  part  of  the  settled  case  as 
they  think  necessary  and  by  the  same  consent  providing  that 
the  original  record  be  sent  to  the  Supreme  Court  and  used  on 
the  appeal,  is  entirely  irregular,  and  that  in  the  absence  of 
an  order  of  this  Court  dispensing  with  printing,  the  Court 
will  hereafter  look  only  at  the  printed  case. 


NOTICE    OF   HEARING   OF   APPEAL. 

Rule  15.  After  the  filing  of  the  case,  a  notice  of  the  hearing 
of  the  appeal  shall  be  given  by  the  appellant  for  the  next  follow- 
ing session  of  the  Court  as  fixed  by  the  Act,  or  as  specially  con- 
vened for  hearing  appeals  according  to  the  provisions  thereof,  if 
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Rule  16.  sufficient  time  shall  intervene  for  that  purpose,  and  if  between 
the  filing  of  the  case  and  the  first  day  of  the  next  ensuing  session 
there  shall  not  be  suflicient  time  to  enable  the  appellant  to  serve 
the  notice  as  hereinafter  prescribed,  then  such  notice  of  hearing 
shall  be  given  for  the  session  following  the  then  next  ensuing 
session. 

Rule  17  regulates  the  form  of  the  notice  of  hearing,  and 
Rule  18  fixes  the  time  within  which  service  of  the  notice 
must  be  made. 

Rule  67  provides  that  in  criminal  appeals  and  appeals  in 
matters  of  habeas  corpus,  the  notice  of  hearing  should  be 
served  at  least  five  days  before  the  day  of  the  session  at 
which  the  appeal  is  proposed  to  be  heard. 

It  will  be  noted  that  in  the  latter  cases,  notice  may  be, 
served  during  a  session  of  the  Court,  and  that  the  day  for 
which  notice  of  hearing  is  given  may  be  any  day  of  the 
session  and  not  the  first  day  -of  the  session  as  required)  in 
other  appeals  by  this  Rule. 

Rule  19,  sub-sees.  2  and  3,  provide  for  a  notice  of  hearing 
being  served  upon  the  Attorney-General  of  Canada  and  the 
Attorney-General  of  any  Province,  where  constitutional 
matters  are  involved. 

The  Court  has  refused  to  hear  an  appeal  until  such 
notice  has  been  given. 

SPECIAL   NOTICE    CONVENING   COURT— FORM   OF. 

Rule  16.  The  notice  convening  the  Court  for  the  purpose  of 
hearing  election  or  criminal  appeals,  or  appeals  in  matters  of 
habeas  corpus,  or  for  other  purposes  under  the  provision  of  the 
Act  in  that  behalf,  shall,  pursuant  to  the  directions  of  the  Chief 
Justice  or  Senior  Puisne  Judge,  as  the  case  may  be,  be  published 
by  the  Registrar  in  the  Canada  Gazette,  and  shall  be  inserted 
therein  for  such  time  before  the  day  appointed  for  such  special 
session  as  the  said  Chief  Justice  or  Senior  Puisne  Judge  may 
direct,  and  may  be  in  the  form  given  in  Form  A,  of  the  Schedule 
to  these  Rules. 

Where  the  matter  has  been  urgent  the  Registrar  has 
obtained  a  special  issue  of  the  Canada  Gazette  so  as  to 
comply  with  the  provisions  of  this  Rule. 
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This  Rule  has  been  passed  to  carry  out  the  provisions  of  Rule  17. 
section  34  of  the  Supreme  Court  Act. 

FORM  OF  NOTICE  OF  HEARING. 

Rule  17.  The  notice  of  hearing  may  be  in  the  form  given  in 
Form  B  of  the  Schedule  to  these  Rules. 

When  an  appeal  is  heard  ex  parte,  the  Court  requires  an 
affidavit  proving  service  of  notice  of  hearing.  Kearney  v. 
Kcnn,  31st  January,  1879;  Domville  v.  Cameron,  13th  Oc- 
tober, 1897. 

WHEN  TO  BE  SERVED. 

Rule  18.  The  notice  of  hearing  shall  be  served  at  least  fifteen 
days  before  the  first  day  of  the  session  at  which  the  appeal  is  to 
be  heard. 

This  Rule  now  applies  to  Election  appeals,  differing  in 
that  regard  from  the  old  practice.  Vide  note  to  Rule  68; 
and  the  notice  of  hearing  must  be  served  within  three  days 
after  the  appeal  has  been  set  down  by  the  Registrar  under 
s.  67  of  the  Dominion  Controverted  Elections  Act  (R.S., 
c.  7). 

The  Rule  does  not  apply  to  criminal  or  habeas  corpus 
appeals  for  which  special  provisions  are  made  in  Rule  67. 

Nor  does  it  apply  to  Exchequer  appeals,  or  to  appeals 
from  the  Board  of  Railway  Commissioners,  where  the  statute 
(R.S.  c.  140,  s.  82;  and  R.S.  c.  37,  s.  56,  ss.  4)  provides  for  a 
ten-day  notice  of  hearing  being  given. 

HOW  NOTICE  OF  HEARING  TO  BE  SERVED. 

Rule  19.  Such  notice  shall  be  served  on  the  attorney  or  solicitor, 
who  shall  have  represented  the  respondent  in  the  Court  below,  at 
his  usual  place  of  business,  or  on  the  booked  agent,  or  at  the 
elected  domicile  of  such  attorney  or  solicitor  at  the  City  of  Ottawa, 
and  if  such  attorney  or  solicitor  shall  have  no  booked  agent  or 
elected  domicile  at  the  City  of  Ottawa,  the  notice  may  be  served 
by  affixing  the  same  in  some  conspicuous  place  in  the  office  of  the 
Registrar,  and  mailing  on  the  same  day  a  copy  thereof  prepaid 
to  the  address  of  such  attorney  or  solicitor. 
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Kule  20.  2.  Where  the  validity  of  a  Statute  of  the  Parliament  of  Can- 

ada is  brought  in  question  in  an  appeal  to  the  Supreme  Court, 
notice  of  hearing,  stating  the  matter  of  jurisdiction  raised,  shall 
be  served  on  the  Attorney- General  of  Canada. 

3.  When  the  validity  of  a  Statute  of  a  Legislature  of  a  Pro- 
vince of  Canada  is  brought  in  question  in  an  appeal  to  the  Supreme 
Court,  notice  of  hearing  stating  the  matter  of  jurisdiction  raised 
shall  be  served  on  the  Attorney-General  of  Canada  and  the  Attor- 
ney-General of  the  Province. 

Where  the  appellant  or  respondent  appears  in  person, 
vide  Rules  24  and  25. 

C.P.R.  v.  Ottawa  Fire  Ins.  Co.,  Feb.  19th,  1907. 

After  argument  and  judgment  reserved,  the  Court  gave 
the  following  directions:  "The  argument  at  bar  raised  some 
important  questions  as  to  the  powers  of  the  provincial  legis- 
latures to  incorporate  companies  and  as  to  what,  if  any, 
limitations  upon  that  power  are  contained  in  the  words 
"provincial  objects"  in  s.s.  11,  s.  92  of  the  B.N.A.  Act.  It 
also  raised  other  questions  of  public  importance  as  to  the 
effect  and  meaning  of  the  existing  Dominion  legislation 
authorizing  licenses  to  be  issued  permitting  provincial  in- 
surance companies  to  carry  on  .their  business  throughout 
Canada.  As  these  questions  involve  the  powers  alike  of 
the  Dominion  Parliament  and  provincial  legislatures  to  legis- 
late, we  think  that  the  case  upon  these  points  should  be  re- 
argued  and  that  the  Attorney-General  of  the  Dominion  and 
the  Attorneys-General  of  the  several  provinces  should  be 
notified  so  that  such  of  them  as  desired  might  be  heard  upon 
the  question  of  the  powers  of  the  respective  governments  they 
represent. ' ' 


'  THE  AGENT'S  BOOK." 

Rule  20.  There  shall  be  kept  in  the  office  of  the  Registrar  of 
this  Court,  a  book  to  be  called  "The  Agent's  Book,"  in  which  all 
advocates,  solicitors,  attorneys  and  proctors  practising  in  the  said 
Supreme  Court  may  enter  the  name  of  an  agent  (such  agent  be- 
ing himself  a  person  entitled  to  practise  in  the  said  Court),  at  the 
said  City  of  Ottawa,  or  elect  a  domicile  at  the  said  City. 
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There  has  been  great  laxity  in  complying  with  the  pro-  Rule  20. 
visions  of  this  Rule  by  lawyers  who  only  occasionally  have 
cases  in  the  Supreme  Court,  and  a  neglect  in  this  regard 
may  often  lead  to  serious  consequences,  as  in  default  of  a 
solicitor  having  an  Ottawa  agent,  notice  of  motion  may  be 
sufficiently  served  under  Rule  55,  by  posting  the  same  in 
the  office  of  the  Registrar. 

An  agent  should  keep  a  general  supervision  over  the  pro- 
cedure in  an  appeal  ;  see  that  the  appeal  is  duly  entered  and 
the  fee  paid  on  entering  it;  attend  to  the  depositing  of  the 
factuin  and  the  inscribing  of  the  appeal;  keep  his  principal 
advised  with  reference  to  all  interlocutory  applications;  be 
present  in  Court  to  hear  judgment  and  notify  his  principal 
of  the  result;  take  out  and  serve  on  the  agent  of  the  other 
party  an  appointment  to  tax  costs  and  settle  tBe  minutes 
of  the  judgment,  and  attend  the  taxation  and  settlement. 
Sometimes  questions  arise  on  the  settlement  of  the  minutes 
requiring  a  thorough  acquaintance  on  the  part  of  the  agent 
with  the  nature  of  the  appeal  and  the  judgment.  It  is  not 
very  satisfactory  to  find  after  a  judgment  has  been  entered 
that  an  important  provision  has  been  omitted  necessitating 
an  application  to  the  full  Court  at  a  considerable  expense. 
Cass.  Prac.,  2nd  ed.,  p.  139. 

Conducting  business  with  the  Registrar's  office  by  corre- 
spondence is  an  irregular  practice.  A  solicitor  should 
appoint  an  agent  as  required  by  the  Supreme  and  Exchequer 
Court  Rules. 

Wallace  v.  Burkner,  May  2nd,  1883. 

In  this  case  the  appellant  had  no  Ottawa  agent,  and 
mailed,  addressed  to  the  Registrar  of  the  Court,  his  bond  as 
security  for  the  costs  in  connection  with  his  appeal.  The 
papers  were  not  received  so  as  to  permit  of  the  security 
being  allowed  within  the  time  fixed  by  the  Statute.  The 
point  having  been  taken  during  the  argument,  the  appeal 
was  struck  from  the  list  with  costs. 

A  written  authority  should  be  filed  with  the  Registrar 
authorizing  either  him  or  a  solicitor  to  enter  the  name  of  the 
agent  in  the  agent's  book,  when  the  principal  does  not  enter 
the  name  himself.  Per  Ritchie,  C.J.,  in  Chambers. 

The  authority  must  be  in  writing  and  filed  in  the  Regis- 
trar's office.  No  special  form  is  required.  The  following 
is  sufficient: 

"I  hereby  authorize  you  to  enter  your  name  as  my  agent 
in  the  '  agent's  book  '  of  the  Supreme  Court  of  Canada,  and 
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Rule  21.  to  act  as  such  agent  in  all  appeals  to  that  Court  in  which  I 

may  be  concerned  (or  in  the  following  appeal,  viz., ), 

dated,  etc." 

The  authority  may  be  revoked  by  a  subsequent  one  and 
a  new  entry  in  the  book. 

The  practice  obtains  of  allowing  in  an  ordinary  case  $20 
to  the  appellant's  agent  and  $15  to  the  respondent's  agent, 
unless  the  appeal  has  been  inscribed  more  than  once,  in 
which  case  both  agents  are  entiled  to  the  fee  of  $20.  Where 
the  solicitors  for  the  appellant  or  respondent  practice  in  the 
City  of  Ottawa,  the  practice  obtains  of  allowing  half  fees  in 
such  case. 


SUGGESTION  BY  APPELLANT  OR  RESPONDENT  WHO 
APPEARS  IN  PERSON. 

Rule  21.  In  case  any  appellant  or  respondent  who  may  have 
been  represented  by  attorney  or  solicitor  in  the  Court  below  shall 
desire  to  appear  in  person  in  the  appeal,  he  shall  immediately 
after  the  allowance  by  the  Court  appealed  from,  or  a  Judge  there- 
of, of  the  security  required  by  the  Act,  file  with  the  Registrar  a 
suggestion  in  the  form  following: 

"A.  vs.  B. 
"I,  C.D.,  intend  to  appear  in  person  in  this  appeal. 

(Signed)  CD.' 

This  is  a  reproduction  of  the  old  Rule  17,  except  that  it 
goes  farther  and  includes  the  appellant  as  well  as  the  re- 
spondent. 

Charlevoix  Election  Case  (Valin  v.  Langlois),  10th  June,  1880. 
Counsel  for  respondent  moves  for  order  to  review  tax- 
ation and  to  have  counsel  fee  allowed  to  respondent,  an 
advocate  who  argued  appeal  in  person.  Refused,  Fournier 
and  Henry,  JJ.,  dissenting. 

IF  NO  SUGGESTION  FILED. 

Rule  22.  If  no  such  suggestion  be  filed,  and  until  an  order  has 
been  obtained  as  hereinafter  provided  for  a  change  of  solicitor  or 
attorney,  the  solicitor  or  attorney  who  appeared  for  any  party  in 
the  Court  below  shall  be  deemed  to  be  his  solicitor  or  attorney  in 
the  appeal  to  this  Court. 
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SUGGESTION  BY  APPELLANT  OR  RESPONDENT  WHO  Rule  23' 
ELECTS  TO  APPEAR  BY  ATTORNEY. 

Rule  23.  When  an  appellant  or  respondent  has  appeared  in 
person  in  the  Court  below,  he  may  elect  to  appear  by  attorney  or 
solicitor  in  the  appeal,  in  which  case  the  attorney  or  solicitor  shall 
file  a  suggestion  to  that  effect  in  the  office  of  the  Registrar,  and 
thereafter  all  papers  are  to  be  served  on  such  attorney  or  solicitor 
as  hereinbefore  provided. 

This  Rule  is  a  reproduction  of  old  Rule  19,  except  that 
it  is  made  applicable  to  the  appellant  as  well  as  the  re- 
spondent. 


ELECTION  OF  DOMICILE  BY  APPELLANT  OR  RESPONDENT 
WHO  APPEARS  IN  PERSON. 

Rule  24.  An  appellant  or  respondent  who  appears  in  person 
may,  by  a  suggestion  filed  in  the  Registrar's  office,  elect  some 
domicile  or  place  at  the  City  of  Ottawa,  at  which  all  notices  and 
papers  may  be  served  upon  him,  in  which  case  service  at  such 
place  of  all  notices  and  papers  shall  be  deemed  good  service. 

This  is  a  reproduction  of  old  Rule  20,  except  that  is  is 
made  applicable  to  the  appellant  as  well  as  the  respondent. 


SERVICE  WHEN  APPELLANT  OR  RESPONDENT  APPEARS 
IN  PERSON  WITHOUT  ELECTING  DOMICILE. 

Rule  25.  In  case  the  appellant  or  respondent  who  shall  have 
appeared  in  person  in  the  Court  appealed  from,  or  who  shall  have 
filed  a  suggestion  under  Rule  21  shall  not,  before  service,  have 
elected  a  domicile  at  the  City  of  Ottawa,  service  of  all  papers 
may  be  made  by  affixing  the  same  in  some  conspicuous  place  in 
the  office  of  the  Registrar. 

This  is  a  reproduction  of  old  Rule  21,  except  that  it  is 
made  applicable  to  the  appellant  as  well  as  the  respondent. 
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Rule  26.  CHANGING  ATTORNEY  OR  SOLICITOR. 

Rule  26.  Any  party  to  an  appeal  may,  on  an  ex  parte  applica- 
tion to  the  Registrar,  obtain  an  order  to  change  his  attorney  or 
solicitor,  and  after  service  of  such  order  on  the  opposite  party, 
all  services  of  notices  and  other  papers  are  to  be  made  on  the 
new  attorney  or  solicitor. 

One  attorney's  name  only  should  appear  on  record.  In  an 
application  to  change  the  name  of  solicitor,  it  was  shewn 
that  Messrs.  A.  and  B.  appeared  on  the  case  as  solicitors 
and  that  A.  had  died.  It  was  desired  to  have  the  name  of  B. 
alone  inserted  as  solicitor.  Application  refused  by  the  Chief 
Justice  of  the  Supreme  Court  as  unnecessary;  Gilmour  & 
RanJcin  v.  Bull,  1  Kerr  N.B.  94,  referred  to.  The  Exchange 
Bank  v.  Springer,  24th  February,  1887.  Cass.  Prac.,  2nd 
ed.,  p.  141. 

SUBSTITUTIONS  SERVICE. 
• 

Rule  27.    Where  personal  service  of  any  notice,  order  or  other 

document  is  required  by  these  Rules,  or  otherwise,  and  it  is  made 
to  appear  to  the  Court  or  a  Judge  in  Chambers  that  prompt  per- 
sonal service  cannot  be  effected,  the  Court  or  Judge  in  Chambers 
may  make  such  order  for  substitutional  or  other  service,  or  for 
the  substitution  of  notice  for  service  by  letter,  public  advertise- 
ment, or  otherwise,  as  may  be  just. 

This  Rule  is  new.  It  is  adapted  from  0.  67,  r.  6  of  the 
Rules  of  the  Supreme  Court  (England),  and  with  reference 
thereto  it  is  said  at  p.  1224  (1912  edition),  that  there  is  doubt 
whether  this  rule  has  any  application  for  service  out  of  the 
jurisdiction.  But  if  it  has,  it  is  limited  in  terms  to  cases 
where  the  writ  of  summons  could  be  personally  served  as  a 
matter  of  law. 

Formerly  there  was  no  special  provision  for  substitutional 
service. 

In  ordering  substitutional  service,  the  primary  considera- 
tion is  how  the  matter  should  be  best  brought  to  the  personal 
attention  of  the  person  in  question  himself.  Re  McLaughlin, 
(1905),  A.C.  347. 
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One  of  the  following    methods    is    usually    followed    in Rule  2?- 
making  the  substitutional  service : 

1.  Service  on  a  person. 

"2.  By  leaving  a  copy  of  the  document  at  the  residence  or 
place  of  business  of  the  person  desired  to  be  served. 

3.  By  advertisement  and  through  the  post. 

A  form  of  Order  will  be  found  in  the  Appendix,  infra,  p. 
821. 

Proof  of  Service  by  Letter. 

If  the  order  is  in  the  usual  form  for  substituted  service 
by  prepaid  letter,  it  is  essential  that  the  affidavit  proving 
service  should  show  the  letter  was  prepaid.  Walthemstow  v. 
JJnncood,  1897,  1  Chy.  41. 

Effect  of  Service  under  Order. 

Whilst  the  order  is  undischarged,  service  under  it  is 
equivalent  to  actual  service  for  all  parties,  although  the  pro- 
ceedings never  came  to  defendant's  knowledge.  Watt  v. 
Barnett,  3  Q.B.D.  363. 

Service  upon  Other  Persons. 

Service  will  be  ordered  upon  such  persons  as  are  impliedly 
authorized  to  accept  that  particular  service,  or  who  will  cer- 
tainly communicate  the  process  so  served  to  the  party.  Hope 
v.  Hope,  4  De  G.  M.  &  G.  341. 

The  order  for  service  was  made  in  the  following  cases: 
Upon  general  agents  (Jones  v.  Car  gill,  11  L.T.  566)  ; 
special  agents  (Hobhouse  v.  Courtney,  12  Si.  140)  ;  upon 
relations  of  a  mortgagor  who  had  absconded,  the  mortgagee 
undertaking  to  ask  for  a  sale  at  trial  (Wolverhampton,  etc., 
Co.  v.  Bond,  29  W.R.  599).  On  solicitors  who  have  acted  for 
defendant  in  the  subject-matter  of  the  suit  (Hornby  v. 
Holmes,  4  Ha.  306;  Jay  v.  Budd  (1898),  1  Q.B.  p.  16;  cf. 
Margrett  v.  Emmanuel,  6  Times'  Rep.  453 ;  on  a  former  solici- 
tor of  defendant  (Seton,  p.  4.  F.  3)  ;  on  solicitor  who  had 
acted  for  defendant  in  another  action,  but  who  sent 
back  the  writ  saying  he  did  not  intend  to  act  for  the  defend- 
ant in  any  further  litigation  (Watt  v.  Barnett,  3  Q.B.D.  183, 
363),  in  which  case,  however,  the  defendant  so  served  was 
allowed  after  judgment  to  re-open  the  case  on  showing  that 
he  had  had  no  notice  of  the  proceedings  and  had  a  good 
defence.  Where  the  defendant  was  in  India,  and  his  solici- 


524  SUPREME  COURT   RULES. 

Rule  28.  tors  refused  to  accept  service  on  the  ground  that  they  had 
no  instructions,  an  order  was  made  for  substituted  service 
upon  defendant's  managing  clerk  at  his  offices  and  upon  his 
solicitors,  defendant  to  have  six  weeks  to  appear  (Armitage 
v.  Fitzwilliam,  W.N.  (75)  238;  cf.  Jay  v.  Budd  (1898),  1 
Q.B.  12  (C.A.)  ;  Tottenham  v.  Barry,  12  C.D.  797)  ;  on 
feme  covert  when  husband  out  of  jurisdiction  (Seton  p.  4, 
F.  3  (n.)  ;  Bank  of  Whitehaven  v.  Thompson,  W.N.  (77)  45)  ; 
on  person  in  communication  with  defendant  (Dicker  v. 
Clarke,  11  W.R.  635). 

Election  Cases. 

Held  that  under  the  Dominion  Elections  Act,  service  of  an 
election  petition  cannot  be  made  outside  of  Canada.  Re 
King's  N.  S.  Election,  Parker  v.  B  or  den,  36  Can.  S.C.R.  520. 


AFFIDAVITS  OF   SERVICE. 

Rule  28.  Affidavits  of  service  shall  state,  when,  where  and  how 
and  by  whom  such  service  was  effected. 


FACTUMS  TO  BE  DEPOSITED  WITH  REGISTRAR. 

Rule  29.  At  least  fifteen  days  before  the  first  day  of  the  session 
at  which  the  appeal  is  to  be  heard,  the  parties  appellant  and 
respondent  shall  each  deposit  with  the  Registrar,  for  the  use  of 
the  Court  and  its  officers,  twenty-five  copies  of  his  factum  or 
points  of  argument  in  appeal. 

The  factums  under  this  Kule  should  be  deposited  not  later 
than  the  third  Saturday  preceding  the  opening  of  the  session. 

The  factum  should  be  as  complete  as  possible,  but  the 
Court  has  never  refused  leave  to  counsel  to  hand  in  for  the 
use  of  the  Judges  a  printed  list  of  authorities  cited  at  the 
hearing  not  already  mentioned  in  the  factum.  An  additional 
argumentative  factum  is  never,  or  very  rarely,  received,  and 
would  not  be  accepted  by  the  Registrar  for  distribution 
among  the  Judges  without  special  leave  of  the  Court.  The 
additional  list  of  authorities  should  be  printed  and  copies 
sent  to  the  Registrar  as  soon  as  possible  after  the  argument 
of  the  appeal.  The  factum  should  not  contain  irrelevant 
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matter,  or  reproduce  documents  already  printed  in  the  case,  Kule  30. 
11  a  reference  to  them  will  answer  the  purpose.       Cass. 
.,  2nd  ed.,  143. 


Criminal  Appeals;  Habeas  Corpus  Appeals. 

Mi'inorjindum  in  lieu  of  factum  required.     Vide  Rule  65, 

Kb  ction  Appeal*. 

Factum  must  be  printed  as  in  ordinary  appeals.  Rule  68. 
infra. 

An  order  may  be  made  dispensing  with  the  factum. 
Rule  71,  infra. 

<  q\u  r  Appeals. 
A  factum  is  required  as  in  other  appeals.     Rule  63,  infra. 

References  Inj  ihe  Governor  in  Council. 
Factions  are  required.     Rule  80. 

luf  <rences  Inj  the  Board  of  Railway  Commissioners. 
Factum  s  are  required.     Rule  80. 

Appeals  from  the  Board  of  Railway  Commissioners. 
Factums  are  required.     Rule  81. 

CONTENTS  OF  FACTUM. 

Rule  30.  The  factum  or  points  for  argument  in  appeal  shall 
consist  of  three  parts,  as  follows: 

Part  1.   A  concise  statement  of  the  facts. 

Part  2.  A  concise  statement  setting  out  ciearly  and  particularly 
in  what  respect  the  judgment  it  alleged  to  he  erroneous.  When 
the  error  alleged  is  with  respect  to  the  admission  or  rejection  of 
evidence,  the  evidence  admitted  or  rejected  shall  be  stated  in  full. 
When  the  error  alleged  is  with  respect  to  the  charge  of  the  Judge 
to  the  jury,  the  language  of  the  Judge  and  the  objection  ol  counsel 
shall  be  set  out  verbatim. 
37 
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Rule  30.  Part  3.   A  brief  of  the  argument  setting  out  the  points  of  law 

or  fact  to  be  discussed,  with  a  particular  reference  to  the  page  and 
line  of  the  case  and  the  authorities  relied  upon  in  support  of  eacn 
point.  When  a  statute,  regulation,  rule,  ordinance  or  by-law  is 
cited,  or  relied  on,  so  much  thereof  as  may  be  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

In  the  Judicial  Committee  of  the  Privy  Council  what  is 
called  a  case  corresponds  with  factum  in  the  Supreme  Court. 
The  provisions  with  respect  to  the  case  will  be  found  printed, 
infra,  p.  509.  Sa,fford  &  Wheeler,  p.  871,  say  the  practice  in 
the  Privy  Council  is  to  require,  where  there  are  a  number  of 
respondents,  that  when  the  interests  are  substantially  the 
same  they  shall  be  represented  by  the  same  solicitor.  Simil- 
arly Rule  64  of  the  Judicial  Committee  Rules  provides  that 
1  Two  or  more  respondents  may  at  their  own  risk  as  to  costs 
lodge  separate  cases  in  the  same  appeal." 

In  the  first  edition  of  this  work  it  was  said :  ' '  The  number 
of  appeals  set  down  for  hearing  has  largely  increased  dur- 
ing recent  years.  Treating  the  legal  year  as  beginning  on  the 
1st  September,  the  cases  heard  in  the  Supreme  Court  in 
1903-4  were  103 ;  in  the  year  1904-5,  106 ;  in  1905-6,  130 ;  and 
in  1906-7,  140.  With  the  organization  of  the  new  Provinces 
and  the  natural  increase  of  business  throughout  the  country, 
the  work  of  the  Court  may  reasonably  be  anticipated  to 
increase  in  the  future.  The  Judges,  therefore,  have  had  to 
consider  the  necessity  of  economizing  the  time  to  be  allowed 
for  the  hearing  of  each  appeal,  and  as  a  result  of  their  inquiry 
and  consideration,  they  have  concluded,  that  if  factums  are 
prepared  with  greater  care,  the  time  allotted  to  counsel  for 
addressing  the  Court  could  be  very  materially  reduced. 
Accordingly,  by  this  Rule  very  special  provisions  are  made 
with  respect  to  the  preparation  of  the  factum,  and  by  Rule 
38,  the  time  allotted  to  counsel  for  argument,  without  special 
leave  of  the  Court,  is  fixed  at  three  hours  for  each  side." 

The  provisions  as  to  the  contents  of  the  factum  are  largely 
modelled  upon  the  corresponding  provisions  of  the  Supreme 
Court  of  the  United  States,  and  in  the  first  edition  of  this 
work,  published  immediately  after  the  new  rules  came  into 
forcp,  it  appeared  to  the  writer  that  the  best  assistance  he 
could  give  to  counsel  in  preparing  the  factum  in  accordance 
with  these  Rules,  was  to  furnish  him  with  a  well-prepared 
factum  in  an  appeal  to  the  United  States  Supreme  Court; 
but  after  five  years'  experience  it  is  possible  to  give  a  model 
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Canadian  factuin  of  appellant  and  respondent    which    fully  Ku^  30. 
comply  with  the  requirements  of  this  rule.     Vide  Appendix, 
infra,  p.  646,  654. 


.^  of 

Vernon  v.  Oliver,  11  Can.  S.C.R.  156. 

The  plaintiff's  factum  containing  reflections  on  the  con- 
duct of  the  Judges  of  the  Court  below,  was  ordered  to  be 
taken  off  the  files  as  scandalous  and  impertinent. 

Coleman  v.  Miller,  23  February,  1882,  Cass.  Dig.  2nd.  ed.,  683. 

Objections  to  a  factuin  as  containing  unnecessary  matter 
may  be  urged  at  the  hearing. 

Wallace  v.  Souther,  Gout.  Dig.  1102. 

Improper  reflections  upon  the  conduct  of  the  Judges  in 
the  Court  below  will  be  ordered  to  be  struck  out  of  the  factum 
and  subject  the  solicitor  to  the  censure  of  the  Court  or  loss  of 
Ms  costs. 

Fairman  v.  City  of  Montreal,  13th  Mch.,  1901,  Cout.  Dig.  1105. 

The  Court  drew  attention  to  the  uselessness  of  transla- 
tions of  the  notes  of  reasons  for  judgment  in  the  Courts  below 
which  were  stated  to  be  quite  irregular.  The  judgments  and 
reasons  for  judgment  as  printed  in  the  case  are  the  proper 
material  to  be  read  by  the  Court  on  an  appeal. 

The  translations  of  factums  and  the  judgments  or  opinions 
of  the  Judges  of  the  Courts  below  may  be  ordered  by  any 
judge  of  the  Supreme  Court  when  deemed  necessary. 

Bing  Kee  v.  Yick  Chong,  April,  1910. 

In  this  case  a  motion  was  made  in  Chambers  to  strike 
from  factum  a  reference  to  certain  evidence.  The  following 
judgment  was  given  by 

Idington,  J.: 

"The  case  was  inscribed  within  the  terms  of  consent  to  exten- 
sion and  must  stand  on  the  list. 

The  factum  cannot  be  treated  as  a  nullity  because  it  has 
included  what  it  should  not. 

The  appellant,  however,  should  not  include  in  his  factum 
evidence  which  formed  no  part  of  the  case  in  the  court  below 
and  forms  no  part  of  the  case  settled  for  appeal  here. 

Although  no  precedent  can  be  found  for  my  dealing  with 
such  complaint  of  a  factum,  I  think  the  power  exists  and  ought 
to  be  exercised. 
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Rule  30.  I  suggested  counsel  for  the  appellant  undertaking  not  to  use 

any  part  of  the  factum  covering  material  not  included  in  the 
appeal  book  unless  and  until  permitted  by  the  full  Court  upon 
a  substantive  motion  for  such  permission,  to  be  heard  as  *he 
court  may  direct  the  factum  might  stand. 

Counsel  having  assented  to  this  an  order  may  go  dismissing 
the  motion — costs  to  be  costs  in  the  appeal  to  the  respondent  in 
any  event. 

I  do  not  wish  to  make  of  such  merciful  dealing  a  precedent, 
but  there  have  been  so  many  offenders  putting  into  factums  what 
should  not  have  appeared  therein,  and  omitting  therefrom  much 
that  ought  to  have  been  found  therein,  and  others  disregarding 
the  order  in  which  the  rules  provide  for  the  material  appearing, 
and  yet  all  escaping  punishment,  that  I  look  on  this  as  if  a  first 
offence. 

I  have  to  call  attention  to  the  rule  empowering  the  Registrar 
to  reject  factums  not  conforming  to  the  rules." 

Penalty  for  non-compliance  with  Rule. 

Rule  30.  February  Session,  1908.  The  Chief  Justice 
calls  attention  of  counsel  to  the  faot  that  nn  attempt  has  been 
made  in  the  Quebec  appeals  to  comply  with  the  new  rule  as 
to  factums,  and  that  in  such  cases  hereafter  when  this  occurs, 
costs  should  be  disallowed. 

Printing  Statutes  and  Rules. 

Green  v.  Blackburn.     June  12th,  1908.     Minute  Book. 

The  presiding1  judge  points  out  that  the  appellant's 
factum  does  not  reproduce  in  extenso  the  articles  of  the 
statute  upon  which  his  case.,  depends  as  required  by  the  new 
rule  as  to  factums,  and  that  hereafter  it  will  be  required 
that!  this  be  strictly  complied  with. 

In  Smith  v.  Sugar  man,  May  10th,  1910,  the  Court  an- 
nounces that  hereafter  an  appropriate  punishment  to  be 
inflicted  upon  solicitors  for  not  printing-  in  their  factums 
statutes  and  rules  relied  on,  will  be  to  disallow  all  costs  of 
such  factums. 

In  Alberta  Ely.,  etc.,  Co.  v.  The  King,  March  2nd,  1911, 
the  same  direction  given,  and  also  in  Winnipeg  v.  Brock, 
Oct.  17th,  1911. 

Filing  Factum. 

Dawson  v.  McDonald,  13th  December,   1879,  Cass.  Dig.,  2nd  ed., 
683. 

Motion  to  dismiss  appeal  refused,  but  appellant  requiring 
further  indulgence  to  file  factum  ordered  to  pay  costs  of 
motion. 
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Otlur    (  Me  30. 

O'Brien  v.  The  Queen,  10th  June,  1878,  Cass.  Dig.,  2nd  ed.,  686. 

Motion  to  have  appeal  heard  at  the  then  present  session, 
notwithstanding  case  and  factnm  of  appellant  not  filed  30 
days  before  the  first  day  of  session,  and  factum  not  yet  filed 
of  behalf  of  the  Crown.  Counsel  for  Crown  consenting. 
Refused. 


on  Factums. 
Lawless  v.  Sullivan,  Gout.  Dig.  1118. 

By  consent  of  both  parties  an  appeal  may  be  submitted 
on  factums  and  reporter's  notes  of  a  former  argument 
before  the  Court. 

Charlevoix  Election  Case,  Valin  v.  Langlois,  7th  June,  1879,  Cass. 
Dig.,  2nd  ed.,  684. 

Court  refuses  to  allow  appeal  to  be  submitted  on  the  fac- 
tums, but  decides  it  must  be  orally  argued. 

McKenzie  v.  Kittridge,  18th  June,  1879.    Cass.  Dig.,  2nd  ed.,  684. 

Where  a  re-hearing  became  necessary  owing  to  a  change 
in  the  personnel  of  the  Court,  the  Judge  who  had  not  heard 
the  appeal  consenting,  and  counsel  for  all  parties  desiring  it, 
the  Court  assented  to  the  appeal  being  submitted  on  the 

factums. 

Muirhead  v.  Sheriff,  2nd  June,  1886,  Cass.  Dig.  2nd  ed.,  684. 

On  application  of  counsel  for  appellants,  counsel  for 
respondent  assenting,  the  Court  consented  to  have  appeal 
submitted  on  factums  without  oral  argument. 

Hall  Mines  v.  Moore,  Gout.  Dig.  123. 

Tin-  appeal  had  been  regularly  inscribed  on  the  roll  for 
hearing  at  the  May  sittings  of  the  Supreme  Court  of  Canada, 
and  on  the  18th  May,  1898,  the  case  being  called  in  the  order 
in  which  it  appeared  upon  the  roll,  no  person  appeared  on 
behalf  of  the  appellant.  Counsel  appeared  for  the  respon- 
dent and  asked  that  the  appeal  should  be  dismissed  for  want 
of  prosecution.  The  Court  referred  to  the  fact  that  the  case 
had  been  called  in  its  proper  place  on  the  roll  on  the  previous 
day  and  allowed  to  stand  over  because  counsel  were  not 
present  on  the  part  of  the  appellant,  and  the  appeal  was 
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Kule  30.  dismissed  with  costs.  On  20th  May,  1898,  application  by 
motion  was  made  on  behalf  of  the  appellant  to  have  the 
appeal  reinstated  and  restored  to  its  place  on  the  roll  for 
hearing  on  such  terms  as  the  Court  might  deem  appropriate, 
the  ground  stated  for  requesting  such  indulgence  being  that 
counsel  for  the  appellant  were  under  a  misapprehension  as 
to  the  time  when  the  hearing  was  to  take  place.  The  motion 
was  opposed  by  counsel  for  the  respondent,  who  objected 
that  proper  notice  of  the  motion  had  not  been  given  as 
required  by  the  rules  of  practice.  The  Court  refused  to 
hear  the  motion  or  to  make  an  order  staying  the  issue  of  the 
certificate  of  the  judgment  already  rendered  dismissing  the 
appeal,  but  under  the  circumstances,  the  motion  was  dis- 
missed without  costs. 

It  was  subsequently  remarked  by  the  Chief  Justice  with 
respect  to  this  case  that  had  an  application  been  made  on 
behalf  of  the  appellant  to  have  the  appeal  disposed  of  upon 
the  factums,  the  Court  would  not  have  dismissed  the  appeal. 

Parker  v.  Montreal  City  Passenger  Ely.  Co.,  Gout.  Dig.  1102. 

When  an  appeal  inscribed  for  hearing  ex  parte  was 
called,  counsel  for  respondents  asked  leave  to  be  heard  and 
to  be  allowed  to  deposit  factum.  Counsel  for  appellant  con- 
sented. The  application  was  granted. 

Western  Counties  Ely.  Co.  v.  Windsor  &  Annapolis  Ely.  Cov  6th 
Feb.,  1879,  Cass.  Dig.,  2nd  ed.,  683. 

A  point  is  raised  at  the  hearing  not  in  factum,  and 
counsel  for  respondent  therefore  objects  that  he  is  not  pre- 
pared to  argue  it.  The  Court  adjourns  hearing  for  a  week. 

Levis  Election  Case,  Belleau  v.  Dussault,  Gout.  Dig.  1119. 

When  the  appeal  was  called  for  hearing,  counsel  for  the 
appellant  appeared,  no  one  appearing  -on  behalf  of  the  re- 
spondent. It  appeared  that  the  appellant's  factum  had 
riot  been  filed  until  the  morning  of  the  day  on  which  the 
appeal  was  so  called,  instead  of  three  clear  days  before  the 
first  day  of  the  session,  as  required  by  Euie  54.  The  Court 
refused  to  hear  the  appellant  ex  parte  as  the  case  was  thus 
irregularly  inscribed. 

Lord  v.  Davidson,  Gout.  Dig.  1102. 

When  an  appeal  inscribed  for  hearing  ex  parte  was 
called,  counsel  for  respondent  asked  leave  to  be  heard, 
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although  his  factum  had  not  been  deposited  within  the  timeKule  30. 
provided  by  the  rules.  Counsel  for  appellant  consented. 
Held,  that  the  rules  respecting  factums  must  be  strictly  com- 
plied with  and  the  Registrar  should  not  receive  factums 
tendered  after  the  time  fixed  in  the  rule.  Counsel  for 
respondent  was  heard,  but  this  case  was  not  to  be  considered 
a  precedent. 

Whitfield  v.  Merchants  Bank  of  Canada,  Gout.  Dig.  1103. 

The  rules  respecting  factums  must  be  strictly  complied 
with,  and  the  Registrar  should  not  receive  factums  tendered 
after  the  delay  specified  in  the  rule.  Default  by  the  re- 
spondent to  file  a  factum  does  not  justify  a  similar  default 
on  the  part  of  the  appellant  or  relieve  him  from  the  conse- 
quences of  a  motion  to  dismiss  under  S.  C.  Rule  26  (now 
32). 

PACTUMS  IN  UNITED  STATES  SUPREME  COURT. 

Rule  21  of  the  United  States  Supreme  Court  Rules,  deals 
with  factums,  therein  called  briefs.  The  portion  of  this  Rule 
covering-  the  same  points  as  Rule  30,  reads  as  follows: 

"  1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file 
with  the  clerk  of  the  Court,  at  least  six  days  before  the  case  is 
called  for  argument,  twenty-five  copies  of  a  printed  brief,  one  of 
which  shall,  on  application,  be  furnished  to  each  of  the  counsel 
engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated — 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting 
succinctly  the  question  involved  and  the  manner  in  which  they 
are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,   shall  set  out  separately  and  par- 
ticularly each  error  asserted  and  intended  to  be  urged;    and   in 
cases  brought  up  by  appeal  the  specification  shall  state  as  par- 
ticularly as  may  be,  in  what  the  decree  is  alleged  to  be  errone- 
ous.      When  the  error  alleged  is  to  the  admission    or    to    the 
rejection  of  evidence,   the  specification  shall  quote  the  full  sub- 
stance of  the  evidence   admitted   or  rejected.     When   the  error 
alleged  is  to  the  charge  of  the  Court,  the  specification  shall  set 
out  the  part  referred  to  totidem  verbis,  whether  it  be  instructions 
given  or  instructions  refused.     When  the  error  alleged  is  to  a 
ruling  upon  the  report  of  a  master,  the  specification  shall  state 
the  exception  to  the  report  and  the  action  of  the  Court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of 
the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the 
pages  of  the  record   and  the  authorities  relied   upon  in  support 
of  each  point.     When  a  statute  of  a  State    is    cited,    so    much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length." 
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Rule  30.  The   following  are   decisions  of  the  United     States    Supreme 

Court  on  Rule  21:  — 

An  assignment  of  error  which  simply  avers  that  the  Court 
below  erred  in  giving  the  instructions  which  were  given  to  the 
jury  on  its  own  motion,:  in  the  general  charge,  in  lieu  of  the 
instructions  asked  for  by  the  parties,  without  specifying  in  what 
the  error  consisted,  or  in  what  part  of  the  charge  it  is  contained, 
is  an  insufficient  assignment  under  paragraph  2  of  Rule  21. 
(Lucas  v.  Brooks,  18  Wall.  436,  356.) 

If  counsel  for  appellant  or  plaintiff  in  error  disregard  Rule 
21,  and  do  not  file  a  brief  in  the  form  required  by  it,  the  appeal 
or  writ  of  error  will  be  dismissed.  (Portland  Cement  Co.  v. 
United  States,  15  Wall,  1,  3.) 

And  the  Supreme  Court  was  particular  in  requiring  a  state- 
ment of  the  points  and  facts  in  the  earlier  cases.  (Paw  v. 
Marsteller,  2  Cranch,  10;  Reily  v.  Lamar,  2  Cranch,  344,  350.) 

It  seems,  however,  that  the  Supreme  Court  will,  in  its  dis- 
cretion, reinstate  a  case  dismissed  for  want  of  a  brief  in  the 
form  required  by  the  Rule,  by  consent  of  both  parties  to  the 
suit.  (Schooner  Catherine  v.  United  States,  7  Cranch,  99.) 

It  is  the  duty  of  the  Supreme  Court  to  keep  its  records  clean 
and  free  from  scandal.  If  therefore  the  printed  arguments 
submitted  in  the  case  contain  allegations  and  statements  wholly 
aside  from  the  issues  or  questions  involved  in  the  controversy, 
which  bear  reproachfully  upon  the  moral  character  of  individuals, 
and  which  are  clearly  impertinent  and  scandalous  and  unfit 
to  be  submitted  to  the  Court,  the  brief  containing  such  scan- 
dalous allegations  and  statements  will  be  stricken  from  the  files. 
(Green  v.  Elbert,  137  U.S.  615,  624.)  Statements  in  a  printed 
argument  which  reflect  on  a  member  of  the  Supreme  Court  and 
are  thereby  disrespectful  to  the  Court  itself  will  be  stricken  out. 

By  the  uniform  course  of  decision,  no  exceptions  to  rulings 
at  a  trial  can  be  considered  by  the  Supreme  Court,  unless  they 
were  taken  at  the  trial,  and  were  also  embodied  in  a  formal  bill 
of  exceptions  presented  to  the  Judge  at  the  same  term,  or  within 
a  further  time  allowed  by  order  entered  at  that  term,  or  by 
standing  rule  of  Court,  or  by  consent  of  parties;  and,  save  under 
very  extraordinary  circumstances,  they  must  be  allowed  by  the 
Judge  and  filed  with  the  clerk  during  the  same  term.  (Michi- 
gan Ins.  Bank  v.  Eldred,  143  U.  S.  293,  298;  Waldron  v.  Wal- 
dron,  156  U.  S.  361,  378.) 

The  fact  that  objections  are  made  to  the  admission  or  rejec- 
tion of  evidence  and  overruled,  is  not  sufficient,  in  the  absence 
of  exceptions,  to  bring  them  before  the  Supreme  Court.  Errors 
cannot  be  assigned  to  the  admission  or  exclusion  of  evidence, 
over  the  objection  of  the  party,  unless  the  bill  of  exceptions 
shows  an  exception  was  preserved  to  the  action  of  the  Court  in 
overruling  the  objection.  (Newport  News  &  Miss.  Valley  Co.  v. 
Pace,  158  U.S.  36  37;  United  States  v.  Breitling,  20  How.  252, 
254.) 

The  Supreme  Court  has  repeatedly  held  that  where  a  party 
upon  a  trial  excepts  to  a  ruling  of  the  Court,  but  does  not  stand 
upon  such  exception,  and  acquiesces  in  the  ruling  and  electe 
to  proceed  with  the  trial,  he  thereby  waives  his  exception, 
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(Campbell  v.  Haverhill,  155  U.  S.  610,  612);  where,  for  example,  Kule  30. 
at  the  close  of  the  plaintiff's  evidence,  on  a  trial  before  a  jury, 
the  defendant  moves  the  Court  to  direct  a  verdict  for  him  on 
the  ground  that  the  plaintiff  has  not  shown  sufficient  facts  to 
warrant  a  recovery,  and  the  motion  is  denied,  and  the  defendant 
excepts  to  the  ruling  of  the  Court,  the  exception  fails,  if  the 
defendant  does  not  rest  his  case,  but  afterwards  introduces  evi- 
dence. (Robertson  v.  Perkins,  129  U.  S.  233;  Accident  Ins.  Co. 
v.  Crandall,  120  U.  S.  527,  530;  Grand  Trunk  Railway  Co.  v. 
Cummings,  106  U.  S.  700). 

And  when  the  statute  of  a  State  dispenses,  by  its  provisions, 
with  exceptions  and  bills  of  exceptions,  this  will  not  control  the 
proceedings  in  the  United  States  Courts,  either  in  civil  or  crim- 
inal cases,  inasmuch  as  the  power  to  review  any  judgment  or 
decree  of  a  Court  of  the  United  States  depends  upon  the  acts 
of  Congress  and  the  Rules  of  practice  which  the  Supreme  Court 
recognizes  as  essential  in  the  administration  of  justice.  (St. 
Clair  v.  United  States,  154  U.  S.  134,  153). 

If,  upon  the  conclusion  of  the  plaintiff's  testimony,  the 
defendant  moves  the  Court  to  direct  a  verdict  in  his  favour, 
or  for  a  non-suit,  as  the  case  may  be,  for  reasons  specified  in 
the  motion,  and  the  motion  is  denied  by  the  Court,  and  an  ex- 
ception is  taken  by  the  defendant  to  the  ruling,  and  the  defend- 
ant, instead  of  standing  on  the  exception,  proceeds  to  introduce 
testimony  in  his  own  behalf,  he  thereby  waives  the  exception. 
The  defendant  may,  however,  renew  his  motion  upon  the  con- 
clusion of  the  entire  testimony  in  the  case,  again  take  an  excep- 
tion to  the  ruling  of  the  Court,  and  thereby  preserve  his  right 
to  have  the  question  decided.  (Wilson  v.  Haley  Live  Stock  Co., 
153  U.  S.  39,  43;  Runkle  v.  Burnham,  153  U.  S.  216,  222;  Bogk 
v.  Gassert,  149  U.S.  17,  23.) 

The  rejection  of  evidence  immaterial  to  the  result  does  not 
constitute  reversible  error  (Runkle  v.  Burnham,  153  U.  S.  216, 
224);  nor  does  the  admission  of  immaterial  and  irrelevant  evi- 
dence constitute  a  sufficient  ground  for  reversing  a  judgment, 
when  it  does  not  affect  the  verdict  or  special  finding  of  the  Court 
injuriously  to  plaintiff  in  error.  (Mining  Co.  v.  Taylor,  100 
U.  S.  37,  42;  Home  Insurance  Co.  v.  Baltimore  Warehouse  Co., 
93  U.  S.  527,  547;  Railroad  Co.  v.  Pratt,  22  Wall.  123;  Cavazos 
v.  Trevino,  6  Wall.  773). 

The  rulings  of  the  Court  as  to  the  allegations  and  proofs 
upon  the  subject  of  exemplary  damages,  in  an  action  for  per- 
sonal injuries,  become  immaterial  by  the  subsequent  instruction 
of  the  Court  withdrawing  from  the  consideration  of  the  jury  the 
claim  for  such  damages,  and  by  the  return  of  a  verdict  for  actual 
damages  only.  (Texas  Pacific  Railway  v.  Volk,  151  U.  S.  73, 
77).  !  I 

If  testimony  has  been  improperly  admitted  over  the  objec- 
tion and  exception  of  a  party,  but  the  Court  subsequently 
instructs  the  jury  to  disregard  such  testimony  altogether,  error 
cannot  be  assigned  upon  the  rulings  of  the  Court  (New  York, 
&c.,  v.  Madison,  123  U.  S.  524);  it  has  long  been  settled  that 
abstract  questions  of  law  only,  which  may  or  may  not  have  been 
ruled  in  a  way  to  affect  a  party  injuriously  will  not  be  con- 
sidered by  the  Supreme  Court  upon  writ  of  error,  unless  it 
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Kule  30.  appears  from  the  bill  of  exceptions,  or  otherwise,  in  the  record, 
that  the  facts  were  such  as  to  make  them  material  to  the  issue 
that  was  tried.  (New  York,  &c.,  v.  Madison,  123  U.  S.  524, 
526). 

Under  the  practice  in  the  Supreme  Court,  and  according  to 
the  requirement  of  Rule  21,  a  party  who  complains  of  the  rejec- 
tion of  evidence  must  make  it  appear,  in  his  bill  of  exceptions, 
that  he  was  injured  by  the  rejection.  And,  by  the  rule,  where 
the  error  assigned  is  to  the  admission  or  rejection  of  evidence 
the  specification  shall  quote  the  full  substance  of  the  evidence 
offered,  or  copy  the  offer  as  stated  in  the  bill  of  exceptions,  for 
the  purpose  of  enabling  the  Supreme  Court  to  see  whether  the 
evidence  offered  is  material,  since  it  would  be  idle  to  reverse  a 
judgment  for  the  admission  or  rejection  of  evidence,  that  could 
have  had  no  effect  upon  the  verdict.  (Packet  Co.  v.  Clough, 
20  Wall.  528,  542,  543). 

At  common  law  an  objection  to  the  competency  of  a  witness 
on  the  ground  of  interest  was  required  to  be  made  before  his 
examination  in  chief;  or,  if  his  interest  was  then  not  known,  &s 
soon  as  it  was  discovered.  And  the  rule  was  the  same  in  crim- 
inal as  in  civil  cases.  If  no  objection  is  made  to  the  testimony 
at  tne  time  ic  is  offered,  the  objection  will  be  waived,  and  a 
motion  to  strike  the  testimony  from  the  record,  long  after  its 
admission,  will  be  too  late.  If  a  party  does  not  object  to  testi- 
mony when  offered,  he  cannot  afterwards  be  heard  to  say  there 
was  error  in  receiving  it.  (Benson  v.  United  States,  146  U.  S. 
325,  332.) 

Where  the  trial  Court  admits  irrelevant  evidence  under 
objections  and  to  which  proper  exceptions  are  preserved,  such 
exceptions  are  not  waived  by  failure  of  the  party  to  except  to 
the  charge  of  the  Court  to  the  jury  upon  such  evidence.  (Bo/d 
v.  United  States,  142  U.  S.  450). 

When  a  jury  is  waived  in  writing  and  the  case  trie  1  by  2. 
Court,  the  Court's  finding  of  facts,  whether  general  or  special, 
has  the  same  effect  as  the  verdict  of  a  jury;  and  although  a  bill 
of  exceptions  is  the  only  way  of  presenting  rulings  made  in  the 
progress  of  the  trial,  the  question  whether  the  facts  set  forth  in 
a  special  finding  of  the  Court,  which  is  equivalent  to  a  special 
verdict,  are  sufficient  in  law  to  support  the  judgment,  may  be 
reviewed  on  writ  of  error  without  any  bill  of  exceptions,  no 
exception  being  necessary,  in  case  of  special  findings  by  the 
Court,  to  raise  the  question  whether  the  facts  found  support  the 
judgment.  (Seeberger  v.  Schlesinger,  152  U.  S.  581,  586; 
Allen  v.  St.  Louis  Bank,  120  U.  S.  20,  30;  Insurance  Co.  v.  Boon, 
95  U.  S.  117,  125;  Tyng  v.  Grinnell,  92  U.  S.  467,  469;  St.  Louis 
v.  Ferry  Co.,  11  Wallace,  423,  428). 

A  statement  of  facts  by  the  Court  in  a  recapitulation  of  the 
evidence,  based  on  uncontradicted  testimony,  no  rule  of  law 
being  incorrectly  stated,  and  the  facts  being  submitted  to  the 
determination  of  the  jury  is  not  open  to  exception  and  does  not 
constitute  reversible  error.  (Wiborg  v.  United  States,  163  U.  S. 
632,  656;  Simmons  v.  United  States,  142  U.  S.  148,  155;  Hansen 
v.  Boyd,  161  U.  S.  397). 
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HOW  TO  BE  PRINTED.  Rule  3L 

Rule  31.  The  factum  or  points  for  argument  in  appeal  shall  be 
printed  in  the  same  form  and  manner  as  hereinbefore  provided 
for  with  regard  to  the  case  in  appeal,  and  shall  not  be  received 
by  the  Registrar  unless  the  requirements  hereinbefore  contained, 
as  regards  the  case,  are  all  complied  with. 

MOTION     BY     RESPONDENT     TO     DISMISS     APPEAL    ON 
GROUND   OF  DELAY  IN  FILING  FACTUM. 

Rule  32.  If  the  appellant  does  not  deposit  his  factum  or  points 
for  argument  in  appeal  within  the  time  limited  by  Rule  29,  the 
respondent  shall  be  at  liberty  to  move  to  dismiss  the  appeal  on 
the  ground  of  undue  delay  under  the  provisions  of  the  Act  in  that 
behalf. 


APPELLANT  MAY  INSCRIBE  EX  PARTE  IF  FACTUM  NOT 

FILED. 

Rule  33.  If  the  respondent  fails  to  deposit  his  factum  or  points 
for  argument  in  appeal  within  the  said  prescribed  period,  the 
appellant  may  set  down  or  inscribe  the  cause  for  hearing  ex 
parte. 


SETTING  ASIDE    INSCRIPTION   EX    PARTE. 

Rule  34.  Such  setting  down  or  inscription  ex  parte  may  be  set 
aside  or  discharged  upon  an  application  to  a  Judge  in  Chambers 
sufficiently  supported  by  affidavits. 

REGISTRAR    TO    SEAL   UP    FACTUMS    FIRST    DEPOSITED. 

Rule  35.  The  factum  or  points  for  argument  in  appeal  first 
deposited  with  the  Registrar  shall  be  kept  by  him  under  seal,  and 
shall  in  no  case  be  communicated  to  the  opposite  party  until  the 
latter  shall  himself  bring  in  and  deposit  his  own  factum  or  points. 
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Rule  36 

INTERCHANGE  OF  FACTUMS. 

Rule  36.  As  soon  as  both  parties  shall  have  deposited  their 
said  factmn  or  points  for  argument  in  appeal,  each  party  shall, 
at  the  request  of  the  other,  deliver  to  him  three  copies  of  his  said 
factum  or  points. 


REGISTRAR  TO  INSCRIBE  APPEALS  FOR  HEARING 

Rule  37.  Appeals  shall  be  set  down  or  inscribed  for  hearing  in 
a  book  to  be  kept  for  that  purpose  by  the  Registrar,  at  least 
fourteen  days  before  the  first  day  of  the  session  of  tne  Court 
fixed  for  the  hearing  of  the  appeal.  But  no  appeal  shall  be  so 
inscribed  which  shall  not  have  been  filed  twenty  clear  days  before 
said  first  day  of  said  session,  without  the  leave  of  the  Court  or  a 
Judge  in  Chambers. 

By  section  32  of  the  Supreme  Court  Act,  the  regular 
sessions  always  begin  on  a  Tuesday.  The  case,  therefore, 
should  be  filed  not  later  than  the  third  Tuesday  preceding 
the  opening  of  the  session  (20  clear  days).  The  factums, 
under  Rule  29,  should  be  deposited  not  later  than  the  third 
Saturday  preceding  the  opening  of  the  session,  and  the 
appeal  should  be  inscribed  on  the  third  Monday  preceding — 
that  is  the  Monday  following  the  last  day  for  depositing  the 
factums.  If  the  respondent  has  failed  to  deposit  his  factum 
the  appeal  must  be  inscribed  for  hearing  ex  parte.  This 
inscription  ex  parte  can  only  be  vacated  on  application 
supported  by  affidavit  accounting  for  the  delay.  A  mere 
consent  on  the  part  of  the  appellant  or  his  solicitor  would 
not  be  sufficient.  (Cass.  Prac.,  2nd  ed.,  145). 

The  respondent  cannot  inscribe  the  appeal  even  though 
the  appellant  make  default  in  inscribing!  His  remedy  is  by 
motion  to  dismiss  for  want  of  prosecution.  See  section  82 
of  the  Supreme  Court  Act,  and  notes  thereon  (Cass.  Prac., 
2nd  ed.,  146). 

There  are  special  rules  relating  to  the  inscription  of 
election  appeals,  exchequer  appeals,  criminal  appeals,  and 
appeals  in  matters  of  habeas  corpus,  and  Board  of  Railway 
Commissioners. 
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El  <c  (ion  Appiul*.  Rule  37- 

The  inscription  is  made  by  the  Registrar,  and  not  by 
the  solicitor  for  the  appellant  (Dominion  Controverted 
Elections  Act,  K.S.,  c.  7,  s.  66)  ;  but  it  is  the  duty  of  the 
solicitor  to  pay  the  Registrar  for  the  inscription,  the  fee  of 
$10,  before  the  inscription  is  made.  North  Ontario  Elec- 
tion, 3  Can.  S.C.R.  374. 

The  Registrar  will  inscribe  for  hearing  after  hearing  the 
application  provided  for  in  Rule  70.  Vide  Election  Act, 
infra,  p.  763. 


/•  Appeals. 

The  inscription  in  Exchequer  appeals  is  also  by  the 
Registrar,  and  not  by  the  solicitor.  (Exchequer  Court  Act, 
R.S.,  c.  140,  s.  82).  Vide  Exchequer  Court  Act,  infra,  p.  749. 

Criminal  and  Habeas  Corpus  Appeals. 

These  appeals  are  also  set  down  by  the  Registrar  after  he 
has  determined  when  the  appeal  can  be  most  conveniently 
heard  in  view  of  the  provisions  of  Rule  66. 

Board  of  Railway  Commissioners. 

Appeals  are  inscribed  by  the  Registrar  and  not  by  the 
solicitor  for  the  appellant.  Vide  The  Railway  Act  R.S.. 
c.  37,  s.  56,  ss.  4. 

Election  appeals  take  precedence  on  the  inscription  li^t. 
On  special  application  criminal  and  habeas  corpus  appeals 
have  been  given  an  early  hearing  during  the  session.  Ex- 
chequer appeals  have  been  placed  in  the  several  lists  accord- 
ing to  the  respective  provinces  in  which  the  cases  were  tried. 
Cass.  Prac.,  2nd  ed.,  147.  Vide  Railway  Act,  infra,  p.  790. 


/.     I'drh  Inscription. 

Kearney  v.  Kean;  Domville  v.  Cameron,  Cout.  Dig.  1118. 

On  an  appeal  being  heard  ex  partc,  the  Court  requires 
an  affidavit  proving  service  of  notice  of  inscription  for 
hearing. 

Appeal  Perfected  After  Day  of  Inscription. 

Bank  of  Toronto  v.  Les  Cure,  etc.,  de  La  Ste.  Vierge,  Cout.  Dig. 

1119. 

In  an  appeal  perfected  after  the  day  for  inscribing,  an 
application  was  made  by  counsel  for  appellant,  counsel  for 
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Rule  38.  respondent  consenting,  to  have  appeal  heard  at  the  session 
•of  the  Court  then  proceeding.  Held,  that  the  appeal  must 
come  on  in  the  regular  way  the  following  session,  there  being 
no  circumstances  shewn  to  induce  the  Court  to  interfere  to 
expedite  the  hearing. 

Grip  Printing  &  Pub.  Co.  v.  Butterfield,  Cout.  Dig.  1120. 

Counsel  for  appellant  moves  for  leave  to  inscribe 
appeal  for  hearing,  though  the  case  had  been  filed  after  the 
time  limited  for  inscribing,  all  parties  being  desirous  of 
having  appeal  heard  'and  consenting.  Motion  refused. 

Striking  an  Appeal  from  the  List. 

Parker  v.  Montreal  City  Passenger  Ely.  Co.,  Cout.  Dig.  1120. 

A  motion  to  strike  an  appeal  off  the  list  of  appeals  in- 
scribed for  hearing  must  be  on  notice. 

Vide  notes  to  section  90. 

COUNSEL  AT  HEARING. 

Rule  38.  Except  by  leave  on  special  grounds  no  more  than  two 
counsel  on  each  side  shall  be  heard  on  any  appeal,  and  but  one 
counsel  shall  be  heard  in  reply.  Three  hours  on  each  side  will  be 
allowed  for  the  argument,  and  no  more,  without  special  leave  of 
the  Court.  The  time  thus  allowed  may  be  apportioned  between 
the  counsel  on  the  same  side  at  their  discretion. 

Former  Rule  32  read  as  follows : 

"No  more  than  two  counsel  on  each  side  shall  be  heard 
on  any  appeal,  and  but  one  counsel  shall  be  heard  in  reply." 

The  Court  occasionally  relaxed  this  Rule  and  heard  more 
than  two  counsel,  where  special  reasons  existed. 

Coleman  v.  Miller,  Cout.  Dig.  1106. 

The  Court  heard  a  third  counsel  for  appellants,  notwith- 
standing the  Rule  32,  as  the  laws  of  two  provinces  were  in 
question,  and  there  was  a  cross-appeal.  It  was  stated  that 
the  practice  permitted  under  the  special  circumstances 
should  not  be  considered  a  precedent. 

Russell  v.  Lefrancois,  Cout.  Dig.  1106. 

When  one  counsel  from  Quebec  and  one  from  Ontario 
had  been  heard  for  respondent,  a  third  counsel  (from 
Quebec)  was  heard  on  French  authorities  applicable. 
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Jones  v.  Fraser.  Gout.  Dig.  1107.  Rule  38. 

On  special  application,  third  counsel  was  heard,  intricate 
questions  of  law  having  to  be  argued,  there  being  a  cross- 
appoal  and  counsel  stating  that  the  Court  of  Queen's  Bench 
for  Lower  Canada  had  also  relaxed  its  rule  which  forbids  the 
hearing  of  more  than  two  counsel  on  each  side.  The  Court 
•stated  that  the  fact  of  there  being  a  cross-appeal  was  not 
itself  sufficient  ground  to  cause  the  Court  to  depart  from  its 
rule. 

In  the  Privy  Council  the  practice  is  to  hear  two  counsel 
on  each  side  and  no  more,  and  to  allow  the  appellant's 
counsel  to  begin  and  also  to  reply.  If  there  are  several 
parties  in  one  appeal  who  are  in  different  interests,  the 
practice  is  to  hear  them  by  separate  counsel,  but  if  they  are 
in  the  same  interest  the  court  requires  them  to  arrange  so 
as  to  be  heard  by  the  same  counsel.  Maepherson,  P.C.  Prac., 
p.  125. 

Power  of  counsel  to  bind  client. 

Counsel  has  complete  authority  over  the  suit,  the  mode 
of  conducting  it  and  all  that  is  incident  to  it,  assenting  to  a 
verdict;  agreeing  not  to  appeal;  consenting  to  refer,  or  to  a 
compromise,  unless  he  has  received  positive  instructions  to 
the  contrary.  (Vide  Annual  Practice,  1912,  Vol.  II.,  p. 
464.)  The  s:ame  authority  is  vested  in  a  solicitor. 


not  appearing. 

It  is  unsatisfactory  to  the  court  when  the  respondent  does 
not  appear  and  take  part  in  the  argument,  but  nevertheless 
when  it  isi  satisfied  that  all  parties  have  had  notice  of  the 
proceedings  and  an  opportunity  of  attending,  then  the  court 
does  not  hesitate  to  entertain  the  case  and  to  pronounce 
judgment.  Stretch  an  v.  Dougall,  1  Moo.  P.C.  365. 

Three  Hours  for  Argument. 

Rule  22  of  the  United  States  Supreme  Court  reads  as 
follows  : 

"  1.  The  plaintiff  or  appellant  in  this  Court  shall  be  entitled 
to  open  and  conclude  the  argument  of  the  case.  But  when  there 
are  cross-appeals  they  shall  be  argued  together  as  one  case,  and 
the  plaintiff  in  the  Court  below  shall  be  entitled  to  open  and 
conclude  the  argument. 

"  2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 
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Rule  38.  "3.   Two   hours  on   each   side   will   be  allowed  for  the  argu- 

ment, and  no  more,  without  special  leave  of  the  Court,  granted 
before  the  argument  begins.  The  time  thus  allowed  may  be 
apportioned  between  the  counsel  on  the  same  side,  at  their  dis- 
cretion: Provided,  always,  that  a  fair  opening  of  the  case  shall 
be  made  by  the  party  having  the  opening  and  closing  argu- 
ments." 

As  to  this  it  has  been  said  (May's  United  States  Supreme 
Court  Practice,  p.  342)  : 

"  Notwithstanding  paragraphs  2  and  3  of  Rule  22,  the 
Supreme  Court  'has,  by  special  leave,  in  cases  involving  questions 
of  great  importance,  permitted  more  than  two  counsel  to  be 
heard  on  a  side,  or  for  each  party,  in  the  oral  argument  of  a 
case;  and  it  has  also,  upon  application,  in  proper  cases,  enlarged 
the  time  allowed  by  the  rule  for  oral  argument,  to  more  than 
two  hours  on  each  side  of  the  case.  (McCullough  v.  State  of 
Maryland,  4  Wheaton,  316,  322;  Pollock  v.  Farmers'  Loan  and 
Trust  Co.,  158  U.  S.  601,  607;  s.  c.  157  U.  S.  429;  United  States 
v.  Texas,  162  U.  S.  1,  3)." 

The  practice  in  the  Supreme  Court  is  to  delay  making  an 
application  for  additional  time  until  counsel  has  exhausted 
what  is  given  him  by  the  rules. 

Counsel — Right  to  Begin. 

The  "Thrasher"  Case,  Gout.  Dig.  1118. 

Inasmuch  as  the  statutes  should  prima  facie  be  con- 
sidered within  the  jurisdiction  of  the  Legislature  passing 
them,  any  one  attacking  a  statute  should  begin.  Therefore 
counsel  for  Dominion  Government  was  first  heard. 

In  re  "Liquor  License  Act,  1883,"  Coat.  Dig.  1106. 

Where  a  question  of  legislative  jurisdiction  is  raised,  the 
party  attacking  the  validity  of  an  Act  should  begin.  In  the 
case  in  question,  counsel  for  the  provinces  were  first  heard. 
Only  one  counsel  was  heard  in  reply  for  all  the  provinces. 

In  ra  "Canada  Temperance  Act,  1878,"  (County  of  Perth),  Gout. 
Dig.  1106,  28th  Oct.,  1884. 

Question  whether  the  Canada  Temperance  Act,  1878, 
section  6,  had  been  complied  with,  and  whether  proclamation 
should  issue  under  section  7.  (See  "Canada  Temperance 
•Act,  1878,"  3.) 

The  Court  directs  the  parties  seeking  to  sustain  the 
affirmative,  and  wishing  to  shew  that  the  proclamation 
should  issue,  to  begin. 
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In  re  Representation  in  the  House  of  Commons,  33  Can.   S.C.R.  Kule  33. 
475. 

A  reference  was  made  by  the  Governor-General  in  Council 
to  the  Supreme  Court  as  follows: 

"In  determining  the  number  of  representatives  in  the 
House  of  Commons  to  which  Nova  Scotia  and  New  Bruns- 
wick are  respectively  entitled  after  each  decennial  census, 
should  the  words  '  aggregate  population  of  Canada/  in  sub- 
section 4  of  section  51  of  the  British  North  America  Act, 
1867,  be  construed  as  meaning  the  population  of  the  four 
original  provinces  of  Canada  or  as  meaning  the  whole  popu- 
lation of  Canada  including  that  of  provinces  which  have 
been  admitted  to  the  Confederation  subsequent  to  the  pass- 
age of  the  British  North  America  Act?" 

The  provinces  of  New  Brunswick  and  Nova  Scotia  at- 
tacked the  construction  placed  upon  sub-section  4  of  section 
51  of  the  B.N.A.  Act,  and  the  Attorney-Generals  of  the  other 
provinces  of  Canada  were  notified  of  the  hearing  and  counsel 
for  the  Province  of  Ontario  and  the  Province  of  Quebec  were 
heard  on  'the  argument.  Counsel  for  the  provinces  were 
first  heard.  Vide  also  notes  Rule  80. 

Foreign   Counsel. 

Halifax  City  Ely.  Co.  v.  The  Queen,  Cout.  Dig.  1118. 

Counsel  residing  in  the  State  of  New  York  wishing  to  be 
heard  on  behalf  of  appellants  in  an  appeal  pending  before 
the  Supreme  Court  of  Canada  was  refused. 

But  in  The  Ship  "Calvin  Austin"  v.  Lovitt,  35  Can. 
S.C.R.  616,  a  member  of  the  Massachusetts  Bar  was  heard 
on  behalf  of  the  appellants. 

Illness  of  Counsel. 

Consumer's  Cordage  Co.  v.  Connolly,  llth  Oct.,  1900.    Cout.  Dig. 

1120. 

On  the  calling  of  the  case  in  the  order  as  inscribed  on 
the  roll  for  hearing,  it  was  shewn  that  leading  counsel  for  the 
appellant  had  been  taken  suddenly  ill  and  was  unable  to  be 
present  in  court.  The  hearing  was  consequently  postponed 
till  a  subsequent  day  during  the  session,  in  accordance  with 
the  usual  practice  of  the  Court  in  such  cases. 

Adamson  v.  Adamson;  Quebec  Ins.  Co.  v.  Eaton,  Cout.  Dig.  1107. 
Motion  to  postpone  hearing  till  the  following  session  on 
the    ground    of    unexpected    illness    of    counsel    retained. 
Granted. 

38 
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Rule  38.        Counsel  Leading. 

No  rule  has  been  laid  down  as  to  whether  senior  or  junior 
counsel  shall  first  address  the  Court.  In  cases  from  the 
Province  of  Quebec  it  was  the  practice  for  the  junior  counsel 
first  to  address  the  Court,  but  in  Duw.pliy  v.  Martincau, 
June  10th,  1908,  before  calling  upon  counsel,  the  presiding 
judge  stated  that  at  the  last  session  of  the  court  the  Chief 
Justice  had  pointed  out  how  it  was  desirable  in  Quebec 
cases  that  the  practice  which  obtains  in  appeals  from  the 
other  provinces  of  Canada  should  be  followed  and  that  the 
senior  in  all  cases  should  precede  the  junior  in  addressing 
the  court.  Mr.  Lafluer  expresses  his  approval  of  the  rule 
suggested  and  states  that  as  soon  as  the  view  of  the  Supreme 
Court  becomes  known  to  the  Bar  of  Quebec  it  would  be  com- 
plied with,  but  in  the  present  apjpeal  counsel  had  prepared 
their  respective  arguments  in  view  of  the  opening  and  state- 
ment of  their  case  being  presented  by  the  junior  counsel. 

Barthe  v.  Huard,  Nov.  3rd,  1909. 

The  Court  following  the  previous  decision  affirm  the  above 
ruling  as  to  order  in  which  counsel  shall  address  the  Court, 

Jones  v.  Burgess,  Mar.  13th,  1911. 

A  different  rule  prevailing  in  New  Brunswick,  and 
counsel  stating  he  had  been  taken  by  surprise,  the  rule  is 
waived  in  this  instance. 

Motions. 

As  a  rule  only  one  counsel  on  each  side  is  heard  on  the 
argument  of  a  motion. 

Other  Cases. 

Provident  Savings  &  Assurance  Society  v.  Mowat,  llth  Oct.,  1901. 

Gout.  Dig.  1107. 

An  application  was  made  on  behalf  of  respondent  to  have 
an  appeal  postponed  to  a  lower  position  on  the  list  of  cases 
inscribed  for  hearing,  a  consent  in  writing  signed  by  the 
solicitors  for  both  parties  was  filed  and  it  was  shewn  that 
respondent's  counsel  was  seriously  ill  and  unable  to  attend 
at  the  time  when  the  hearing  on  the  appeal  would  be  likely 
to  come  on  in  its  position  upon  the  roll.  It  was  accordingly 
directed  by  the  Chief  Justice  that  the  case  should  be  placed 
in  a  lower  position  upon  the  roll  than  that  in  which  it  had 
been  inscribed. 
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Halifax  City  Ely.  Co.  v.  The  Queen,  Gout.  Dig.  1106.  Rule  39. 

The  appellants  do  not  appear  by  counsel  at  the  hearing, 
but  Mr.  O'B.  appears  and  states  that  he  is  the  president  and 
proprietor  of  the  railway  company,  appellants,  and  wishes 
to  l>e  heard  on  their  behalf.  Refused.  Appeal  ordered  to 
stand  over  till  next  session. 


POSTPONEMENT  OF  HEARING. 

Rule  39.  The  Court  may  in  its  discretion  postpone  the  hearing 
until  any  future  day  during  the  same  session,  or  at  any  following 
session. 

The  power  of  altering  the  order  of  hearing  appeals  is 
reserved  to  the  Court  by  section  90  of  the  Supreme  Court 
Act.  This  applies  only  to  changing  the  order  -of  the  list  for 
the  session  at  the  time  being  held.  The  above  rules  goes 
further  and  provides  for  the  postponement  of  an  appeal  to 
any  following  session.  If  both  parties  consent  to  the  post- 
ponement of  the  hearing  of  an  appeal  on  the  list,  counsel 
can  either  notify  the  Court  when  the  appeal  is  called  or 
inform  the  Registrar  in  writing  of  their  wish  to  withdraw 
the  appeal,  and  the  Registrar!  will  inform  the  Court  when 
the  appeal  is  called.  As  a  rule  when  an  appeal  is  merely 
withdrawn  it  should  be  re-inscribed  for  hearing  by  the  appel- 
lant on  the  usual  praecipe  filed  with  the  Registrar.  "When 
the  Court  directs  an  appeal  to  stand  for  hearing  at  a  subse- 
quent session,  no  re-inscription  is  required,  as  the  Registrar 
will  place  the  appeal  on  the  list,  in  accordance  with  the 
direction  of  the  Court.  Cass.  Prac.,  2nd  ed.,  148. 

If  the  case  does  not  contain  the  formal  judgment  of  the 
Court  below,  or  the  reasons  of  the  Judges  of  the  Court 
below,  or  the  certificate  or  affidavit  required  by  Rule  6,  that 
such  reasons  could  not  be  procured,  or  a  proper  index,  or  is 
in  any  other .  respect  imperfect,  the  Court  may  direct  the 
postponement  of  the  hearing.  Kearney  v.  Kean,  Cout.  Dig. 
1101  :  Lnnn  v.  Howe,  14  Can.  S.C.R.  722;  or  place  it  at  the 
foot  of  the  list  to  permit  missing  matter  to  be  added. 
Wallace  v.  Routher,  Cout.  Dig.  1102. 

If  it  appears  that  the  respondent  has  taken  an  appeal  to 
the  Privy  Counsel  from  the  same  judgment,  the  Court,  will 
postpone  the  hearing  until  such  appeal  is  decided.  McGreevy 
v.  MrDnuqall.  Cout.  Dig.  74:  Ertfli/  v  Eddy,  Cout.  Die.  130; 
Bank  of  Montreal  v.  Demurs,  Cout.  Dig.  131;  Ottawa  Electric 
v.  City  of  Ottawa,  5th  Nov.,  1906. 
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Rule  40.  DEFAULT   BY   PARTIES   IN  ATTENDING   HEARING. 

Rule  40.  Appeals  shall  be  heard  in  the  order  in  which  they 
have  been  set  down,  and  if  either  party  neglect  to  appear  at  the 
proper  day  to  support  or  resist  the  appeal,  the  Court  may  hear 
the  other  party,  and  may  give  judgment  without  the  intervention 
of  the  party  so  neglecting  to  appear,  or  may  postpone  the  hearing 
upon  such  terms  as  to  payment  of  costs  or  otherwise  as  the  Court 
shall  direct. 

If  neither  party  be  represented  when  the  appeal  is  called 
for  hearing,  it  will  be  struck  out  of  the  list.  If  the  appellant 
be  not  represented  and  counsel  for  respondent  asks  for  the 
dismissal  of  the  appeal,  it  will  be  dismissed  with  costs. 
Burnham  v.  Watson;  Scott  v.  Queen;  Western  Ass.  Co.  v. 
Scanlan,  Cout.  Dig.  1111.  If  respondent's  counsel  instead 
of  asking  for  dismissal  of  the  appeal,  asks  for  the  postpone- 
ment of  the  hearing  to  the  following  session,  the  request  will 
usually  be  granted. 

In  Titus  v.  Colville,  18  Can.  S.C.R.  709,  the  Court  rein- 
stated an  appeal  dismissed  for  non-appearance  of  counsel  for 
appellant,  but  refused  to  do  so  in  Foran  v.  Handley,  24  Can. 
S.C.R.  706. 

0 

Hall  Mines  v.  Moore,  Cout.  Dig.  123. 

The  appeal  had  been  regularly  inscribed  on  the  roll 
for  hearing  at  the  May  sittings  of  the  Supreme  Court  of 
Canada,  and  on  the  18th  May,  1898,  the  case  being  called  in 
the  order  in  which  it  appeared  upon  the  roll,  no  person 
appeared  on  behalf  of  the  appellant.  Counsel  appeared 
for  the  respondent  and  asked  that  the  appeal  should 
be  dismissed  for  want  of  prosecution.  The  Court  referred 
to  the  fact  that  the  case  had  been  called  in  its  proper  place 
on  the  roll  on  the  previous  day  and  allowed  to  stand  over 
because  counsel  were  not  present  on  the  part  of  the  appel- 
lant, and  the  appeal  was  dismissed  with  costs.  On  20th 
May,  1898,  application  by  motion  was  made  on  behalf  of  the 
appellant  to  have  the  appeal  reinstated  and  restored  to  its 
place  on  the  roll  for  -hearing  on  such  terms  as  the  Court 
might  deem  appropriate,  the  ground  stated  for  requesting 
such  indulgence  being  that  counsel  for  the  appellant  were 
unden  a  misapprehension  as  to  the  time  when  the  hearing 
was  to  take  place.  The  motion  was  opposed  by  counsel  for 
the  respondent,  who  objected  that  proper  notice  of  the 
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motion  had  not  been  given  as  required  by  the  rules  of  prac-  Rute  41. 
tice.     The  Court  refused  to  hear  the  motion  or  to  make  an 
order  staying  the   issue  of  the   certificate  of  the   judgment 
jil ready  rendered  dismissing  the  appeal,  but,  under  the  cir- 
rumstanci's,  the  motion  was  dismissed  without  costs. 

It  was  subsequently  remarked  by  the  Chief  Justice  with 
respect  to  this  case  that  had  an  application  been  made  on 
behalf  of  the  appellant  to  have  the  appeal  disposed  of  upon 
the  factums,  the  Court  would  not  have  dismissed  the  appeal. 


JUDGMENTS— HOW  TO  BE  SIGNED. 

Rule  41.   All  orders  and  judgments  of  the  Court  shall  be  settled 
and  signed  by  the  Registrar. 

Former  Rule  35  provided  that  the  order  of  the  Court 
should  bear  the  date  of  the  day  of  the  judgment.  This  pro- 
vision is  now  contained  in  Rule  48. 

A  form  of  Judgment  allowing  appeal  will  be  found  in 
Ilie  Appendix  at  page  622. 

A  form  of  Judgment  dismissing  appeal  will  be  found  in 
the  Appendix  at  page  623. 


ENTRY  OF  JUDGMENT. 

Rule  42.  The  solicitor  for  the  successful  party  shall  obtain  an 
appointment  from  the  Registrar  for  settling  the  judgment,  and 
shall  serve  a  copy  of  the  draft  minutes  and  a  copy  of  the  appoint- 
ment upon  the  solicitor  for  the  opposite  party  two  clear  days  at 
least  before  the  time  fixed  for  settling  the  judgment.  The  Regis- 
trar shall  satisfy  himself  in  such  manner  as  he  may  think  fit  that 
service  of  the  minutes  of  judgment  and  of  the  notice  of  appoint- 
ment has  been  duly  effected. 

This  and  the  following  seven  Rules  have  been  adopted 
from  the  corresponding  English  Rules. 

Vide  English  Rubs  of  the  Supreme  Court,  Orders  51  & 
62. 

Rule  43.  If  any  party  fails  to  attend  the  Registrar's  appoint- 
ment for  settling  the  draft  of  any  judgment,  the  Registrar  may 
proceed  to  settle  the  draft  in  his  absence. 
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Eule  44.  Ruie  44.    Where  the  successful  party  neglects  or  refuses  to 

obtain  an  appointment  to  settle  the  minutes  of  judgment,  the 
Registrar  may  give  the  conduct  of  the  proceedings  to  the  opposite 
party. 

Rule  45.  The  Registrar  may  adjourn  any  appointment  for  set- 
tling the  draft  of  any  judgment  or  order  to  such  time  as  he  may 
think  fit,  and  the  parties  who  attended  the  appointment  shall  be 
bound  to  attend  such  adjournment  without  further  notice. 

Rule  46.  Notwithstanding  the  preceding  Rules,  the  Registrar 
shall  in  any  case  in  which  the  Court  or  a  Judge  may  think  it 
expedient,  settle  any  judgment  or  order  without  making  any 
appointment,  and  without  notice  to  any  party. 

Rule  47.  Any  party  dissatisfied  with  the  minutes  of  judgment 
as  settled  by  the  Registrar  may  move  the  Court  to  vary  the  min- 
utes as  settled,  upon  serving  the  solicitor  for  the  opposite  party 
with  two  clear  days'  notice  of  his  motion,  and  the  said  motion 
shall  be  brought  on  for  hearing  at  the  nearest  convenient  session 
of  the  Court,  but  the  said  motion  shall  not  stay  the  entry  of  the 
judgment,  if  the  Registrar  is  of  the  opinion  that  the  motion  is 
frivolous  or  would  unreasonably  prejudice  the  successful '  party, 
unless  a  Judge  of  the  Supreme  Court  shall  otherwise  order.  Such 
a  motion  shall  be  based  only  on  the  ground  that  the  minutes  as 
settled  do  not  in  some  one  or  more  respects  specified  in  the  notice 
of  motion  accord  with  the  judgment  pronounced  by  the  Court. 

Settling  Minutes  of  Judgment. 

The  former  rules  made  no  special  provision  as  to  the 
practice  to  be  observed  in  settling  minutes  of  judgment, 
and  as  in  the  Province  of  Quebec  the  miutes  are  settled  by 
the  Court  without  the  intervention  of  the  solicitors,  prac- 
titioners from  that  province  were  often  of  the  impression 
that  the  minutes  will  be  settled,  signed  and  entered  by  the 
Registrar  as  a  matter  of  course  after  the  judgment  has  been 
pronounced. 

This  was  not  the  case  even  under  the  old  rules.  The 
practice  although  not  covered  by  any  rule,  was  well  settled 
substantially  in  the  way  now  covered  by  Rules  42  to  47. 
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In  some  instances,  under  the  old  rules,  the  Court  has,  upon  Rule  4~- 
a   motion  to    vary  the    minutes  as    settled  by    the  Registrar, 
amended  or  varied  its  judgment  as  originally  pronounced. 

Now  sueh  applications  will  be  made  under  Rule  61,  as  it 
is  irregular  to  move  to  vary  the  minutes  where  the  Registrar 
lias  settled  them  in  strict  accordance  with  the  judgment  of 
the  Court.  Vide  the  provisions  of  the  last  part  of  this  Rule. 

This  rule  embodies  the  practice  which  obtains  in  Eng- 
land which  lias  been  expressed  as  follows : 

"If  after  the  Registrar  has  settled  the  minutes  there  is 
any  difficulty  or  dispute,  an  application  should  be  made  to 
the  court  which  made  the  order  and  before  the  order  is 
•d  and  entered,  by  motion,  to  vary  the  minutes,  stating 
the  matters  objected  to.  (General  Share,  etc.,  Co.  v.  Wetley, 
20  C.D.  130:  British  Dynamite  Co.  v.  Krebs,  25  W.R.  846.) 
On  such  motion  the  only  question  to  be  argued  is  what  was 
the  actual  order  made,  unless  both  parties  consent  to  some- 
thing being  added,  or  it  cannot  be  ascertained  what  order 
was  made  and  then  the  case  may  be  put  in  the  paper  to  be 
argued  again.  W.N.  (76)  296,  per  Bowen  Lord  Justice, 
S.  ira/r.s\  etc.,  Co.  v.  Davies,  31  Sol.  Jour.  110.  When  it  is 
desired  to  add  something  to  the  judgment  as  pronounced  by 
the  court,  an  application  should  be  made  to  the  court  under 
rule  61. 

Consent  Judgment. 

In  drawing  up  a  judgment  the  registrar  may  by  consent 
permit  such  alterations  to  be  made  in  it  as  he  believes  the 
court  would  sanction,  and  these  are  binding  on  the  parties. 
(Davenport  v.  Stafford,  8  Beav.  503.  Blake  v.  Harvey,  29 
C.D.  827.) 

The  Supreme  Court  has  frequently  given  judgment  with- 
out argument  in  terms  of  consent  minutes.  Such  a  judg- 
ment acts  as  an  estoppel.  Re  S.  American,  etc.,  Co.  (1895), 

1  Ch.  37;  Stewart  v.  Kennedy,  15  App.  Cas.  108;  Wilding  v. 
Sanderson   (1897)   2  Ch.  534;  Law  v.  L.   (1905)   1  Ch.  140. 
But  it  may  be  set  aside  on  any  ground  that  would  invali- 
date an   agreement    (Hudders field  B.   Co.   v.   Lister     (1895) 

2  Ch.  273;  and  if  consent  is  given  by  mistake,  it    may  be 
withdrawn  at  any  time  before  the  judgment  is  passed  and 
entered:  Holt  v.  Jesse,  3  C.D.  177;  Lewis's  v.  L.,  45  C.D.  281  ; 
Uirkman  v.  Bcrcnx   (1895)   2  Ch.  638;  Stewart  v.  Kennedy, 
15  App.  Cas.  75,  106;  but  when  a  final  judgment  has  been 
passed   and  entered  the   Court  cannot  set   it  aside  unless  a 
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Rule  47.  fresh  action  is  brought  for  that  purpose,  although  it  has 
been  so  entered  by  mistake.  Ainsworth  v.  Wilding  (1896), 
1  Ch.  673;  Huddersfield  B.  Co.  v.  Lister,  supra. 

As  to  when  the  mistake  is  on  one  side  only,  vide  Mullins 
v.  Howell,  11  C.D.  763,  and  cases  cited  (1912)  Annual 
Practice,  p.  463  (Vol.  IT.). 

Even  after  the  final  judgment  has  been  signed  and 
entered  and  transmitted  to  the  Court  below,  the  Supreme 
Court  has  power  to  amend  such  judgment,  and  will  do  so  if 
it  is  clear,  that  by  oversight  or  mistake  an  error  has 
occurred.  Vide  notes  to  section  2  of  Supreme  Court  Act, 
supra,  p.  1. 

Bickford  v.  Grand  Junction  Ely.  Co.,  Cout.  Dig.  1122. 

A  motion  to  vary  minutes  was  referred  to  Strong,  J.,  in 
Chambers,  to  be  subsequently  heard  pro  forma  before  the 
Court. 

Consumers'  Cordage  Co.  v.  Connolly,  Cout.  Dig.  1165. 

A  motion  was  made  before  the  Court  to  vary  the  minutes 
as  settled  by  the  Registrar  l\y  reciting  special  features  as  to 
the  proceedings  (see  31  Can*  S.C.R.  246-247),  for  the  pur- 
poses of  a  proposed  appeal  to  the  Privy  Council.  The  Chief 
Justice  took  no  part,  but  the  remainder  of  the  Court 
(Taschereau,  Gwynne,  Sedgwick  and  Girouard,  JJ.),  were 
of  the  opinion  that  the  applicant  should  take  nothing  by  his 
motion  and  refused  to  interfere  with  the  minutes  as  settled, 
stating,  however,  that  the  Registrar  should  grant  a  certifi- 
(cate  to  the  applicant  shewing  the  nature  of  the  proceedings 
had  for  the  purpose  of  being  used  upon  the  appeal  to  the 
Privy  Council. 

Note. — The  Privy  Council  granted  a  new  trial  on  terms, 
otherwise  the  Supreme  Court  order  to  be  set  aside  and  the 
judgment  of  the  Court  of  Review  to  stand. 

Maclaren  v.  Attorney  General  of  Quebec. 

In  this  case  an  appeal  to  the  Supreme  Court  was  dis- 
missed, the  Court  being  equally  divided  in  opinion,  but  a 
majority  of  the  judges  in  their  reasons  had  expressed  the 
opinion  that  the  Gatineau  River  was  neither  navigable  nor 
floatable.  The  Registrar  in  settling  the  minutes  of  judg- 
ment, provided  simply  that  the  appeal  was  dismissed,  the 
Court  being  equally  divided.  The  appellants  thereupon 
moved  the  Court  to  vary  the  minutes  of  judgment  asking 
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that  in  lieu  of  the  provisions  made  by  the  Registrar  the  Rule  48. 
.following  be  substituted:  "  Doth  declare  and  adjudge  that 
'the  Gatlneau  River  is  neither  navigable  nor  floatable,  and 
to  that  extent  this  Court  modifies  the  said  judgment  of 
the  Court  of  King's  Bench  and  restores  that  of  the  said 
Superior  Court  of  the  Province  of  Quebec  sitting  in  the 
District  of  Ottawa,  but  this  Court  being  equally  divided  on 
the  other  questions  involved  in  this  appeal,  the  said  appeal 
in  other  respects  stands  dismissed  without  costs." 

The  application  to  vary  the  minutes  was  dismissed  with 
costs. 

Rule  48.  Every  judgment  shall  be  dated  as  of  the  day  on 
which  such  judgment  is  pronounced,  unless  the  Court  shall  other- 
wise order,  and  the  judgment  shall  take  effect  from  that  date; 
provided  that  by  special  leave  of  the  Court  or  a  Judge  a  judgment 
may  be  ante-dated  or  postdated. 

Rule  49.  Every  judgment  or  order  made  in  any  cause  or  mat- 
ter requiring  any  person  to  do  ail  act  thereby  ordered  shall  state 
the  time,  or  the  time  after  service  of  the  judgment  or  order, 
within  which  the  act  is  to  be  done,  and  upon  the  copy  of  the  judg- 
ment or  order  which  shall  be  served  upon  the  person  required  to 
obey  the  same,  there  shall  be  indorsed  a  memorandum  in  the  words 
or  to  the  effect  following,  viz.:  "If  you,  the  within-named  A.  B., 
neglect  to  obey  this  judgment  (or  order)  by  the  time  therein  lim- 
ited, you  will  be  liable  to  process  of  execution  for  the  purpose  of 
compelling  you  to  obey  the  same." 

"To  Do  an  Act." 

A  judgment  in  the  K.  B.  D.  for  recovery  of  a  sum  of 
money  is  not  within  this  Rule,  nor  can  a  subsequent  order 
be  made  limiting  the  time  for  payment  so  as  to  ground 
execution  by  sequestration  '(Hulbert  v.  Cathcart  (1894), 

1  Q.B.  244).     An  order  to  pay  costs  is  not  an  order  "  re- 
quiring any  person  to  do  an  act,"  and  need  not  be  indorsed 
or  personally  served  under  this   rule    (Re  Deakin     (1900), 

2  Q.B.  478). 


Memorandum 


" 


This  memorandum  must  be  indorsed  on  all  orders  which 
are  required  to  be  served,  whether  personally  or  not  (Hamp- 
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Rule  49.  den  v.  Wallis,  26  C.D.  746)  ;  but  not  on  merely  prohibitive 
orders  (Selous  v.  Croydon  Local  Board,  53  L.T.  209;  Hud- 
son v.  Walker,  64  L.J.  Ch.  204). 

An  order  containing  a  positive  undertaking  to  forthwith 
do  a  certain  act  should  be  indorsed  and  served  in  accord- 
ance with  this  rule  (Half or d  v.  Hardy,  81  L.T.  721 ;  but  see 
D.  v.  A.  &  Co.  (1900),  1  Ch.  484). 

An  indorsement  in  the  form  formerly  used  in  the  Court 
of  Chancery  was  held  sufficient,  as  it  is  "to  the  effect"  of 
the  indorsement,  supra  (Treherne  v.  Dale,  27  C.D.  66). 

Order  for  attachment  set  aside  because  memorandum 
not  ind-orsed  (Shurrock  v.  Lillie,  52  J.P.  263). 

Attachment  refused  because  the  affidavit  served  with  the 
notice  of  motion  omitted  to  state  that  the  copy  order  served 
was  duly  endorsed  with  the  memorandum  prescribed  by  this 
rule  (Stockton  Football  Co.  v.  Gaston  (1895),  1  Q.B.  335). 

Attachment  refused  in  a  divorce  action  for  non-compli- 
ance with  an  order  for  payment  of  taxed  costs,  &c.,  because 
the  order  was  no  indorsed  as  required  by  this  rule  (Pace  v. 
P.,  67  L.T.  383). 

Although  it  was  doubted  in  Evans  v.  E.,  67  L.T.  719, 
whether  a  citation  in  Probate  proceedings  was  within  this 
rule,  it  is  the  practice  to  require  it  to  be  indorsed  hereunder. 

Attachment  refused  in  probate  proceedings  on  the  ground 
that  an  order  directing  an  executor  to  prove  a  will  which  had 
been  disobeyed  was  not  indorsed  under  this  rule  (In  re 
Goods  of  Bristow,  66  L.T.  60). 

Where  an  order  for  possession  named  no  time  within 
which  possession  was  to  be  given,  and  no  memorandum  pur- 
suant to  this  rule  could  be  indorsed,  attachment  ordered  to 
issue,  but  to  lie  in  the  office  fqfr  a  week  (Re  Higgs'  Mortgage. 
W.N.  (94)  73). 

Omission  to  fix  Time. 

When  the  order  omits  to  fix  a  time,  it  is  not  thereby 
rendered  ineffectual,  but  the  Court  will  make  a  supplemental 
order  fixing  the  time  (Needham  v.  N.,  1  Hare,  633).  But 
until  a  time  is  fixed  the  order  cannot  be  enforced  (Gilbert 
v.  Endean,  9  C.D.  259).  As  to  an  order  in  K.  B.  D.,  see 
judgment  of  Wills,  J.,  Hulbert  v.  Cathcart  (1894),  1  Q.B. 
244. 

;|  Forthwith  "  is  a  sufficient  expression  of  time  (Thomas 
v.  Nokes,  L.R.  6  Eq.  521,  approved  in  Half  or  d  v.  Hardy,  81 
L.T.  721;  but  see  Gilbert  v.  Endean,  ubi  supra). 
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An  order  containing  a  positive  undertaking  to   "  forth-  Rule  50. 
with"  do  a  certain  act  should  be  served  in  accordance  with 
this  rule  (Hal ford  \.  Hardy,  81  L.T.  721;  Carter  v.  Roberts 
(1903),  2  Ch.  312). 

Service    Within  Time  Fixed. 

AY  here  a  certain  time  is  limited  for  doing  the  act  re- 
quired, the  order  must  be  served  within  that  time,  otherwise 
proceedings  to  enforce  it  will  be  set  aside  (Duffield  v.  Ehves, 
2  Beav.  268;  Adkins  v.  Bliss,  2  De  G.  &  J.  286)  ;  or  else  a 
supplemental  order  extending  the  time  fixed  must  be 
obtained:  but  this  order  need  not  be  endorsed  under  the  rule 
(Treheme  \:  Dale,  27  C.D.  66). 

Where  tfi'rricf   Unnecessary. 

An  order  to  sign  judgment  unless  a  sum  is  paid  before 
a  day  named  need  not  be  served  on  the  defendant  before 
judgment  is  signed  upon  it  (Hopton  v.  Robertson,  W.N. 
(84)  77;  126  (n). 


ADDING  PARTIES  BY  SUGGESTION. 

Rule  50.  In  any  case  not  already  provided  for  by  the  Act,  in 
which  it  becomes  essential  to  make  an  additional  party  to  the 
appeal,  either  as  appellant  or  respondent,  and  whether  such  pro- 
ceeding becomes  necessary  in  consequence  of  the  death  or  insolv- 
ency of  any  original  party,  or  from  any  other  cause,  such  addi- 
tional party  may  be  added  to  the  appeal  by  filing  a  suggestion 
which  may  be  in  the  Form  C  in  the  Schedule  to  these  Rules. 

.  This  and  the  next  three  Rules  vary  from  the  old  Rules 
36,  37  and  38,  in  providing  that  the  notice  of  filing  a  sug- 
gestion shall  be  served  upon  the  other  party  or  parties  to 
the  appeal. 

Rule  36  afforded  the  only  provision  for  adding  parties 
in  the  Supreme  Court  under  the  former  practice,  but  now 
there  is  a  special  provision  for  intervention  by  Rule  60. 

Sections  83  to  89  of  the  Supreme  Cdurt  Act  x>rovide  for 
suggestion  in  case  of  death. 

Tn  Guest  v.  Dick,  Oct.,  1897,  the  executrix  of  a  respon- 
dent who  had  died  pending  the  appeal,  was  substituted  for 
him,  and  a  suggestion  allowed  to  be  filed  by  appellant. 
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Kule  50.  And  where  the  appellant  had  made  an  assignment  in  in- 

solvency after  the  appeal  had  been  taken,  his  assignee  was 
added  as  an  appellant,  the  sureties  to  be  bond  for  security 
for  costs  filing  a  consent  and  an  undertaking  to  be  bound  by 
the  bond,  notwithstanding  the  change  of  parties.  Ostrom 
v.  Sills,  March,  1898,  28  Can.  S.C.R.  485.  Cass.  Prac.,  2nd 
ed.,  150. 

Merchants  Bank  v.  Smith,  23rd  May,  1884.    Cass.  Dig.  688. 

The  respondent,  the  assignee  of  an  insolvent  estate, 
having  died  between  the  day  of  hearing  the  appeal  and  the 
day  of  rendering  judgment,  on  motion  of  counsel  for  appel- 
lant the  Court  orders  the  judgment  in  appeal  to  be  entered 
nunc  pro  tune  as  of  the  date  of  hearing. 

Merchants  Bank  of  Canada  v.  Keefer,  12th  January,  1885,     Cass. 
Dig.  688. 

On  motion  of  appellant's  counsel,  judgment  is  directed 
to  be  entered  nunc  pro  tune  as  of  the  day  of  argument,  one 
of  the  parties  having  died  in  the  interval. 

Ontario  and  Quebec  Rly.  Co.  v.  Philbrick,  26th  May,  1886.    Cass. 
Dig.  688. 

On  motion  of  counsel  for  respondent,  supported  by  affi- 
davit shewing  that  one  of  the  parties  had  died  between  the 
date  of  hearing  and  the  date  upon  which  judgment  delivered, 
the  Court  directs  judgment  to  be  entered  nunc  pro  tune  as 
of  the  day  of  hearing. 

Muirhead  v.  Sheriff,  14  Can.  S.C.R.  73?. 

In  this  case  the  plaintiff  brought  an  action  against  the 
original  defendant  upon  a  contract  oif  indemnity.  After 
verdict  and  before  entry  of  judgment  the  defendant  died. 
Upon  application  of  his  executors  leave  was  given  them  to 
file  a  suggestion  of  the  death  of  the  defendant  in  the  proper 
offfice,  and  by  another  order  leave  was  given  the  plaintiff  to 
sign  judgment  nunc  pro  tune  as  of  the  date  of  the  death  of 
the  defendant.  Upon  an  appeal  by  the  defendants  to  the 
Supreme  Court  a  motion  to  quash  was  made  by  plaintiff  on 
the  ground  that  the  judgment  had  not  been  revived  against 
the  executors  and  that  the  order  granting  leave  to  file  a 
suggestion  was  a  nullity.  The  motion  was  dismissed  and 
appeal  heard  on  the  merits. 
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Lord  Campbell's  Act.  K«le  50. 

White  v.  Parker,  16  Can.  S.C.R.  699. 

In  an  action  for  negligence  the  plaintiff  was  non-suited 
and  on  a  motion  to  the  full  Court  the  nonsuit  was  set  aside 
and  a  new  trial  ordered.  Between  verdict  and  judgment 
the  plaintiff  died  and  a  suggestion  of  his  death  was  entered 
on  the  record.  An  appeal  to  the  Supreme  Court  was 
quashed  on  the  ground  that  under  Lord  Campbell's  Act,  or 
its  equivalent  in  New  Brunswick,  an  entirely  new  cause  of 
action  arose  on  the  death  of  P.  and  that  the  original  action 
was  entirely  gone  and  could  not  be  revived. 

Duncan  v.  Midland;  Hughes  v.  Midland,  Mar.  9th,  1908. 

This  was  a  motion  to  quash  a  by-law  which  was  refused 
and  such  judgment  affirmed  by  the  Court  of  Appeal.  After 
motion  for  leave  to  appeal  had  been  given  in  the  Supreme 
Court,  Duncan  notified  the  Supreme  Court  and  his  solicitor 
that  he  was  opposed  to  any  appeal  being  taken.  The  solici- 
tor filed  a  request  by  Hughes  to  be  substituted  in  the 
Supreme  Court.  The  court  held  without  a  new  mandate 
or  authority  the  appeal  in  this  court  could  not  go  on.  It 
being  admitted  by  counsel  that  the  motion  to  substitute  must 
fail,  that  motion  was  dismissed  with  costs.  The  other  motion 
was  dismissed,  costs  reserved. 

Dumoulin  v.  Langtry,  13  Can.  S.C.R.  258. 

In  the  first  place  the  Chancery  Division  of  the  High 
Court  having  pronounced  against  the  pretentious  of  the 
plaintiff.  He  refused  to  permit  any  further  appeal.  The 
churchwardens  applied  to  the  Court  of  Appeal  for  leave  to 
appeal  on  the  ground  that  they  had  an  interest  as  cestui 
qui  trustent,  which  was  refused.  An  application  was 
made  to  Strong,  J.,  in  Chambers,  for  leave  to  appeal  per 
saltum,  who  held  that  the  churchwardens  had  an  interest, 
but  would  not  overrule  in  Chambers  the  Court  of  Appeal, 
and  gave  leave  to  renew  the  applicatioin  to  the  full  court. 
It  was  held  that  the  appeal  should  be  allowed  upon  proper 
indemnity  being  given  by  the  churchwardens  to  the  plain- 
tiff, but  on  the  merits  it  was  held  the  churchwardens  were 
not  cestui  que  trustent  and  had  no  interest  whatever  in  the 
subject-matter  in  appeal. 
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Rule  51.        Adding  parties. 

In  the  Quebec,  North  Shore  Turnpike  Road  Trustees  v. 
The  King,  Cout.  S.C.  Cas.  316,  where  an  action  was  brought 
by  a  bondholder  and  the  other  bondholders  were  not  repre- 
sented in  Court,  it  was  ordered  that  the  appeal  should  not 
be  now  heard,  but  that  the  judgment  appealed  from  should 
be  opened  and  cause  remitted  to  the  court  below  for  the 
purpose  of  having  representation  therein  of  all  necessary 
parties  according  to  the  practice  of  the  said  court  before 
final  judgment  should  be  given  by  the  Court.  More  fully 
reported  in  same  case,  38  Can.  S.C.R.  62. 

In  considering  the  merits  of  a  case  at  the  hearing  it 
appeared  to  the  court  that  if  they  should  reverse  a  certain 
order  the  effect  would  be  to  c^jpen  the  accounts  at  present 
closed  between  certain  executors  and  the  mortgagees,  and 
the  effect  might  be  to  affect  injuriously  the  interests  o<f  the 
executors,  who  had  not  been  served  with  notice  of  the*  appeal. 
The  appeal  was  directed  to  stand  -over  that  intimation  might 
be  given  to  the  executors  that  if  they  wished  to  be  heard 
upon  it  the  Judicial  Committee  would  hear  them  before 
expressing  an  opinion,  but  if  they  did  not  wish  to  appeal, 
the  Committee  would  be  ready  to  dispose  of  the  appeal  with- 
out further  argument.  Gordon  \.  Horsfall,  5  Moo.  P.C.  393. 

SUGGESTION   MAY   BE    SET   ASIDE. 

Rule  51.  The  suggestion  referred  to  in  the  next  preceding 
Rule  may  be  set  aside  on  motion,  by  the  Court  or  a  Judge  thereof. 

SERVICE   OF   NOTICE. 

Rule  52.  Notice  of  the  filing  of  such  suggestion  shall  be  served 
upon  the  other  party  or  parties  to  the  appeal. 

DETERMINING  QUESTIONS  OF  FACT  ARISING  ON  MOTION. 

Rule  53.  Upon  any  motion  to  eet  aside  a  suggestion,  the  Court 
or  a  Judge  thereof  may  in  their  or  his  discretion,  direct  evidence 
to  be  taken  before  a  proper  officer  for  that  purpose,  or  may  direct 
that  the  parties  shall  proceed  in  the  proper  Court  for  that  pur- 
pose, to  have  any  question  tried  and  determined,  and  in  such 
case  all  proceedings  in  appeal  may  be  stayed  until  after  the  trial 
and  determination  of  the  said  question. 
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MOTIONS.  Kule  54. 

Rule  54.  All  interlocutory  applications  in  appeal  shall  be  made 
by  motion,  supported  by  affidavit  to  be  filed  in  the  office  of  the 
Registrar.  The  notice  of  motion  shall  be  served  at  least  four  clear 
days  before  the  time  of  hearing. 

l>y  reference  to  Rule  87  it  will  be  seen  that  in  cases  of 
appeals  from  the  Registrar  to  a  Judge  of  the  Court,  two 
rk-ar  days'  notice  only  is  required. 

Statutes.  Pules  and  Ordinances. 
Finseth  v.  Ryley  Hotel,  Oct.  25,  1910. 

Motion  for  leave  to  appeal.  At  the  conclusion  off  the 
jir.trument  the  Chief  Justice  says  that  hereafter  where  pro- 
vincial statutes  are  relied  on  upon  motions  to  the  court,  six 
copies  of  all  such  Acts  or  the  sections  in  question  must  be 
filed  along  with  the  motion  papers. 

The  notice  of  motion  or  the  affidavit  filed  in  support 
should  disclose  in  a  general  way  the  ground  upon  which  the 
motion  is  based.  This  rule,  read  in  connection  with  Rule 
56,  shews  clearly  that  the  notice  of  motion  and  affidavits  are 
to  be  filed  in  the  office  of  the  Registrar  at  least  four  clear 
days  before  the  return  'day.  One  object  of  these  rules  is  to 
afford  an  opportunity  to  the  judge  who  will  deal  with  the 
application  or  the  Court,  as  the  case  may  be,  to  become 
aware  of  the  grounds  before  the  motion  is  called.  Non- 
compliance  with  the  rule  will  subject  the  applicant  to  the 
dismissal  of  the  motion  or  payment  of  the  costs  of  the 
person  shewing  cause  consequent  upo-n  the  motion  being 
enlarged. 

NOTICE  OF  MOTION,  HOW  SERVED. 

Rule  55.  Such  notice  of  motion  may  be  served  upon  the 
solicitor  or  attorney  of  the  opposite  party  by  delivering  a  copy 
thereof  to  the  booked  agent,  or  at  the  elected  domicile  of  such 
solicitor  or  attorney  to  whom  it  is  addressed,  at  the  City  of  Ottawa. 
If  the  solicitor  or  attorney  has  no  booked  agent,  or  has  elected  no 
domicile  at  the  City  of  Ottawa,  or  if  a  party  to  be  served  with 
notice  of  motion  has  not  elected  a  domicile  at  the  City  of  Ottawa, 
such  notice  may  be  served  by  affixing  a  copy  thereof  in  some  con- 
spicuous place  in  the  office  of  the  Registrar  of  this  Court. 
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Rule  56.  As  pointed  out  in  the  note  to  Rule  20,  it  is  very  import- 

ant that  solicitors  practising  in  the  Supreme  Court  should 
appoint  Ottawa  agents,  as  neglect  to  do  so  may  sometimes 
lead  to  very  serious  results  where  notices  of  motion  are 
served  by  affixing  a  copy  in  the  Registrar's  office.  It  is  not 
the  practice,  however,  to  dispose  of  motions  where  the  notice 
has  been  so  served,  unless  some  other  steps  have  been  taken 
to  bring  home  to  the  solicitor  or  the  party  interested,  express 
notice  that  the  application  will  be  made. 

AFFIDAVITS  IN   SUPPORT   OF  MOTION. 

Rule  56.  Service  of  a  notice  of  motion  shall  be  accompanied 
by  copies  of  affidavits  filed  in  support  of  the  motion. 

SETTING  DOWN  MOTIONS. 

Rule  57.  Motions  to  be  made  before  the  Court  are  to  be  set 
down  in  a  list  or  paper,  and  are  to  be  called  on  each  morning  of 
the  session  before  the  hearing  of  appeals  is  proceeded  with. 

In  carrying  out  the  provisions  of  this  Rule  it  is  necessary 
that  a  copy  of  the  notice  of  motion  and  the  affidavit  be  filed 
in  the  office  of  the  Registrar  four  clear  days  before  the  day 
upon  which  the  motion  is  to  be  brought  on  to  be  heard. 
The  party  showing  cause  to  the  motion  is  entitled  to  object 
to  the  motion  being  heard  if  the  affidavits  have  not  been  filed 
before  the  service  of  the  notice  of  motion. 

Solicitors  must  strictly  comply  with  the  provisions  of 
this  rule  as  the  Court  requires  that  it  should  have  an  oppor- 
tunity of  reading  the  papers  before  the  motion  comes  on  to 
be  heard. 

The  Chief  Justice  has  instructed  the  Registrar  that  no 

motions  should  be  placed  upon  the  daily  motion  paper  when 

the  Court  is  in  session  unless  the  material  to  be  used  has 

.  been  filed  as  required  by  the  Rules  and  the  motion  properly 

set  down. 

It  is  the  duty  of  the  solicitor  desiring  to  present  a  motirfn 
to  the  Court  to  enter  the  same  upon  a  special  list  prepared 
for  the  purpose  kept  in  the  office  of  the  Registrar's  clerk,  the 
day  before  the  motion  is  to  be  heard,  so  that  copies  may  be 
made  for  the  use  of  the  Court  before  the  motion  is  called. 
It  is  the  practice  of  the  Court  to  take  up  the  motions  in  thr 
order  in  which  they  appear  upon  the  motion  paper. 
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EXAMINATION  ON  AFFIDAVIT.  Rule  58- 

Rule  58.  Any  party  desiring  to  cross-examine  a  deponent  who 
has  made  an  affidavit  filed  on  behalf  of  the  opposite  party,  may, 
by  leave  of  a  Judge  in  Chambers,  serve  upon  the  party  by  whom 
such  affidavit  has  been  filed,  or  his  solicitor,  a  notice  in  writing, 
requiring  the  production  of  the  deponent  for  cross-examination 
before  the  Registrar  or  a  commissioner  for  taking  affidavits  in  the 
Court;  such  notice  shall  be  served  within  such  time  as  the  Regis- 
trar may  specially  appoint;  and  unless  such  deponent  is  produced 
accordingly,  his  affidavit  shall  not  be  used  as  evidence  unless  by 
the  special  leave  of  the  Court  or  a  Judge  in  Chambers.  The  party 
producing  such  deponent  for  cross-examination  shall  not  be  en- 
titled to  demand  the  expenses  thereof  in  the  first  instance  from 
the  party  requiring  such  production  unless  the  Registrar  so  direct. 
This  Rule  is  new. 

Discretion  of  Court. 

There  is  no  obligation  on  the  Court  to  make  an  order  for 
cross-examination  under  this  Rule  upon  an  affidavit  filed  on 
a  motion.  La  Trinidad  v.  Brown,  36  W.R.  138. 

There  is  a  discretion  to  order  cross-examination  of  nn 
affidavit  witness  after  his  affidavit  has  been  used.  Straits 
v.  Goldschmidt,  8  Times  Rep.  239. 

Foreigner  Resident  out  of  Jurisdiction. 

The  Court  will,  if  necessary,  make  an  order  for  cross- 
examination  of  a  foreign  witness  resident  out  of  jurisdic- 
tion. St ran «  v.  Goldsclimidt ,  8  Times  Rep.  239. 

"  A  Notice  in  Writing." 

The  notice  to  cross-examine  must  comply  with  the  above 
rule,  and  must  state  when,  where,  and  before  whom  the  cross- 
examination  is  to  take  place.  Otherwise  the  affidavit  cannot 
br  rejected  if  the  deponent  is  not  produced  (Dr  Mora  v. 
Concha,  32  C.D.  133;  Cotirlin  v.  C.,  11  App.  Cas.  541). 

•v  J'nJts.s  xuch   Deponent  ?x  Produced,"  <(v. 

A  motion  by  the  defendant  to  take  affidavits  filed  by  the* 
plaintiff  off  the  file  on  account  of  the  non-production  of  the 
39 
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Rule  59.  deponent  for  cross-examination  before  an  examiner,  was 
refused  as  irregular,  the  proper  course  being  to  object  to  the 
affidavits  being  read  (Meyrick  v.  James,  46  L.J.,  Ch.  579). 
In  the  absence  of  the  deponent  from  illness,  the  defendant 
was  held  entitled  to  insist  on  his  affidavit  being  withdrawn, 
or  the  cause  standing  over  (Nason  v.  Clamp,  12  W.R.  973 ; 
and  see  Re  Sykes,  2  J.  &  H.  415. 

The  Court  may  refuse  to  act  upon  an  affidavit  if  the 
deponent  cannot  be  cross-examined  (Shea  v.  Green,  2  Times 
Rep.  533). 

•'  For  Cr oss-Examination." 

If  the  counsel  for  the  opposite  party  refuses  to  cross- 
examine  the  deponent  when  produced,  the  counsel  for  the 
party  producing  him  may  examine  him  viva  voce  (Glossop 
v.  TIeston,  etc.,  Board  26  W.R.  433). 

Cross-examination  before  an  examiner  should  not  as  a 
rule,  take  place  until  the  affidavit  evidence  is  complete 
(Muir  v.  Kirby,  32  Sol.  Jo.  139;  Re  Davies,  44  C.D.  253). 

As  to  cross-examination  of  a  foreigner  resident  out  of 
the  .jurisdiction,  see  Strauss  v.  Goldschmidt,  8  Times  Rep. 
239. 

Cr oss-Examination  on  Affidavit  Filed  for  Use  in  Chambers. 

As  a  rule  affidavits  will  not  be  allowed  to  be  filed  after 
cross-examination ;  though  there  is  no  hard-and-fast  rule  on 
the  point.  In  ordinary  cases,  and  under  ordinary  circum- 
stances, the  practice  is  a  good  and  convenient  one  (Re 
Davies,  44  C.D.  253). 

"  Expenses." 

Under  G.O.  5  Feb.,  1861,  r.  19  (English),  the  party  was 
entitled  ex  debito  justitia:  to  an  immediate  c*rder  for  taxa- 
tion and  payment  of  the  expenses  of  production.  (Richards 
v.  Goddard',  L.R.  10  Ch.  288. 

APPEAL  ABANDONED  BY  DELAY. 

Rule  59.  Unless  the  appeal  is  brought  on  for  hearing  by  the 
appellant  within  one  year  next  after  the  security  shall  have  been 
allowed,  it  shall  be  held  to  have  been  abandoned  without  any  order 
4,0  dismiss  being  required,  unless  the  Court  or  a  Judge  shall  other- 
wise order. 
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INTERVENTION.  Me  60. 

Rule  60.  Any  person  interested  in  an  appeal  between  other 
parties  may,  by  leave  of  the  Court  or  a  Judge,  intervene  therein 
upon  such  terms  and  conditions  and  with  such  rights  and  privileges 
as  the  Court  or  Judge  may  determine. 

2.  The  costs  of  such  intervention  shall  be  paid  by  such  party 
or  parties  as  the  Supreme  Court  shall  order. 

This  Rule  was  adapted  from  the  provisions  of  the  Code  of 
Civil  Procedure  of  the  Province  of  Quebec.  Art.  220  reads 
as  follows: 

"  Every  person  interested  in  an  action  between  other 
parties  may  intervene  therein  at  any  time  before  judgment." 

Art.  1237  reads  as  follows: 

'  Interventions,  continuance  of  suits,  changes  of  attor- 
ney and  other  incidental  proceedings,  take  place  in  appeal 
upon  petition,  according  to  the  formalities  prescribed  by 
the  Court." 

The  following  decisions  are  taken  from  Martineau  &  Del- 
fausse,  Code  of  Civil  Procedure,  Vol.  I,  p.  783. 

The  Court  of  Appeal  may  order  a  third  party  interested 
in  the  issue  to  be  called  into  the  case,  and  the  record  to  be 
sent  to  the  Court  below  for  that  purpose.  C.A.  1866. 
Joubert  &  Rascony,  12  J.,  228 ;  17  R.  J.R.  476. 

Where  parties  shew  sufficient  legal  interest  in  the  subject 
matter  of  the  appeal,  they  will  be  allowed  to  intervene  and 
obtain  an  order  of  suspension  of  the  case  in  appeal  until 
judgment  be  rendered  on  proceedings  instituted  in  the  Coiurt 
below  by  petitioners,  provided  due  diligence  be  used  in  the 
prosecution  of  such  proceedings.  C.A.  1883.  Riddell  & 
Evans  &  Hannan,  27  J.,  184. 

A  motion  by  respondent  to  oblige  the  Eastern  T.  Bank 
to  intervene,  and  to  become  appellants  instead  of  Maher, 
on  the  grounds  that  Maher,  who  was  the  party  in  the  Court 
below,  was  really  appealing  for  the  bank,  was  rejected. 
C.A.  1879.  Maher  &  Aylmer  2  L.N.  378. 

Generally  those  who  have  an  interest  may  appeal;  even 
those  not  parties  to  the  suit  may  intervene  to  prosecute  the 
appenl.  And  so  a  notary  whose  minutes  is  attacked  en  fau.r 
and  who  has  been  examined  as  a  witness  on  the  inscription 
cti  faux  and  declared  he  had  no  interest  in  the  suit,  will  be 
allowed  to  intervene  in  order  to  appeal  from  the  juderment 
dep.larinsr  his  deed  to  be  faux.  C.A.  1879.  Defoy  &  Forte, 
3  L.N.  36. 
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Rule  61.  une  personne   qui,  bien   que  n'etant    pas    partie    a    un 

proces,  y  est  interessee,  pent,  en  son  propre  nom,  interjeter 
appel  de  jugement  qui  1'a  decide.  C.A.  1893.  Roland  & 
La  Caisse  d'Economie  Notre-Dame,  4  R.J.O.  314. 

Le  defendeur  en  garantie,  dans  le  cas  de  garantie  for- 
melle,  peut  appeler  en  son  nom  personnel  du  jugement 
rendu  sur  Faction  principal  e,  lors  meme  qu'il  n'a  pas  pris 
le  fait  et  cause  du  defendeur  principal.  C.A.  1892.  Robert 
&  Lavoilette  &  Desjardins,  1  R.J.O!  286. 

Une  partie  interessee  dans  un  appel,  pour  soutenir  le 
jugement  attaque,  alors  meme  que  Tintime  s'est  desiste  du 
jugement  porte  en  appel. 

Un  desistement  ne  peut  avoir  d'effet  qu'entre  les  parties 
et  ne  peut  porter  prejudice  aux  tiers  interesses  dans  le  juge- 
ment au  sujet  duquel  il  est  fait.  C.A.  1893.  Choquette  & 
Pelletier,  4  R.J.O.  303. 

Un  desistement  n'est  valable  qu'en  autant  qu'il  a  ete  sig- 
nifie  a  toutes  les  parties  dans  la  cause. — Un  desistement  non 
singifie  a  toutes  les  parties  ne  met  pas  fin  a  1'instance  et  ne 
peut  empecher  une  partie  d'intervenir  pour  proteger  ses 
droits  en  appel.  C.A.  1901.  McNally  &  Prefontaine  & 
Picken,  3  R.P.  401. 


RE-HEARING. 

Rule  61.  There  shall  be  no  re-hearing  of  an  appeal  except  by 
the  leave  of  the  Court  on  a  special  application,  or  at  the  instance 
of  the  Court. 

The  rehearing  referred  to  in  this  Rule  simply  means  a 
re-argument  of  an  appeal,  and  the  Rule  is  intended  to  cover 
cases  where  after  judgment  is  pronounced  it  is  found  that 
the  judgment  has  not  dealt  with  all  the  matters  in  issue  in 
the  appeal  or  conditions  have  arisen  after  the  delivery  of 
the  judgment  which  make  it  necessary  to  provide  in  the 
formal  judgment  for  matters  not  specially  covered  by  the 
judgment  as  pronounced  in  Court  or  by  the  reasons  for 
judgment.  Such  applications  heretofore  were  made  by 
motions  to  vary  the  minutes  as  settled  by  the  Registrar.  As 
pointed  out  in  the  note  to  Rule  47,  this  procedure  was  irregu- 
lar, and  is  now  expressly  discountenanced  by  the  latter  part 
of  that  Rule. 
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DISCONTINUANCE.  K«le  62. 

Rule  62.  When  a  notice  of  discontinuance  has  bsen  given  by 
an  appellant  to  a  respondent,  the  latter  shall  be  entitled  to  have 
his  costs  taxed  by  the  Registrar  without  anv  order,  unless  the 
notice  of  discontinuance  is  served  after  the  appeal  has  been 
inscribed  for  hearing  in  the  Supreme  Court.  In  the  latter  event, 
such  order  shall  be  made  by  the  Court  as  to  costs  and  otherwise 
as  to  the  Court  may  seem  meet. 

This  Rule  is  new,  nnd  is  based  upon  S.  80  of  the  Supreme 
Court  Act  which  rends  as  follows : 

11  80.  An  appellant  may  discontinue  his  proceedings  by 
giving  to  tlio  respondent  a  notice  entitled  in  the  Supreme 
Court  and  in  the  cause,  and  signed  by  the  appellant,  his 
attorney  or  solicitor,  stating  that  he  discontinues  such  pro- 
ceedings. 

2.  Upon  such  notice  being  given,  the  respondent  shall 
be  at  once  entitled  to  the  costs  df  and  occasioned  by  the  pro- 
ceedings in  appeal ;  and  may,  in  the  court  of  original  juris- 
diction, either  sign  judgment  for  such  costs  or  obtain  an 
order  from  such  Court,  or  a  Judge  thereof,  for  their  pay- 
ment, and  may  take  all  further  proceedings  in  that  Court 
as  if  no  appeal  had  been  brought,  R.S.,  c.  135,  s.  51." 

The  first  part  of  the  Rule  deals  with  a  case  where  the 
notice  of  discontinuance  has  been  filed  before  the  appeal  has 
been  inscribed  for  hearing.  In  this  case,  upon  the  filing  of 
the  notice,  the  respondent  can  obtain  an  appointment  from 
the  Registrar  to  tax  costs,  and  no  order  is  necessary  in  the 
Supreme  Court  dismissing  the  appeal. 

If,  however,  the  appeal  has  been  inscribed,  the  effect  of 
the  notice  of  discontinuance  is  that  the  respondent  may, 
upon  notice,  apply  to  the  Court  to  dismiss  the  appeal  with 
eosts.  Such  an  order  was  made  by  the  Court  in  the  appeal 
af  Great  Northern  /.'///  Co.  v.  Boyal  Trust  Co.,  4th  March, 
1907. 

Discontinuance  when  motion  to  quash  is  pending. 
Canada  Car  Co.  v.  Poirier,  Oct.  6th,  1909. 

In  this  case  respondent  served  notice  of  motion  to  quash 
in  August,  returnable  on  the  first  day  of  October  session 
following.  On  the  2nd  day  of  October  a  no'tice  of  discon- 
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Rule  63.  tinuance  was  served  and  filed.  The  respondent  proceeded 
with  his  motion  and  the  following  judgment  was  given  next 
day: 

"  Motion  to  quash  granted,  costs  to  be  taxed  at  $25.00. 
It  would  be  prop^  to  observe  that  it  will  not  be  necessary 
hereafter  to  come  to  this  Court  with  such  motions  when 
notice  of  discontinuance  has  been  filed.  It  will  be  the 
function  of  the  Registrar." 

Order  26,  r.  1  of  the  English  Supreme  Court  Rules 
relating  to  discontinuance  is  as  follows:  "  The  plaintiff  may 
at  any  time  before  receipt  of  the  defendant's  defence  or 
after  the  receipt  thereof,  before  taking  any  other  proceed- 
ing in  the  action  (save  any  interlocutory  application)  by 
notice  in  writing,  wholly  discontinue  the  action  against  all 
or  any  of  the  defendants." 

Under  this  rule  it  has  been  held  that  one  of  two  or  more 
plaintiffs  cannot  discontinue  without  the  consent  of  the 
cithers;  and  if  he  declines  to  proceed,  the  usual  order  is  to 
strike  him  out  as  plaintiff  and  add  him  as  defendant  upon 
the  terms  of  securfty  being  given  for  the  cc'sts  of  the 
original  defendants.  He  Matthews  (1905),  2  Ch.  460. 

When  the  appeal  has  been  inscribed  leave  to  discontinue 
will  only  be  granted  upon  terms  just  to  all  interests  and 
parties  concerned.  Vide  cases  collected  in  (1911)  Annual 
Practice,  p.  408. 


RULES  APPLICABLE  TO  EXCHEQUER  APPEALS. 

Rule  63.  The  foregoing  Rules  shall  be  applicable  to  appeals 
from  the  Exchequer  Court  of  Canada,  except  in  so  far  as  the 
Exchequer  Court  Act  has  otherwise  provided. 

The  procedure  in  Exchequer  Court  appeals  differs  in  the 
following  respect  from  that  in  ordinary  appeals: 

Security. 

In  ordinary  appeals,  the  security  is  $500  (Supreme 
Court  Act,  R.S.,  c.  139,  s.  75)  ;  whereas  by  the  Exchequer 
Court  Act  (R.S.  c.  140,  s.  82,  ss.  1),  the  security ^  is  $50. 
This  security  is  given  by  obtaining  from  the  Registrar  of 
the  Supreme  Court  an  authority  directed  to  the  Bank  to 
receive  the  money  and  the  payment  therein  of  the  $50  in 
accordance  with  the  provisions  of  Rule  104. 
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Time  for  Giving  Security.  Rule  63. 

In  ordinary  appeals  the  time  allowed  for  giving  security 
is  60  days  (Supreme  Court  Act,  s.  69),  whereas  in  Ex- 
chequer appeals,  the  security  must  be  given  in  30  days. 
(Exchequer  Court  Act,  R.S.,  c.  140,  s.  82,  ss.  1). 

Inscription. 

In  ordinary  appeals  under  Rule  37,  the  inscription  is  by 
the  appellant  and  must  be  made  fourteen  days  before  the 
first  day  of  the  session  of  the  Court  fixed  for  the  hearing 
of  the  appeal.  In  Exchequer  appeals  it  is  the  duty  of  the 
Registrar  to  inscribe  the  appeal  for  the  nearest  convenient 
time,  according  to  the  Rules  in  that  behalf  of  the  Supreme 
Court.  (Exchequer  Court  Act,  R.S.,  c.  140,  s.  82,  ss.  2). 

This  section  of  the  Exchequer  Court  Act  differs  from  the 
corresponding  section  of  the  old  Act,  R.S.C.,  c.  135,  s.  40, 
as  amended  by  50-51  V.  c.  16,  which  required  the  Registrar 
to  inscribe  the  appeal  for  the  first  day  of  the  next  session  of 
the  Court  even  when  the  deposit  on  the  appeal  was  made 
immediately  preceding  the  beginning  of  the  session.  Vide 
P airier  v.  The  King,  infra,  p.  755. 

The  Act  itself  required  formerly  that  the  appellant 
should  give  ten  days'  notice  that  the  appeal  had  been  set 
down,  which  was  sometimes  impossible  to  comply  with  if 
the  appeal  was  inscribed  for  the  first  day  of  the  next  session. 
The  Commissioners  for  the  revision  of  the  Statutes  have  made 
the  section  workable  by  redrafting  the  clause  so  as  to  provide 
that  the  appeal  shall  be  set  down,  not  for  the  first  day  of  the 
next  session,  but  for  the  nearest  convenient  time,  and  the  time 
within  which  the  notice  of  appeal  is  required  to  be  given  runs 
from  the  setting  down  of  the  appeal  and  not  from  the  date  of 
the  deposit. 

As  the  statute  now  stands,  in  Exchequer  Court  cases  no 
appeal  will  be  inscribed  by  the  Registrar  unless  the  provisions 
with  respect  to  filing  the  case  and  factums  have  been  complied 
with. 

Notice  of  Hearing. 

Rule  18  provides  that  in  ordinary  cases  the  notice  of  hear- 
ing shall  be  served  at  least  15  days  before  the  first  day  of  the 
session.  In  Exchequer  appeals,  as  above  mentioned,  the  notice 
of  hearing  shall  be  given  within  ten  days  after  the  appeal  is 
set  down,  and  the  party  is  not  entitled  to  wait  until  15  days 
before  the  first  day  of  the  session. 
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Rule  64.  The  Exchequer  Court  Act  makes  provision  (R.S.,  c.  140, 

s.  82,  ss.  2)  for  the  Supreme  Court  or  a  Judge,  extending  the 
time  for  giving  the  notice  of  the  hearing.  Vide  Exchequer 
Court  Act  Appendix  "D,"  infra,  p.  749,  and  notes  thereto. 

RULES  NOT  APPLICABLE  TO  CRIMINAL  APPEALS  NOR 
HABEAS  CORPUS. 

Rule  64.  The  foregoing  Rules  shall  not,  except  as  hereinbefore 
provided,  apply  to  criminal  appeals,  nor  to  appeals  in  matters  of 
habeas  corpus  under  section  62  of  the  Act. 

CASE  IN  CRIMINAL  APPEALS  AND  HABEAS  CORPUS. 

Rule  65.  Criminal  appeals  may  be  heard  on  a  written  case  cer- 
tified under  the  seal  of  the  Court  appealed  from  and  in  which 
case  shall  be  included  all  judgments  and  opinions  pronounced  in 
the  Courts  below.  The  appellant  shall  also  file  six  type-written  or 
printed  copies  of  the  case  with  a  memorandum  of  the  points  for 
argument  except  in  so  far  as  dispensed  with  by  the  Registrar. 

2.  In  appeal  in  habeas  corpus  cases  under  aec.  62  of  the  Act,  a 
printed  or  typewritten  case  containing  the  material  before  the 
Judge  appealed  from,  and  the  judgment  of  the  said  Judge,  together 
with  a  memorandum  of  the  points  for  argument,  except  is  so  far 
as  dispensed  with  by  the  Registrar,  shall  be  filed. 

This  Rule  differs  somewhat  from  the  former  Rule  47,  re- 
specting criminal  and  habeas  corpus  appeals,  in  providing 
that  in  criminal  appeals  the  appellant  shall  file  six  typewritten 
or  printed  copies  of  the  case  and  also  six  copies  of  a  factum  or 
points  for  argument,  except  in  so  far  as  dispensed  with  by  the 
Registrar. 

In  habeas  corpus  appeals,  under  s.  62  of  the  Act,  one 
printed  or  typewritten  case,  with  a  factum  or  points  for  argu- 
ment, is  all  that  is  required. 

The  only  appeal  in  habeas  corpus  cases  under  s.  62  is  the 
appeal  from  a  single  Judge  to  the  full  Court. 

WHEN  CASE  TO  BE  FILED. 

Rule  66.  In  criminal  appeals  and  in  appeals  in  cases  of  habeas 
corpus,  under  section  62  of  the  Act,  unless  the  Court  or  Judge  in 
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Chambers  shall  otherwise  order,  the  case  shall  be  filed  fifteen  clear  K«le  67. 
days  before  the  day  of  the  session  of  the  Court  at  which  the 
appeal  is  proposed  to  be  heard. 

Former  Rule  48  provided  that  in  criminal  appeals  from  all 
I  lie  Provinces  except  British  Columbia,  the  case  should  be  filed 
at  least  one  month  before  the  first  day  of  the  session  for  which 
it  was  set  down  to  be  heard,  and  in  British  Columbia  appeals 
two  months  before  the  said  day. 

By  the  present  Rule,  this  has  been  altered,  and  if  the  case 
is  filed  15  days  before  the  deny  of  the  session  at  which  the 
appeal  is  proposed  to  be  heard,  it  will  be  sufficient. 

It  is  to  be  noted  that  the  15  days  is  not  15  days  before  the 
first  day  of  the  session  of  the  Court,  but  15  days  before  the 
particular  day  of  the  session  on  which  the  appeal  is  to  be 
heard. 


NOTICE  OF  HEARING  IN  CRIMINAL  APPEALS  AND  IN 
APPEALS  IN  MATTERS  OF  HABEAS  CORPUS. 

Rule  67.  In  cases  of  criminal  appeals  and  appeals  in  matters 
of  habeas  corpus,  under  section  62  of  the  Act,  notice  of  hearing 
shall  be  served  at  least  five  days  before  the  day  of  the  session  at 
which  the  appeal  is  proposed  to  be  heard. 

ruder  former  Rule  49,  in  criminal  appeals  and  appeals  in 
matters  of  habeas  corpus,  under  s.  62  of  the  Act,  a  very 
lengthy  notice  -of  hearing  was  required,  namely,  two  weeks  in 
Ontario  and  Quebec ;  three  weeks  in  Nova  Scotia,  New  Bruns- 
wick and  Prince  Edward  Island ;  one  month  in  Manitoba ;  and 
six  weeks  in  British  Columbia. 

This  unreasonably  delayed  the  hearing  of  appeals  of  this 
character,  and  was  inconsistent  with  the  provisions  of  s.  65  of 
the  Act  which  provides  as  follows: 

"  An  appeal  to  the  Supreme  Court  in  any  habeas  corpus 
matter  shall  be  heard  at  an  early  day,  whether  in  or  out  of  the 
prescribed  sessions  of  the  Court." 

And  also  the  provisions  of  s.  1024,  ss.  3,  of  the  Criminal 
Code,  which  provides  as  follows : 

li  3.  Unless  such  appeal  is  brought  on  for  hearing  by  the 
appellant  at  the  session  of  the  Supreme  Court  during  which 
such  affirmance  takes  place,  or  the  session  next  thereafter  if 
the  said  Court  is  not  then  in  session,  the  appeal  shall  be  held 
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Kuie  68.        to  have  been  abandoned,   unless   otherwise  ordered  by   the 
Supreme  Court  or  a  Judge  thereof." 

The  present  Rule  only  requires  that  5  days'  notice?  should 
be  given  and  the  notice  may  be  given  for  any  day  in  the  session 
of  the  Court. 


ELECTION    APPEALS. 

Rule  68.  Except  as  otherwise  provided  by  the  Dominion  Con- 
troverted Elections  Act,  and  by  the  three  following  Rules,  the 
Supreme  Court  Rules  shall,  so  far  as  applicable,  apply  to  appeals 
in  controverted  election  cases. 

S.  66  of  the  Controverted  Elections  Act,  R.S.C.,  c.  7,  reads 
as  follows: 

"66.  Upon  such  deposit  being  so  made,  the  said  clerk  or  other 
proper  officer  shall  make  up  and  transmit  the  record  of  the  case 
to  the  Registrar  of  the  Supreme  Court  of  Canada,  who  shall  set 
down  the  said  appeal  for  hearing  by  the  Supreme  Court  of 
Canada  at  the  nearest  convenient  time,  and  according  to  the  rules 
of  the  Supreme  Court  of  Canada  in  that  behalf. " 

In  some  of  the  provinces,  notably  Quebec,  the  clerks  or 
prothonotaries  fail  to  transmit  with  the  record  a  proper 
certificate  stating  clearly  that  the  documents  which  accom- 
pany it  constitute  the  record  required  to  be  forwarded  to 
the  registrar,  pursuant  to  the  provisions  of  s.  66  of  the 
Controverted  Elections  Act,  R.S.C.  c.  7.  What  is  frequently 
sent  is  simply  a  list  of  documents  contained  in  the  ' '  dossier. ' ' 
In  the  appeal  re  Three  Rivers  Election,  Bureau  v.  Normand, 
the  question  arose  upon  a  motion  to  quash  for  want  of 
prosecution,  whether  the  record  forwarded  to  the  registrar 
was  a  compliance  with  the  statute  so  that  it  should  be  taken 
to  have  been  received  by  the  registrar  when  first  it  reached 
his  office  or  only  when  later  on  a  proper  certificate  came  to 
hand  upon  the  registrar's  demand.  The  matters  were  re- 
ferred to  Mr.  Justice  Anglin,  who  after  consulting  with  the 
other  judges,  held  that  the  record  received  from  the  pro- 
thonotaries should  be  taken  as  a  legal  compliance  with  the 
statute  although  the  better  practice  in  all  cases  was  to 
insist  upon  having  the  record  accompanied  by  a  proper 
certificate  such  as  was  subsequently  obtained.  A  proper 
form  of  certificate  will  be  found  in  the  Appendix  on  p.  640. 

Former  Rule  50,  which  dealt  with  Election  appeals,  ex- 
pressly provided  that  the  foregoing  Rules  should  not  apply  in 
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i-oiitro\vrt<'d  election  cases.     The  present  Rule  brings  election  Ru]e  68. 
cases  into  harmony  with  other  appeals,  except  in  the  matters 
provided  by  the  three  next  following  Rules,  and  the  special 
provisions  of  the  Dominion  Controverted  Elections  Act. 

The  particulars  in  which  the  procedure  in  Election  appeals 
differs  from  ordinary  appeals  are  the  following: 

SV  c until. 

The  security  is  not  given  in  the  Supreme  Court,  but  in  the 
Election  Court,  under  the  Dominion  Controverted  Elections 
Act,  R.S.,.c.  7,  s.  65,  which  reads  as  follows: 

;;  65.  The  party  so  desiring  to  appeal  shall  within  eight 
days  from  the  day  on  which  the  decision  appealed  from  was 
given,  deposit  with  the  clerk  of  the  Court  with  whom  the  peti- 
tion was  lodged  or  with  the  proper  officer  for  receiving  moneys 
paid  into  Court,  at  the  place  where  the  hearing  of  the  pre- 
liminary objections,  or  where  the  trial  of  the  petition  took 
place,  as  the  case  may  be,  if  in  the  Province  of  Quebec,  and  at 
the  chief  office  of  the  Court  in  which  the  petition  was  pre- 
sented, if  in  any  other  Province,  in  cases  of  appeal  other  than 
from  a  judgment,  rule,  order  or  decision  on  any  preliminary 
objection,  the  sum  of  three  hundred  dollars,  and  in  such  last 
mentioned  cases,  the  sum  .of  one  hundred  dollars,  as  security 
for  costs,  and  also  a  further  sum  of  ten  dollars  as  a  fee  for 
making  up  and  transmitting  the  record  to  the  Supreme  Court 
of  Canada ;  and  such  deposit  may  be  made  in  legal  tender  or  in 
the  bills  of  any  chartered  bank  doing  business  in  Canada. 
54-55  V.,  c.  20,  s.  12. 

Inscription. 

Differing  from  the  ordinary  cases,  the  appeal  is  not  in- 
scribed by  the  party  appellant  but  by  the  Registrar,  who  is 
directed  by  s.  66  of  the  said  Act  to  set  the  appeal  down  for 
hearing  at  the  nearest  convenient  time  according  to  the  rules 
of  the  Supreme  Court. 

Xotice  of  Hearing. 

By  s.  67  of  the  Act,  the  notice  of  hearing  shall  be  given 
within  three  days  after  the  appeal  has  been  set  down  by  the 
Registrar. 
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Rule  60.          Factums. 

Former  Rules  53  and  54,  read  as  follows : 

* '  53.  The  f actum  or  points  for  argument  in  appeal  in  con- 
troverted election  appeals,  shall  be  printed  as  hereinbefore 
provided  in  the  case  of  ordinary  appeals." 

' '  54.  The  points  for  argument  in  appeal  or  f  actum  in  con- 
troverted election  cases  shall  be  deposited  with  the  Registrar 
at  least  three  days  before  the  first  day  of  the  session  fixed  for 
the  hearing  of  the  appeal,  and  are  to  be  interchanged  by  the 
parties  in  manner  hereinbefore  provided  with  regard  to  the 
f  actum  or  points  in  ordinary  appeals. ' ' 

Under  the  present  Rule,  factums  are  filed  and  exchanged 
at  the  same  time  and  in  the  same  manner  as  obtains  in  ordinary 
appeals. 

The  other  provisions  with  respect  to  the  procedure  in  Elec- 
tion appeals  are  contained  in  the  three  next  following  Rules. 

Rule  69.  In  controverted  election  appeals  the  party  appellant 
shall  obtain  from  the  Registrar,  upon  payment  of  the  usual 
charges  therefor,  a  certified  copy  of  the  record  or  of  so  much 
thereof  as  a  Judge  in  Chambers  may  direct  to  be  printed,  and 
shall  have  forty  (40)  copies  of  the  said  certified  copy  printed  in 
the  same  form  as  herein  provided  for  the  Case  in  ordinary  ap- 
peals, and  immediately  after  the  completion  of  the  printing  shall 
deliver  to  the  Registrar  thirty  (30)  of  such  printed  copies,  twen- 
ty-five (25)  thereof  for  the  use  of  the  Court  and  its  officers  and 
five  (5)  thereof  for  the  use  of  the  respondent,  and  to  be  handed 
by  the  Registrar  to  the  respondent  or  his  solicitor  or  booked  agent 
upon  application  made  therefor. 

2.  For  printing  in  election  appeals  the  same  fees  shall  be 
allowed  on  taxation  as  for  printing  the  Case  in  ordinary  appeals. 

The  practice  which  obtains  in  the  Registrar's  office  is  to 
permit  the  solicitors  for  the  appellant  to  copy  in  the  office  of 
the  Registrar's  clerk  the  case  directed  to  be  printed  under  Rule 
71  infra. 

FIXING  TIME  OF  HEARING. 

Rule  70.  As  soon  as  the  Registrar  shall  have  received  the 
record  duly  certified  by  the  clerk  of  the  Election  Court,  the  appel- 
lant shall  apply  on  notice  to  a  Judge  in  Chambers  to  have  a  day 
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fixed  for  the  hearing  and  to  have  the  appeal  set  down,  and  on  one  R"le  71. 
week's  default  the  respondent  may  move  to  dismiss  the  appeal. 

In  order  of  time,  this  Rule  should  precede  Rule  69. 

It  is  the  duty  of  the  solicitor  for  the  appellant  to  apply 
promptly  to  the  Registrar  to  have  a  day  fixed  for  the  hearing 
and  to  have  the  appeal  set  down,  and  if  it  is  desired  to  dispense 
with  the  printing  of  a  part  of  the  record,  to  make  an  applica- 
tion in  regard  to  this  at  the  same  time. 

To  avoid  a  motion  to  dismiss  the  appeal  under  this  Rule, 
it  will  be  necessary  that  the  appellant's  solicitor  should  keep 
closely  in  touch  with  the  clerk  of  the  Election  Court  so  as  to 
be  informed  promptly  as  soon  as  the  record  has  been  trans- 
mitted to  the  Registrar  of  the  Supreme  Court,  and  to  notify 
his  Ottawa  agents  of  this  fact. 

Upon  the  solicitors  for  the  parties  appearing  before  the 
Registrar,  under  this  Rule,  the  Registrar  will  set  the  appeal 
down  for  hearing  at  such  a  date  as  will  permit  of  the  printing 
of  the  case  and  the  factums  being  ready. 


OEDER    DISPENSING    WITH    PRINTING    OF    RECORD    OR 
FACTUM  IN  ELECTION  APPEALS. 

Rule  71.  In  election  appeals  a  Judge  in  Chambers  may,  upon 
the  application  of  the  appellant  or  respondent,  make  an  order  dis- 
pensing with  the  printing  of  the  whole  or  any  part  of  the  record, 
and  may  also  dispense  with  the  delivery  of  any  factum  or  points 
for  argument  in  appeal. 

Under  former  Rule  54,  the  appellant  alone  had  powrer  to 
move  to  dispense  with  the  printing  of  the  whole  or  part  of  the 
record.  By  this  rule  the  respondent  has  the  same  privilege. 

It  was  held,  Brassard  v.  Langevin,  1  Can.  S.C.R.  201,  that 
where,  under  the  former  rule,  the  appellant  failed  to  apply 
for  an  order  dispensing  with  the  printing,  which  might  save  a 
LT«-;it  deal  of  useless  expense,  he  might,  even  if  he  succeeded, 
have  to  pay  the  cost  of  printing  the  unnecessary  matter. 

As  tli*1  present  rule  gives  the  right  to  apply  to  both  the 
appellant  and  respondent,  it  is  probable  that  this  decision  is 
no  lonsrer  applicable. 

The  Court  will  only  dispense  with  the  printing  of  the  entire 
and  factums  in  exceptional  eases,  for  instance  where  it 
is  urgent  that  the  appeal  should  be  heard  promptly,  and  there 
is  not  sufficient  time  in  which  to  have  the  printing  done. 
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"Rule  72.  HABEAS  CORPUS. 

Rule  72.  Applications  for  writs  of  habeas  corpus  ad  subjicien- 
dum  shall  be  made  by  a  motion  for  an  order  which,  if  the  Judge 
so  direct,  may  be  made  absolute  ex  parte  for  the  writ  to  issue  in 
the  first  instance;  or  the  Judge  may  direct  a  summons  for  the 
writ  to  issue,  and  the  Judge  in  his  discretion  may  refer  the  appli- 
cation to  the  Court.  Such  summons  and  order  may  be  in  the 
Forms  D  and  E  respectively  set  out  in  the  Schedule  to  these  Rules. 
Vide  p.  611,  infra. 

This  and  the  following  rules  dealing  with  Habeas  Corpus 
matters,  are  new  and  have  been  adapted  from  the  practice 
which  obtains  in  the  Crown  office  in  England. 

S.  62  of  the  Supreme  Court  Act  reads  as  follows : 

"  62.  Every  Judge  of  the  Court  shall  except  in  matters 
arising  out  of  any  claim  for  extradition  under  any  treaty,  have 
concurrent  jurisdiction  with  the  courts  or  judges  of  the  several 
Provinces,  to  issue  the  writ  of  habeas  corpus  ad  subjiciendum, 
for  the  purpose  of  an  inquiry  into  the  cause  of  commitment  in 
any  criminal  case  under  any  Act  of  the  Parliament  of  Canada. 

"2.  If  the  Judge  refuses  the  writ  or  remands  the  prisoner, 
an  appeal  shall  lie  to  the  Court.  E.S.,  c.  135,  s.  32." 

At  the  time  of  the  publication  of  the  writer's  book  on 
Supreme  Court  Practice,  it  was  thought  that  the  only  juris- 
diction the  full  Court  had  in  such  matters  was  sitting  in  appeal 
upon  the  refusal  of  a  single  Judge  of  the  Court  to  grant  a  writ 
or  to  remand  the  prisoner  under  this  section.  Kecently,  how- 
ever, it  has  been  held,  in  re  Richard,  38  Can.  S.C.R.  394, 
Tdington  and  Maclennan,  JJ.,  dissenting,  that  on  an  applica- 
tion to  a  Judge  for  a  writ  of  habeas  corpus,  he  may  refer  the 
same  to  the  Court  which  has  jurisdiction  to  hear  and  dispose 
of  it.  This  rule  has  been  passed  since  the  above  decision  in 
re  Richard. 

Habeas  Corpus  ad  Subjiciendum. 

This  writ  is  issued  for  protecting  the  liberty  of  the  subject 
by  examining  into  the  legality  of  commitments  for  criminal  or 
supposed  criminal  matters,  or  for  any  other  forcible  deten- 
tions, including  impressments;  also  for  admitting  to  bail 
prisoners  legally  committed.  This  writ  is  the  great  constitu- 
tional remedy  for  all  manner  of  illegal  confinement,  and  is  a 
high  prerogative  writ,  which  at  common  law  issues  not  only 
during  the  sittings,  but  also  in  vacation.  It  is  the  legal  process 
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which  is  employed  for  the  summary  vindication  of  the  right  of  Rllle  72- 
personal  liberty  when  illegally  restrained,  and  extends  to  all 
cases  of  illegal  imprisonment,  whether  claimed  under  public  or 
private  authority.     R<  .r  \.  Mead,  1  Burr.  542. 

The  writ  is  supposed  to  have  been  in  use  before  the  date 
of  Magna  Charta.  Parliament,  by  16  Car.  I.,  c.  10,  interfered 
to  strengthen  and  protect  its  efficacy,  and  to  do  away  with 
other  abuses  which  had  crept  in,  passed  the  Habeas  Corpus 
Act,  31  Car.  II.,  c.  2. 

Sees.  3,  4,  and  5  of  this  Act  provide : 

"  That  on  complaint  and  request  in  writing  by  or  one  behalf 
of  any  person  committed  or  detained  other  than  persons  con- 
victed or  in  execution  for  any  crime  (unless  for  treason  or  felony 
plainly  expressed  in  the  warrant,  or  upon  suspicion  of  any  felony, 
or  as  accessory  before  the  fact  to  any  felony),  attested  and  sub- 
scribed by  two  witnesses  that  were  present  at  the  delivery  of 
the  copy  of  the  warrant  of  commitment  and  detainer,  the  Lord 
Chancellor  or  any  of  the  Judges  in  vacation,  upon  viewing  a 
copy  of  the  warrant,  or  affidavit  that  a  copy  has  been  denied 
to  be  given,  shall  (unless  the  party  has  neglected  for  two  whole 
terms  to  apply  for  a  habeas  corpus  for  his  enlargement),  award 
a  habeas  corpus  for  such  prisoner  returnable  immediately  before 
himself  or  some  other  judge,  and  within  two  days  after  the 
party  shall  be  brought  before  him,  shall  discharge  such  party, 
if  bailable,  upon  giving  security  by  himself,  and  one  or  more 
surety  or  sureties  in  any  sum  having  regard  to  the  quality  of 
the  prisoner  and  the  nature  of  the  offence,  to  appear  and  answer 
in  the  Court  in  which  the  offence  is  properly  cognizable.  Every 
such  writ  to  be  marked  "  per  statutum  tricesimo  primo  Caroli 
secundi  regis".  Any  officer  refusing  to  make  a  return  to  the 
writ,  or  refusing  or  neglecting  to  deliver  within  six  hours  after 
demand  by  the  prisoner,  or  on  his  behalf,  a  copy  of  the  warrant 
of  commitment  and  detainer,  renders  himself  liable  to  a  penalty 
of  £100  for  the  first  offence  and  to  forfeit  his  office,  and  of  £200 
for  a  second  offence  to  be  recovered  by  action  against  such  officer, 
his  executors  or  administrators." 

"The  procedure  on  the  common  law  writ  was  amended  by 
56  Geo.  III.  c.  100. 

By  sect.  1  of  this  Act  the  Judges  are  required  to  award  this 
writ  in  vacation  time,  where  any  person  shall  be  confined  or 
restrained  of  his  or  her  liberty,  otherwise  than  for  some  crim- 
inal or  supposed  criminal  matter,  and  except  persons  impri- 
soned for  debt  or  by  process  in  any  civil  suit,  upon  complaint 
made  to  them,  by  or  on  behalf  of  the  person  so  confined  or 
restrained,  if  it  shall  appear  by  affidavit  or  affirmation  that 
there  is  a  probable  and  reasonable  ground  for  such  complaint. 
By  sect.  2,  wilful  disobedience  to  such  writs  is  declared  to  be 
a  contempt  of  the  Court  under  the  seal  of  which  such  writs 
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Kule  72.  shall  have  issued,  and  the  Judges  are  empowered  to  issue  war- 
rants for  apprehending  parties  guilty  of  such  disobedience  in 
order  to  their  being  punished  for  the  same ;  and  it  is  provided 
that  writs  issued  in  vacation  may  be  made  returnable  in  Court 
in  the  next  term;  and  writs  issued  in  term  may  be  made  re- 
turnable before  a  Judge  in  vacation. 

By  sect.  3,  although  a  return  to  a  writ  of  habeas  corpus 
may  be  good  and  sufficient  in  law,  the  Judge  before  whom  such 
writ  may  be  returnable  macy  examine  into  the  truth  of  the  facts 
set  forth  in  such  return  by  affidavit  or  affirmation,  and  in  case 
such  judge  may  consider  it  doubtful  whether  the  material 
facts  set  forth  be  true  or  not,  he  may  admit  the  prisoner  to 
bail  with  one  or  more  sureties  to  appear  in  Court  in  the  next 
term,  and  may  also  remit  the  matter  to  the  Court  to  examine 
into,  in  a  summary  way  by  affidavit  or  affirmation,  and  to 
order  and  determine  touching  the  discharging,  bailing,  or  re- 
manding the  party. 

Sect.  4  provides  for  the  like  proceeding  being  had  for  con- 
troverting the  truth  of  the  return  to  any  such  writ  granted 
by  and  returnable  before  the  Court  itself. 

Sect.  6  applies  the  provisions  of  sect.  2  of  this  Act  to  all 
writs  of  habeas  corpus  awarded  in  pursuance  of  the  Act  of  31 
Car.  2,  c.  2." 

The  writ  is  used  to  obtain  the  discharge  of  prisoners  from 
custody  on  commitment,  wrhether  civil  or  criminal,  for  some 
illegality  or  informality  in  such  commitment,  or  for  want  of  or 
excess  of  jurisdiction.  It  does  not  in  general  lie  when  the 
party  is  in  execution  on  a  criminal  charge  after  judgment  on 
an  indictment,  according  to  the  course  of  common  law.  E.K 
parte  Lees,  E.B.E.  828. 

Nor  does  it  lie  in  cases  of  commitments  by  any  Court  of 
Record  for  a  contempt,  or  by  the  House  of  Lords  or  Commons 
for  a  contempt  or  breach  of  privilege ;  as  they  are  commitments 
in  execution,  and  need  not  specify  the  particulars  of  the 
offence,  every  Court  being  held  to  be  the  proper  judge  of  what 
does  or  does  not  constitute  a  contempt.  This  also  applies 
where  colonial  legislatures  are  vested  with  the  same  privileges 
as  the  English  Houses  of  Parliament,  and  have  committed  any 
one  for  contempt. 

Affidavits. 

Tho  application  must  be  supported  by  an  affidavit  by  the 
person  restrained,  showing  that  such  application  is  made  at  his 
instance,  and  that  he  is  illegally  restrained,  or  there  must  be 
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an  affidavit  by  some  other  person  that  he  is  so  coerced  as  toRule  73. 
be  unable  to  make  one. 

Warrant  of  Commitment. 

AVlien  the  application  is  on  behalf  of  a  prisoner  detained  in 
custody  of  any  gaoler  of  a  prison,  or  other  officer,  the  appli- 
cation must  be  supported  by  a  copy  of  the  warrant  or  commit- 
ment, verified  by  affidavit,  which  copy  such  gaoler  or  other 
officer  is  bound  by  sect.  5  of  31  Car.  IT,  c.  2,  to-  deliver  within 
six  hours  after  demand,  made  by  the  prisoner  or  any  person 
on  his  behalf,  under  heavy  penalties. 

ttixpnisinfj  with  Prisoner's  Attendance. 

It  has  always  been  the  practice  in  the  Supreme  Court, 
where  a  writ  of  habeas  corpus  has  been  ordered  to  issue,  to 
dispense  with  the  prisoner's  attendance  before  the  Judge 
making  the  order.  In  the  order  for  the  writ  of  habeas  corpus 
made  in  re  Smithemaii,  35  Can.  S.C.R.  189,  the  following 
rlause  was  inserted : 

"  And  it  is  also  further  ordered  that  the  production  of  the 
body  of  the  within  named  William  Smitheman  in  pursuance  of 
the  said  writ,  be  dispensed  with  upon  his  solicitors  signing 
upon  said  writ  an  indorsement  dispensing  with  the  production 
of  the  body  of  the  said  William  Smitheman/' 

Rule  73.  If  a  summons  for  the  writ  to  issue  is  granted,  a  copy 
thereof  shall  be  served  upon  the  Attorney-General  of  the  Province 
in  which  the  warrant  of  commitment  was  issued,  and  shall  be 
returnable  within  such  time  as  the  summons  shall  direct. 

Rule  74.  On  the  argument  of  the  summons  for  a  writ  to  issue, 
the  Judge  may  in  his  discretion,  direct  an  order  to  be  drawn  up 
for  the  prisoner's  discharge  instead  of  waiting  for  the  return  of 
the  writ,  which  order  shall  be  a  sufficient  warrant  to  any  gaoler 
or  constable  or  other  person  for  his  discharge. 

Rule  75.  The  writ  of  habeas  corpus  shall  be  served  personally, 
if  possible,  upon  the  party  to  whom  it  is  directed;  or  if  not  pos- 
sible, or  if  the  writ  be  directed  to  a  gaoler  or  other  public  official, 
by  leaving  it  with  a  servant  or  agent  of  the  person  confining  or 
restraining,  at  the  place  where  the  prisoner  is  confined  or  re- 
strained, and  if  the  writ  be  directed  to  more  than  one  person. 
40 
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Rule  76.        the  original  delivered  to  or  left  with  such  principal  person,  and 
copies  served  or  left  on  each  of  the  other  persons  in  the  same 
manner  as  the  writ.     Such  writ  of  habeas  corpus  may  be  in  the 
Form  F  set  out  in  the  Schedule  to  these  Rules. 
For  Form  vide  p.  612,  infra. 

Rule  76.  If  a  writ  of  habeas  corpus  be  disobeyed  by  the  person 
to  whom  it  is  directed,  application  may  be  made  to  the  Judge  or 
the  Court  on  affidavit  of  service  and  disobedience,  for  an  attach- 
ment for  contempt.  The  affidavit  of  service  may  be  in  the  Form 
Gr  set  out  in  the  Schedule  to  these  rules. 

For  Form  vide  p.  612,  infra. 

Rule  77.  The  return  to  the  writ  of  habeas  corpus  shall  contain 
a  copy  of  all  the  causes  of  the  prisoner's  detention  endorsed  on 
the  writ,  or  on  a  separate  schedule  annexed  to  it. 

Rule  78.  The  return  may  be  amended  or  another  substituted 
for  it  by  leave  of  the  Court  or  a  Judge. 

Rule  79.  When  a  return  to  the  writ  of  habeas  corpus  is  made, 
the  return  shall  first  be  read,  and  motion  then  made  for  dis- 
charging or  remanding  the  prisoner,  or  amending  or  quashing  the 
return. 

REFERENCES. 

Rule  80.  Whenever  a  reference  is  made  to  the  Court  by  the 
Governor  in  Council  or  by  the  Board  of  Railway  Commissioners 
for  Canada,  the  case  shall  only  be  inscribed  by  the  Registrar  upon 
the  direction  and  order  of  the  Court  or  a  Judge  thereof,  and  fac- 
tums  shall  thereafter  be  fyled  by  all  parties  to  the  reference  in  the 
manner  and  form  and  within  the  time  required  in  appeals  to  the 
Court. 

References  to  the  Supreme  Court  by  the  Governor  in 
Council  are  authorized  by  s.  60  of  the  Supreme  Court  Act. 

References  may  also  be  made  to  the  Supreme  Court  by  the 
Board  of  Railway  Commissioners,  or  by  the  Governor  in 
Council,  R.S.  c.  37,  s.  55. 
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The  procedure  to  be  adopted  in  carrying  out  the  provisions  Eule  80- 
of  tin's  rule  is  for  the  party  having  the  carriage  of  the  refer- 
ence to  apply  to  the  Court  to  fix  a  day  for  the  hearing  and  to 
direct  what  parties  shall  he  served  with  notice,  and  be  entitled 
to  file  factmns  and  take  part  in  the  argument.  The  object  of 
the  rule  is  to  provide  that  all  parties  affected  by  the  reference 
should  have  an  opportunity  of  being  heard. 

References  by  the  Governor  in  Council. 

There  was  no  express  rule  with  respect  to  the'  procedure 

to  be  adopted  in  connection  with   the   hearing   of   references 

from  the  Governor  in  Council,    until   the   present   rule   was 

d  in  1905.     Previous  to  that  date  there  was  no  uniformity 

with  respect  to  the  procedure. 

In  the  Reference  re  Representation  in  the  House  of  Com- 
mons, April  21st,  1903,  at  the  opening  of  the  Court  the  Regis-  j 
trar  read  an  order  of  the  Governor  in  Council  referring 
certain  questions  of  law  to  the  Supreme  Court  for  their 
opinion.  Thereupon  the  Honourable  C.  Fitzpatrick,  Attorney- 
General  for  Canada,  stated  that  all  the  Provinces  o¥  Canada 
had  been  notified  of  the  reference,  and  stated  the  names  of 
those  who  proposed  to  appear,  and  the  counsel  wrho  should 
represent  them.  The  hearing  opened  by  Counsel  for  the 
Province  of  New  Brunswick  first  being  heard;  he  was  followed 
by  the  representatives  of  the  other  provinces,  arid  lastly  by  the 
Attorney-General  of  Canada.  Counsel  for  New  Brunswick 
was  heard  in  reply. 

Counsel  on  'References. 

AY  here  the  Governor-General  refers  to  the  Supreme  Court 
some  question  of  law,  with  one  exception,  the  uniform  practice 
is  that  the  representative  of  the  Attorney-General  of  Canada 
is  first  heard.  He  also  has  the  reply  after  counsel  for  all  the 
interests  have  presented  their  arguments.  This  was  the  prac- 
tice adopted  in 

Reference  re  Liquor  Laws,  May  1st,  1904; 
Reference  re  Sunday  Legislation,  Feb.  21st,  1905 ; 
Reference  re  Provincial  Fisheries,  Oct.  9th,  1905 ; 
Reference  re  Grand  Trunk  Pacific  Railway,  Dec.,  1909; 
Reference  re  Criminal  Code,  May  16th,  1910. 

The  exception  above  referred  to  arises  where  the  question 
for  determination  is  as  to  whether  a  certain  Act  of  the  Parlia- 
ment of  Canada  already  passed  is  infra  rires. 


576  SUPREME    COURT    RULES. 

Rule  80.  In  the  Reference  re  Ferries,  May    2nd,    1905,   the    Court 

directed  counsel  appearing  for  the  Attorney-General  of  _0n- 
tario  to  open,  as  the  validity  of  a  Federal  statute  was 
impugned. 

This  practice,  however,  was  not  followed  in  the  somewhat 
analogous  case  of  the  Reference  re  Railway  Act,  where  by 
4  Edw.  VII.,  c.  31,  s.  1,  an  amendment  was  made  to  the  Rail- 
way Act,  but  the  2nd  section  provided  that  upon  the  passing 
of  the  Act  the  Governor  in  Council  should  submit  to  the 
Supreme  Court  the  question  of  the  competence  of  Parliament 
to  enact  the  said  amendment,  and  the  section  further  provided 
that  if  the  legislation  should  be  held  intra  vires,  the  Governor 
in  Council  should  issue  a  proclamation  naming  a  day  when 
the  Act  should  come  into  force.  The  question  was  submitted 
to  the  Supreme  Court,  when  the  Deputy  Attorney-General 
opened  the  matter  on  behalf  of  the  Attorney-General 
of  Canada,  and  was  followed  by  counsel  for  the  Grand  Trunk 
Rly.  and  the  railway  employees.  The  Deputy  Attorney- 
General  was  heard  in  reply. 

Re  Sunday  Legislation,  Oct.  30th,  1904. 

Counsel  for  Attorney- General  of  Canada  applied  for 
directions  as  to  what  parties  shall  be  represented  on  the 
hearing  and  receive  notice. 

The  following  order  made:  The  Attorney-General  of 
Canada  to  give  notice  (reference  inserted  at  length  in  notices) 
to  the  Attorney-General  of  each  province  and  Lieutenant- 
Governor  of  the  Northwest  Territories  and  Commissioner  of 
the  Yukon,  and  by  advertisement  to  be  inserted  twice  in  the 
Official  Gazette,  that  the  application  will  be  made  to  the 
Supreme  Court  on  the  14th  November  to  have  reference  set 
down  for  hearing  at  a  date  then  to  be  fixed  by  the  Court,  and 
that  the  Court  will  on  the  said  14th  November  next  be  also 
asked  to  direct  what  person  or  persons  or  what  class  of  persons 
shall  be  entitled  to  be  heard  thereupon. 

On  .14th  November,  counsel  for  the  Attorney-General 
moved  to  have  reference  inscribed  and  for  a  direction  as 
to  interests  to  be  represented  upon  argument  and  filed 
affidavits  shewing  service  and  publication  of  notice  as 
directed  by  the  Court.  The  Court  directed  that  the  follow- 
ing interests  be  represented:  The  Province  of  Ontario;  The 
Grand  Trunk  Railway  Co. ;  The  Toronto,  Hamilton  &  Buffalo 
Rly.  Co.;  The  Canadian  Copper  Co.;  The  Lord's  Day  Alli- 
ance. 
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Reference  re  Marriage,  March  llth.  1912.  Kule  81. 

Newcombe,  K.C.,  Deputy  Minister  of  Justice,  asked  to  have 
the  reference  set  down  and  a  direction  given  as  to  what 
parties  should  be  served  with  notice  of  hearing.  The  Court 
directed  that  notice  be  at  once  given  to  the  Attorneys-General 
of  the  different  Provinces  of  Canada,  and  the  Commissioner  of 
the  Yukon  Territory;  that  factums  be  filed  so  as  to  be  ex- 
changed, ten  days  previous  to  the  first  day  of  the  next  session, 
when  the  appeal  would  be  heard. 

The  conclusion^  be  drawn  from  these  cases  appears  to  be 
that  after  the  order  of  Reference  has  reached  the  Registrar, 
the  representative  of  the  Attorney-General  should  apply  either 
with  or  without  notice  to  parties  interested,  to  have  the  cause 
set  down  and  for  a  direction  from  the  Court  as  to  what  parties  x 
should  receive  notice,  and  how  that  notice  should  be  given. 
If  the  Attorney-General  has  in  advance  given  notice  to  all 
parties  who  ought  to  receive  the  same,  the  Court  may  proceed' 
to  fix  a  date  for  hearing  and  give  directions  as  to  who  shall' 
filed  factums  and  be  represented  on  the  argument.  If  the. 
application  by  the  Crown  is  ex.  parte  or  without  full  repreJ 
sentation  of  parties  interested,  the  Court  will  then  direct 
the  application  to  be  heard  at  a  future  date  and  in  the  mean- 
time that  notice  of  such  application  should  be  given  to  such 
parties  as  it  deems  desirable,  and  in  such  manner  as  it  deems 
proper,  and  on  such  future  date  the  Court)  will  direct  the 
reference  to  be  set  down  and  what  parties  should  be  heard, 
and  such  other  matters  Avith  respect  to  the  proceedings  as 
it  deems  advisable. 

APPEALS  FROM  BOARD   OF  RAILWAY   COMMISSIONERS. 

Rule  81.  Whenever  an  appeal  is  taken  from  any  decision  of 
the  Board  of  Railway  Commissioners  for  Canada  pursuant  to  the 
provisions  of  the  Railway  Act,  the  appeal  shall  be  upon  a  case 
to  be  stated  by  the  parties,  or  in  the  event  of  difference,  to  be 
settled  by  the  said  Board  or  the  Chairman  thereof,  and  the  case 
shall  set  forth  the  decision  objected  to,  and  so  much  of  the  affi- 
davits, evidence  and  documents  as  are  necessary  to  raise  the 
question  for  the  decision  of  the  Court. 

2.  All  the  Rules  of  the  Supreme  Court  from  1  to  62,  both 
inclusive,  shall  be  applicable  to  appeals  from  the  said  Board  of 
Railway  Commissioners  for  Canada,  except  in  BO  far  as  the 
Railway  Act  otherwise  provides. 
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Rule  82.  The  Railway  Act,  R.S.  c.  37,  s.  56,    confers   an   appellate 

jurisdiction  upon  the  Supreme  Court  from  the  order  or 
decision  of  the  Board  where  a  question  of  the  jurisdiction  of 
the  Board  is  involved,  and  leave  to  appeal  has  been  granted 
by  a  Judge  of  the  Supreme  Court. 

The  first  proceeding  upon  an  appeal  after  leave  granted 
under  section  56,  is  the  filing  in  the  office  of  the  Registrar  of  a 
case  certified  under  the  seal  of  the  Board.  The  practice  in  this 
respect  is  substantially  the  same  as  obtains  in  ordinary  appeals. 
The  parties  agree  as  to  the  contents  of  the  case  and  the  appel- 
lant has  the  same  printed  and  certified  to  the  Registrar  of  the 
Supreme  Court  by  the  Secretary  of  the  Board  of  Railway  Com- 
missioners. If  the  parties  are  unable  to  agree,  the  case  is 
settled  by  the  Board  or  the  Chairman  thereof. 


THE  REGISTRAR'S  JURISDICTION. 

Rule  82.  The  transaction  of  any  business  and  the  exercise  of 
any  authority  and  jurisdiction  in  respect  of  the  same,  which  by 
virtue  of  any  statute  or  custom,  or  by  the  practice  of  the  Court, 
was,  on  the  23rd  day  of  June,  1887,  or  might  thereafter  be  done, 
transacted  or  exercised  by  a  Judge  of  the  Court  sitting  in  Cham- 
bers, except  the  granting  of  writs  of  habeas  corpus  and  adjudi- 
cating upon  the  return  thereof,  and  the  granting  of  writs  of 
certiorari,  may  be  transacted  and  exercised  by  the  Registrar. 

The  Supreme  Court  Act,  R.S.  c.  139,  s.  109,  authorizes  the 
Judges  of  the  Supreme  Court  to  confer  upon  the  Registrar  all 
the  powers,  authority  and  jurisdiction  that  might  be  exercised 
in  Chambers  by  a  Judge  of  the  Court.  Pursuant  to  this 
statute,  a  General  Order  was  passed  on  the  17th  October,  1887. 

It  has  been  thought  desirable  to  include  in  the  Rules  every- 
thing contained  in  the  General  Orders,  and  the  provisions  of 
the  former  General  Order  No.  83  are  now  contained  in  the 
Rules  82  to  89,  both  inclusive. 

The  object  of  these  rules  is  to  relieve  the  Judges  of  the 
Court,  so  far  as  possible,  from  dealing  with  interlocutory 
applications,  and  wherever  in  the  rules  motions  may  be  made 
to  a  Judge  in  Chambers,  they  should  be  made  returnable 
before  the  Registrar,  as  Rule  142  expressly  provides  that  the 
expression  "  Judge  of  the  Supreme  Court  in  Chambers  "  or 
"  Judge  in  Chambers  "  shall  include  the  Registrar  sitting  in 
Chambers. 
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Rule  83.  In  case  any  matter  shall  appear  to  the  said  Registrar  Rule  83. 
to  be  proper  for  the  decision  of  a  Judge,  the  Registrar  may  refer 
the  same  to  a  Judge,  and  the  Judge  may  either  dispose  of  the 
matter,  or  refer  the  same  back  to  the  Registrar,  with  such  direc- 
tions as  he  may  think  fit. 

Rule  84.  Every  order  or  decision  made  or  given  by  the  said 
Registrar  sitting  in  Chambers  shall  be  as  valid  and  binding  on  all 
parties  concerned,  as  if  the  same  had  been  made  or  given  by  a 
Judge  sitting  in  Chambers. 

Rule  85.  All  orders  made  by  the  Registrar  sitting  in  Chambers 
shall  be  signed  by  the  Registrar. 

Rule  86.  Any  person  affected  by  any  order  or  decision  of  the 
Registrar,  except  as  otherwise  in  these  Rules  provided,  may  appeal 
therefrom  to  a  Judge  of  the  Supreme  Court. 

Except  as  otherwise  in  these  Rules  Provided. 

The  exceptions  here  referred  to  are  the  provisions  under 
Rules  1  to  4,  which  provide  for  an  appeal  from  a  Judge  in 
Chambers  to  the  full  Court,  where  the  question  of  jurisdiction 
is  raised. 

Rule  87.  All  appeals  from  the  Registrar  to  a  Judge  of  the 
Court  shall  be  by  motion  on  notice  setting  forth  the  grounds  of 
objection,  and  served  within  four  days  after  the  decision  com- 
plained of,  and  two  clear  days  before  the  day  fixed  for  hearing 
the  same,  or  served  within  such  other  time  as  may  be  allowed  by 
a  Judge  of  the  said  Court  or  the  Registrar. 

It  will  be  noted  that  under  this  Rule,  appeals  from  the 
Registrar  to  a  Judge  of  the  Court  may  be  made  upon  a  two 
days'  notice,  whereas  in  all  other  motions,  four  days'  notice  is 
required.  Vide  Rule  54  supra. 

Rule  88.  Appeals  from  the  Registrar  to  a  Judge  of  the  Court 
shall  be  brought  on  for  hearing  on  the  first  Monday  after  the 
expiry  of  the  delays  provided  for  by  the  next  preceding  Rule,  or 
so  soon  thereafter  as  the  same  can  be  heard,  and  shall  be  set 
down  not  later  than  the  preceding  Saturday  in  a  book  kept  for 
that  purpose  in  the  Registrar's  office. 
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Rule  89.  Although  Monday  is  the  day  provided   by   this  Rule   for 

hearing  appeals  from  the  Registrar,  the  practice  obtains, 
where  the  parties  consent  and  a  Judge  can  be  conveniently 
obtained,  to  bring  the  appeals  on  from  the  Registrar's  decision 
at  once.  This  often  saves  counsel  who  come  from  a  distance 
from  making  two  trips  to  Ottawa. 

Rule  89.  For  the  transaction  of  business  under  these  Rules, 
the  Registrar,  unless  absent  from  the  city,  or  prevented  by  illness 
or  other  necessary  cause,  shall  sit  every  juridical  day,  except 
during  the  vacations  of  the  Court,  at  11  a.m.,  or  such  other  hour 
as  he  may  specify  from  time  to  time  by  notice  posted  in  his 
office. 

FEES  TO  BE  PAID  REGISTRAR. 

Rule  90.  The  fees  mentioned  in  Form  H  set  out  in  the  Schedule 
to  these  Rules  shall  be  paid  to  the  Registrar  by  stamps  to  be  pre- 
pared for  that  purpose. 

Form  H.  in  the  Schedule  to  these  Rules  expressly  dispenses 
with  the  fees  being  paid  in  habeas  corpus  and  criminal 
appeals. 

Vide  infra,  p.  613. 

Appeals  in  forma  pauperis. 

The  Supreme  Court  or  a  Judge  thereof  has  no  power  to 
allow  an  appeal  in  forma  pauperis  or  to  dispense  with  the 
giving  of  the  security  required  by  the  statute.  Fraser  v. 
Abbott,  22nd  February,  1878,  and  16th  March,  1878. 

Where  leave  to  appeal  is  granted  in  forma  pauperis  by  the 
Privy  Council  this  will  entitle  the  appellant  to  obtain  the 
transcript  record  without  the  payment  of  any  fees. 

Dominion  Cartridge  Co.  v.  McArthur,  7th  Oct.,   1902,  Cout.  Dig. 
1165. 

On  7th  October,  1902,  present:  Sir  Henry  Strong,  C.J., 
and  Taschereau  Sedge  wick,  Girouard,  Da  vies  and  Mills,  JJ. 
A  motion  was  made  for  an  order  directing  the  Registrar  of  the 
Supreme  Court  of  Canada  to  transmit  the  record  to  the  Regis- 
trar of  Her  Majesty's  Privy  Council,  on  an  appeal  by  the 
respondent,  without  the  payment  of  the  fees  in  stamps  as 
required  by  the  statute  and  rules  of  practice  of  the  Court. 
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After  hearing  counsel  for  the  parties  the  motion  was  allowed  R«'e  91. 
and  the  order  made  as  applied  for,  the  Chief  Justice  stating 
that  as  this  was  an  extraordinary  case  in  which  the  Judicial 
Committee  of  the  Privy  Council  had  granted  special  leave  to 
appeal  in  forma  paiiix  n'x,  the  ordinary  rules  could  not  apply. 


COSTS. 

Rule  91.  Costs  in  appeal  between  party  and  party  shall  be 
taxed  pursuant  to  the  tariff  of  fees  contained  in  Form  I  set  out 
in  the  Schedule  to  these  Rules.  Vide  infra,  p.  614. 

There  is  no  provisions  for  the  taxation  of  costs  as  between 
solicitor  and  client.  Vide  Boak  v.  Merchants  Marine  Ins.  Co., 
:!rd  June,  1879. 

The  Supreme  Court  Act,  s.  71,  authorizes  a  judge  of  the 
court  appealed  from  to  extend  time  for  appealing,  and  s.  75 
gives  power  to  the  same  judge  to  allow  the  security  for  an 
appeal.  In  Iredale  V.  London,  Dec.  30th,  1907,  the  Hon.  the 
Chief  Justice  of  the  Court  of  Appeal  for  Ontario  made  an 
order  allowing  the  appellant's  security,  and  by  the  same  order 
extended  the  time  for  serving  notice  of  appeal  and  allowing 
as  good  service  a  notice  of  appeal  previously  served.  The 
order  provided  that  the  costs  of  the  application  be  costs  in  the 
appeal.  The  order  was  intituled  in  the  Court  of  Appeal  for 
Ontario.  After  conference  with  Mr.  Justice  Duff,  the  Regis- 
trar was  directed  to  recognize  orders  as  to  costs  made  by  the 
courts  below  in  the  above  matters  and  tax  the  costs  thereof 
in  the  same  way  as  interlocutory  costs  in  the  Supreme  Court. 

Hamburg  Packet  Co.  v.  The  King,  39  Can.  S.C.R.  621. 

It  was  held  that  costs  in  the  Supreme  Court  are  payable 
to  the  client,  and  if  as  between  him  and  his  counsel  or  soli- 
citor there  are  no  costs  payable  of  the  appeal  to  the  counsel 
or  solicitor,  no  costs  will  in  such  case  be  taxed  against  the 
unsuccessful  party. 

Wilson  v.  Davies. 

Following  this  judgment  the  registrar  refused  to  tax  to 
successful  party  costs  of  a  solicitor  and  counsel  who  repre- 
sented such  party  in  the  Supreme  Court  under  an  agreement 
between  the  client  and  a  guarantee  company,  and  subse- 
quently followed  this  case  in  Ponton  v.  The  City  of  Winnipeg. 
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Rule  91.  where  there  was  a  statute  of  the  Province  of  Manitoba  author- 
izing the  city  to  tax  against  unsuccessful  party  costs  in  suit 
although  the  City  Solicitor  was  paid  by  salary. 

Ponton  v.  City  of  Winnipeg,  41  Can.  S.C.R.  366. 

S.  468  of  the  charter  of  the  City  of  Winnipeg  (1  &  2  Edw. 
VII.,  c.  77),  provides  that  where  the  city  solicitor  is  engaged 
at  a  stated  salary,  the  city  has  the  right,  in  law  suits  and  pro- 
ceedings, to  recover  and  collect  "  lawful  costs  "  in  the  same 
manner  as  if  such  solicitor  were  not  receiving  such  salary. 
The  Corporation  enacted  a  by-law  appointing  its  solicitor  at 
an  annual  salary  and,  in  addition  thereto,  that  he  should  be 
entitled,  for  his  own  use,  to  such  lawful  costs  as  the  corpora- 
tion might  recover  in  actions  and  proceedings,  except  disburse- 
ments paid  by  the  city.  Upon  the  taxation  of  the  costs 
awarded  to  the  respondent  on  an  appeal  to  the  Supreme  Court 
of  Canada  (41  Can.  S.C.R.  18),  it  was  held  that  the  statute 
and  contracts  above  recited  applied  to  costs  awarded  on  said 
appeal  and  that,  on  the  taxation,  the  usual  fees  to  counsel 
and  solicitor  should  be  allowed.  Hamburg-American  Packet 
Co.  v.  The  King  (39  Can.  S.C.E.  621),  distinguished. 

Increased  Counsel  Fee. 

Except  by  consent,  the  Registrar  will  not,  when  taxing 
costs,  hear  any  application  for  increased  counsel  fee,  unless 
notice  of  such  application  has  been  given  to  the  solicitor  for 
the  opposite  party.  Applications  for  increased  counsel  fee 
should  be  made  to  the  Registrar  in  Chambers,  and  not  to  the 
Court. 

Beamish  v.  Kaulbach,  5th  June,  1879. 

An  application  for  increased  counsel  fee  is  not  one  for  the 
full  Court,  but  should  be  made  to  a  Judge  in  Chambers. 

Printing  Unnecessary  Matter. 

L'Heureux  v.  Lamarche,  12  Can.  S.C.R.,  at  p.  465. 

Cost  of  printing  unnecessary  and  useless  matter  in  case  not 
allowed  on  taxation. 

A  form  of  Bill  of  Appellant's  Costs  will  be  found  in  the 
Appendix  at  p.  623,  infra. 

A  form  of  Bill  of  Respondent's  Costs  will  be  found  in  the 
Appendix  at  p.  625,  infra. 

A  form  of  Affidavit  of  Disbursements  will  be  found  in  the 
Appendix  at  p.  626,  infra. 
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A  form  of  Sheriff's  Account  will  be  found  in  the  Appendix  Rule  93. 
at  p.  627,  infra. 

Rule  92.  The  Court  or  a  Judge  may  direct  a  fixed  sum  for 
costs  to  be  paid  in  lieu  of  directing  the  payment  of  costs  to  be 
taxed. 

It  is  under  this  Rule  that  costs  are  allowed  on  interlocutory 
applications. 

Rule  93.  In  any  case  in  which  by  the  order  or  direction  of  the 
Court,  or  Judge,  or  otherwise,  a  party  entitled  to  receive  costs  is 
liable  to  pay  costs  to  any  other  party,  the  Registrar  may  tax  the 
costs  such  party  is  so  liable  to  pay,  and  may  adjust  the  same  by 
way  of  deduction  or  set-off,  or  may,  if  he  shall  think  fit,  delay  the 
allowance  of  the  costs  such  party  is  entitled  to  receive  until  he 
has  paid  or  tendered  the  costs  he  is  liable  to  pay;  or  such  officer 
may  allow  or  certify  the  costs  to  be  paid,  and  direct  payment 
thereof,  and  the  same  may  be  recovered  by  the  party  entitled 
thereto,  in  the  same  manner  as  costs  ordered  to  be  paid  may  be 
recovered.  This  rule  shall  not  apply  to  appeals  from  the  Province 
of  Quebec. 

This  Rule,  and  the  six  following  Rules  are  new,  and  are 
adapted  from  the  corresponding  English  Order  65. 

This  Rule,  however,  does  not  apply  to  the  Province  of 
Quebec.  Art.  553  of  the  Code  of  Civil  Procedure  reads  as 
follows : 

"Every  condemnation  to  costs  involves,  by  the  operation 
of  law,  distraction  in  favour  of  the  attorney  of  the  party  to 
whom  they  are  awarded." 

Costs,  therefore,  being  the  property  of  the  solicitor,  are  not 
the  subject  of  set  off  in  that  Province. 

"  By  Way  of  Deduction  or  Set-Off." 

Where  several  points  are  in  dispute,  and  each  party  suc- 
ceeds on  some  of  them,  the  costs  may  be  set  off  one  against  the 
other,  and  the  plaintiff  or  defendant  ordered  to  pay  the 
balance  (Bankart  v  Tennant,  L.R.  10  Eq.  141,  150;  and  see 
Knight  v.  Pursell,  28  W.R.  90;  Badische  Anilin  v.  Levin- 
stein, 29  C.D.  366;  Jenkins  v.  Jackson  (1891),  1  Ch.  89.  Costs 
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Eule  93.  payable  under  different  orders  in  the  same  suit,  and  notwith- 
standing change  of  solicitors  (Robarts  v.  Buee,  8  C.D.  198), 
or  in  two  suits  in  which  the  same  estate  is  being  administered 
(Lee  v.  Pain,  4  Hare,  255),  may  be  set  off  against  each  other; 
but  the  costs  of  two  independent  proceedings  in  different 
Courts  cannot  be  set  off  against  each  other  (Collett  v.  Preston, 
15  Beav.  458;  Wright  v.  Mudie,  1  Sim.  &  Stu.  266;  Ex  p. 
Griffin,  14  C.D.  37)  ;  thus,  the  costs  of  appeal  from  a  County 
Court  to  a  Divisional  Court  cannot  be  set  off  against  the  costs 
of  a  bankruptcy  appeal  to  a  Divisional  Court,  though  both 
Courts  belong  to  the  K.  B.  D.  (Re  Bassett  (1896),  1  Q.B. 
219)  ;  and  costs  in  interpleader  proceedings  cannot  be  set  off 
against  costs  in  the  action  (Barker  v.  Hemming,  5  Q.B.D. 
609).  Chitty,  J.,  refused  to  set  off  costs  of  an  application  to 
remove  a  County  Court  action  into  the  C.  D.  against  the  costs 
of  the  action.  (Hassell  v.  Stanley  (1896),  1  Ch.  607.)  See, 
too,  David  v.  Rees  (1904),  2  KB.  435. 

"Where  the  C.  A.  dismissed  an  action,  and  remitted  a  cross 
action  for  trial,  but  the  order  was  silent  as  to  any  set-off  of 
costs,  an  application  for  stay  of  taxation  and  for  set-off  of  the 
costs  which  might  be  ordered  to  be  paid  by  plaintiffs  in  the 
cross-action  against  costs  payable  to  them  in  the  original 
action  was  refused,  the  Court  declining  to  deprive  the  party 
of  the  present  right  to  costs  given  to  him  by  the  order  of  the 
C.  A.  (Automatic  Weighing  Machine  Co.  v.  Combined  Weigh- 
ing Co.,  37  W.R.  636).  The  fact  that  two  actions  are  con- 
solidated makes  no  difference,  provided  the  costs  sought  to 
be  set  off  are  recoverable  under  an  order  prior  to  the  order 
for  consolidation  (Bake  v.  French  (1907),  1  Ch.  428). 

Costs  which  a  party  is  ordered  to  pay  personally  may  be 
set  off  against  costs  to  which  he  is  entitled  to  receive  out  of 
a  fund  in  favour  of  the  party  to  whom  he  is  liable  (Batten 
v.  Wedgwood.  &c.,  Co.,  (1884),  28  C.D.  317).  Where  a 
party  entitled  under  an  order  to  costs  out  of  the  estate, 
appealed  from  an  interlocutory  order,  and  ,his  appeal  was 
dismissed  with  costs,  the  C.A.  refused  to  order  the  costs  of 
the  respondent  of  the  appeal  to  be  set  off  against  the  costs 
payable  to  the  appellant  under  the  previous  order.  (Re 
Crawshay,  45  C.D.  318). 

Solicitors'  Lien. 

The  costs  may  be  directed  to  be  set  off  without  regard  to 
the  lien  of  the  solicitors,  which  only  extends  to  the  ultimate 
balance  (Bawtree  v.  Watson,  2  Keen,  713;  Cattell  v.  Simons, 
6  Beav.  304). 
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Married   Woman.  -Rule  94. 

Costs  payable  by  a  married  woman  out  of  her  separate 
estate  may  be  a  set-off  against  costs  payable  to  her  person- 
ally. A  judgment  against  her,  though  limited,  is  a  personal 
one  (Pelton  v.  Harrison  (1892),  1  Q.B.  118;  and  cf.  Holtby 
v.  Hodgson,  24  Q.B.D.  103;  but  the  death  of  her  husband 
does  not  convert  a  judgment  limited  to  her  separate  estate 
in  the  form  of  Scott  v.  Morley,  20  Q.B.D.  120,  into  a  judg- 
ment upon  which  the  widow  can  be  personally  called  upon 
to  pay  (Pe  Heicett  (1895)  1  Q.B.  p.  332,  'per  Vaughan 
Williams,  J.). 

N<  t-off  of  Debt  Against  Costs. 

S<><>  r-rhtfiJr  v.  Gloag,  10  C.D.  676;  MeynaU  v.  Morris 
(1911),  104  L.T.,  667. 

Forms  of  Direction  as  to  Set-off. 
See  Seton,   248-252. 

Rule  94.  The  Registrar  may,  whenever  he  deems  it  advisable, 
reserve  any  question  arising  on  the  taxation  of  costs  for  the  opin- 
ion of  a  Judge. 

Rule  95.  The  Registrar  shall,  for  the  purpose  of  any  proceeding 
before  him,  have  power  and  authority  to  administer  oaths  and 
examine  witnesses,  and  shall  in  relation  to  the  taxation  of  costs 
have  authority  to  direct  the  production  of  such  books,  papers  and 
documents  as  he  shall  deem  necessary. 

Rule  96.  Any  person  who  may  be  dissatisfied  with  the  allow- 
ance or  disallowance  by  the  Registrar,  in  any  bill  of  costs  taxed 
by  him,  of  the  whole  or  any  part  of  any  items,  may,  at  any  time 
before  the  certificate  or  allocatur  is  signed,  or  such  earlier  time 
as  may  in  any  case  be  fixed  by  the  Registrar,  deliver  to  the  other 
party  interested  therein,  and  carry  in  before  the  Registrar,  his 
objection  in  writing  to  such  allowance  or  disallowance,  specifying 
therein  by  a  list,  in  a  short  and  concise  form,  the  items  or  parts 
thereof  objected  to,  and  the  grounds  and  reasons  for  such  objec- 
tions, and  may  thereupon  apply  to  the  Registrar  to  review  tht  tax- 
ation in  respect  of  the  same.  The  Registrar  may,  if  he  shall  think 
fit,  issue,  pending  the  consideration  of  such  objections,  a  certificate 
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Rule  97.  of  taxation  or  allocator  for  or  on  account  of  the  remainder  of  the 
bill  of  costs,  and  such  further  certificate  or  allocator  as  may  be 
necessary  shall  be  issued  by  the  Registrar  after  his  decision  upon 
such  objections. 

Grounds  and  reasons  for  objections. 

Objection  to  Principle  of  Taxation. 

This  Rule  applies  only  where  specific  objections  are  made 
as  to  the  allowance  or  disallowance  of  particular  items,  and 
not  where  the  general  principle  on  which  the  taxation  has  pro- 
ceeded is  objected  to  (Sparrow  v.  Hill,  1  Q.B.D.  362;  Re 
Fletcher  &  Dyson,  19  Times  Eep.  682).  And  where  there  has 
been  a  refusal  to  tax,  and  a  certificate  given  that  there  is 
nothing  to  tax,  the  Court  has  jurisdiction  to  vary  or  discharge 
the  certificate  on  summons  without  objections  being  carried  in 
(Re  Castle,  36  C.D.  194).  See,  however,  Craske  v.  Wade,  80 
L.T.  380. 

No  Review  on  Point  s*not  Raised  by  Objections. 

Points  not  raised  in  the  written  objections  before  the  tax- 
ing officer  cannot  be  raised  on  summons  to  review  (Be  Nation, 
57  L.T.  648 ;  Shrapnel  v.  Laing,  20  Q.B.D.  p.  334,  per  Lord 
Esher,  M.R. ;  Stronsberg  V.  Sanders,  38  W.R.  117). 

Rule  97.  Upon  such  application  the  Registrar  shall  reconsider 
and  review  his  taxation  upon  such  objections,  and  he  may,  if  he 
shall  think  fit,  receive  further  evidence  in  respect  thereof. 

This  Rule  differs  from  the  corresponding  English  Rule  in 
not  requiring  the  Registrar  to  state  the  grounds  and  reasons  of 
his  decision. 

Rule  98.  Any  party  who  may  be  dissatisfied  with  the  certificate 
or  allocator  of  the  Registrar  as  to  any  item  which  may  have  been 
objected  to  as  aforesaid,  may  within  two  days  from  the  date  of 
the  certificate  or  allocator,  or  such  other  time  as  the  Registrar 
at  the  time  he  signs  the  certificate  or  allocator  may  allow,  appeal 
to  a  Judge  of  the  Supreme  Court  from  the  taxation  as  to  the  said 
item,  and  the  Judge  may  thereupon  make  such  order  as  to  him 
may  seem  just;  but  the  certificate  or  allocator  of  the  Registrar 
shall  be  final  and  conclusive  as  to  all  matters  which  shall  not  have 
been  objected  to  in  manner  aforesaid. 
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Appeal  to  a  Judge  of  the  Supreme  Court.  Rule  98. 

A  form  of  Notice  of  Motion  will  be  found  in  the  Appendix, 
infra,  p.  629. 

s  Win  /•<    I\i  ricir  Directed  —  Discretion  of  Taxing  Officer. 

The  certificate  of  the  taxing  officer  will  not  generally  be 
reviewed  on  a  mere  question  of  quantum  (lie  Callin.  18  Beav. 
;")08;  Friend  v.  Solly.  10  Beav.  329;  Alsop  v.  Lord  Oxford, 
1  My.  &  K.  564)  ;  or  of  quoties  (Re  Brown,  L.R.  4  Eq.  464)  ; 
but  only  where  the  taxing  officer  has  acted  on  some  mistaken 
principle,  or  where  there  has  been  some  irregularity  in  the 
proceedings  before  him  (Fenton  v.  Crichett,  3  Mad.  496; 
Russell  v.  Buchanan,  9  Sim.  167;  and  see  Turnbull  v.  Janson, 
3  C.P.D.  264;  The  Ncera,  5  P.D.  118;  Hargreaves  v.  Scott,  4 
C.P.D.  21;  Brown  v.  Sewell,  16  C.D.  517;  Ager  v.  Blacklock, 
f>6  L.T.  890;  Budgett  v.  B.  (1895),  1  Ch.  202;  Oliver  v. 
Rabbins,  43  W.R.  137). 

In  a  proper  case,  however,  the  taxation  may  be  reviewed 
even  upon  a  question  of  quantum,  e.g.,  where  there  has  been  a 
very  exorbitant,  charge  (Smith  v.  Biiller,  L.R.  19  Eq.  p.  474, 
per  Malins,  V.C.). 

Where  the  Court  has  delegated  to  the  taxing  officer  the 
decision  of  a  question  as  to  costs,  the  matter  is  within  his  dis- 
cretion, and  there  can  be  no  appeal  from  Ids  decision,  unless 
he  has  failed  to  exercise  his  discretion  at  all  (Boswcll  v. 

ks,  36  C.D.  444). 


"  Final  and  Conclusive." 

Objections  need  not  be  carried  in  where  the  ground  of 
IN  -view  is  that  the  taxing  officer  has  proceeded  on  a  wrong 
principle,  and  specific  items  are  not  objected  to,  but  the  Court 
has  jurisdiction  to  vary  or  discharge  the  certificate  (Re 
Castle,  36  C.D.  194;  Sparrow  v.  Hill  1  Q.B.D.  362;  Re 
Fletcher  &  Dyson,  19  Times  Rep.  682).  Where,  however,  in 
taxing  a  bill  of  costs  in  an  action  where  judgment  on  a 
counterclaim  had  been  given  for  the  plaintiff,  the  master  dis- 
allowed the  whole  of  the  costs  incurred  by  the  plaintiff  in 
meeting  the  counterclaim  upon  the  merits  and  in  detail,  it  was 
held  that  objections  must  be  carried  in  (Craskc  v.  Wade,  80 
L.T.  380).  Where  a  party  carried  in  objections  to  the  dis- 
allowance of  items  before  the  taxing-master  which  were 
allowed,  and  the  opposite  party  carried  in  no  objections  to  the 
allowance  of  such  items,  but  applied  to  review  the  taxation,  it 
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Rule  99.  Was  held  that  objections  ought  to  have  been  carried  in,  and 
the  application  was  refused  (Strousberg  v.  Sanders,  38  W.R. 
117).  A  point  not  raised  in  the  objections  carried  in  before 
the  taxing-master  cannot  be  taken  upon  the  hearing  in  review 
(Re  Nation,  57  L.T.  648;  Shrapnel  v.  Laing,  20  Q.B.D.  334). 

Rule  99.  Such,  appeal  shall  be  heard  and  determined  by  the 
Judge  upon  the  evidence,  which  shall  have  been  brought  in  before 
the  Registrar  and  no  further  evidence  shall  be  received  upon  the 
hearing  thereof,  unless  the  Judge  shall  otherwise  direct  and  the 
costs  of  such  appeal  shall  be  in  the  discretion  of  the  Judge. 

Cases. 

See  Sturge  v.  Dimsdale,  9  Beav.  170,  where  the  Court, 
having  communicated  with  the  taxing  officer  as  to  the  proceed- 
ings in  his  office,  refused  to  receive  an  affidavit  by  the  parties 
as  to  what  had  taken  place  there;  and  see  Charlton  v.  C.,  31 
W.R.  237 ;  Hester  v.  H.,  34  C.D.  617. 


CROSS-APPEALS. 

Rule  100.  It  shall  not,  under  any  circumstances,  be  necessary 
for  a  respondent  to  give  notice  of  motion  by  way  of  cross-appeal, 
tmt  if  a  respondent  intends  upon  the  hearing  of  an  appeal 
to  contend  that  the  decision  of  the  Court  below  should  be  varied, 
he  shall,  within  fifteen  days  after  the  security  has  been  approved, 
or  such  further  time  as  may  be  prescribed  by  the  Court  or  a  Judge 
in  Chambers,  give  notice  of  such  intention  to  all  parties  who  may 
be  affected  thereby.  The  omission  to  give  such  notice  shall  not 
in  any  way  interfere  with  the  power  of  the  Court  on  the  hearing 
of  an  appeal  to  treat  the  whole  case  as  open,  but  may,  in  the 
discretion  of  the  Court,  be  ground  for  an  adjournment  of  the 
appeal,  or  for  special  order  as  to  costs. 

This  Rule  contains  an  important  change  from  the  provision 
of  former  Rule  61,  in  that  notice  of  cross  appeal  must  be  given 
within  fifteen  days  after  the  security  has  been  approved,  and 
not  fifteen  days  before  the  first  day  of  the  next  session. 

Mayor,  etc.,  of  Montreal  v.  Hall,  17th  Nov.,  1883,  Cass.  Dig.,  2nd 

ed.,  680. 

Counsel  for  respondents,  who  has  given  notice  of  cross- 
appeal,  moves  for  leave  to  proceed  with  cross-appeal,  notwith- 
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standing  original  case  not  filed  until  that  day  hy  appellants,  Rule  100. 
and  the  appeal  has  not  been  inscribed. 

Counsel  for  appellants  also  moves  to  have  principal  appeal 
heard,  the  delay  in  inscribing  and  in  filing  factums  having 
been  an  oversight. 

Held,  that  if  the  cross-appellant  desired  to  proceed  with 
his  cross-appeal  he  should  have  himself  filed  the  original  case. 
Both  principal  appeal  and  cross-appeal  ordered  to  stand  over. 

Canadian  Pacific  Railway  Co.  v.  Lawson,  Gout.  Dig.  74. 

A  rule  was  discharged  so  far  as  it  asked  a  nonsuit,  but 
was  made  absolute  for  a  new  trial.  Held,  on  an  appeal  by 
defendant,  that  although  the  plaintiff  was  entitled  to  recover, 
yet,  as  he  had  not  appealed  from  the  order  for  a  new  trial,  the 
rule  should  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Pilon  v.  Brunet,  5  Can.  S.C.R.  319. 

A  motion  to  quash  an  appeal  on  the  ground  that  it  should 
not  have  been  brought  as  a  substantive  appeal,  but  as  a  cross-- 
appeal, was  dismissed.  Rut  the  respondent,  although  success- 
ful in  getting  the  judgment  varied,  was  allowed  only  the  costs 
of  a  cross-appeal  taken  under  Rule  61  (now  Rule  100). 

City  of  Montreal  v.  Labelle,  14  Can.  S.C.R.  741. 

A  respondent  whose  verdict  must  be  set  aside  on  the 
ground  that  it  was  awarded  by  way  of  solatium  cannot  be 
Liivcn  substantial  damages  where  he  has  failed  to  give  notice 
of  his  intention  to  ask  appropriate  relief  by  way  of  cross- 
appeal. 

Stephens  v.  Chausse,  15  Can.  S.C.R.  379. 

Plaintiff  recovered  $5,000  damages  in  an  action  for  negli- 
gence but  the  verdict  was  reduced  to  $3,000  on  appeal  to  the 
(Queen's  Bench  on  the  ground  that  the  assessment  made  by  the 
trial  Court  included  vindictive  damages  for  which  the  defend- 
ant was  not  liable.  The  Supreme  Court  was  of  opinion  that 
the  amount  awarded  by  the  Superior  Court  at  the  trial  was 
not  unreasonable  and  could  not  be  said  to  include  vindictive 
damages,  but.  as  there  was  no  cross-appeal  by  the  plaintiff, 
the  Court  would  not  interfere  to  restore  the  original  judg- 
ment. 

41 
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Kule  100.      Buhner  v.  The  Queen,  23  Can.  S.C.R.  488. 

A  cross-appeal  will  be  disregarded  by  the  Court  when 
Rules  62  and  63  of  the  Supreme  Court  rules  have  not  been 
complied  with  (now  covered  by  Rules  100  and  101). 

Town  of  Toronto  Junction  v.  Christie,  25  Can.  S.C.R.  551. 

Under  the  Ontario  Judicature  Act,  R.S.O.  1887,  c.  44, 
ss.  47  and  48,  the  Court  of  Appeal  has  power  to  increase 
damages  awarded,  to  a  respondent  without  a  cross-appeal,  and 
the  Supreme  Court  has  the  like  power  under  its  Rule  No.  61 
(now  100).  Taschereau.  J.,  dissented.  Per  Strong,  C.J. 
Though  the  Court  will  not  usually  increase  such  damages 
without  a  cross-appeal,  yet  where  the  orginal  proceedings 
were  by  arbitration  un'der  a  statute  providing  that  the  Court, 
on  appeal  from  the  award,  shall  pronounce  such  judgment 
as  the  arbitrators  should  have  given,  the  statute  is  sufficient 
notice  to  an  appellant  of  what  the  Court  may  do  and  a 
cross-appeal  is  not  necessary. 

McNichol  v.  Malcolm,  1907. 

In  this  case  the  plaintiff  (respondent)  Malcolm,  brought 
tin  action  against  McNichol,  appellant,  and  the  Standard 
Plumbing  Co.,  claiming  $18,000  damages  under  the  following 
circumstances:  The  defendant  McNichol  was  plaintiff's  land- 
lord, and  by  the  lease  between  them,  covenanted  to  keep  the 
premises  heated  up  to  70  degrees  above  zero.  During  the 
winter  the  heating  proved  defective,  and  plaintiff  gave  notice 
to  her  landlord  to  have  the  heating  made  satisfactory.  Upon 
examination  of  the  premises,  the  landlord  found  it  necessary 
to  make  a  change  in  the  radiators,  and  for  that  purpose  called 
upon  the  Standard  Plumbing  Co.,  who  were  under  contract 
with  him  in  connection  with  the  construction  of  the  building, 
to  put  in  the  necessary  plant  for  suitably  heating  the  premises, 
to  make  the  plaintiff's  rooms  satisfactory.  In  the  course  of 
installing  the  new  radiators,  the  plaintiff's  premises  were 
flooded  with  steam  and  her  stock  in  trade  destroyed. 

At  the  trial  she  recovered  judgment  against  both  defend- 
ants, but  upon  appeal  to  the  full  Court  the  judgment  in  her 
favour  ae-ainst  the  Plumbing  Co.  was  set  aside,  and  the  action 
dismissed  as  against  them  without  costs.  Thereupon  McNichol 
appealed  to  the  Supreme  Court.  His  notice  of  appeal,  dated 
June  10th,  1907,  concludes  as  follows:  "  And  the  said  II.  R. 
McNichol  will  ask  that  in  case  the  action  is  not  dismissed  as 
against  him,  that  he  be  granted  indemnity  from  or  relief  over 
against  his  co-defendants." 
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The  case  on  his  appeal  was  certified  to  the  Registrar  of  the  Rule  100. 
Supreme  Court  on  the  13lh  April,  1907.     On  the  18th  April, 
the  respondent  Malcolm  served  upon  the  Standard  Plumbing 

the  following  notice  of  cross-appeal: 

"  Take  notice  that  on  the  hearing  of  the  appeal  of  the 
ubove  named  appellants,  the  plaintiff  will  contend  that  the 
decision  of  the  Court  of  Appeal  should  be  varied  and  the 
judgment  of  Chief  Justice  Dubuc  entered  at  the  trial  of  this 
action  in  the  Court  of  King's  Bench  should  be  restored  except 
as  to  damages  by  water.  Dated  this  18th  day  of  April,  1907." 

The  Plumbing  Co.  filed  a  factum  upon  the  cross-appeal  and 
appeared  by  counsel  upon  the  argument,  and  took  objection  to 
the  notice  of  cross-appeal,  claiming  that  no  security  had  been 
•riven  the  Plumbing  Co.  by  the  respondent  Malcolm,  and  that 
her  proceeding  was  a  substantive  appeal  from  the  Court  of 
Appeal  and  that  no  relief  in  the  present  appeal  could  be 
obtained  against  them.  They  also  filed  the  following  letters: 

"Winnipeg,  May  14th,  1907. 

"  Messrs.  Aikins,  Robson  &  Co.,  Barristers,  etc.,  City, 
(Solicitor  for  McNichol). 

Re  Malcolm  vs.  McNichol. 

"DEAR  SIRS: — As  there  seems  to  be  some  doubt  as  to 
whether  or  not  you  propose  to  claim  relief  orer  against  the 
Standard  Plumbing  Co.  upon  the  hearing  of  the  appeal  in  the 
Supreme  Court,  we  would  be  glad  if  you  would  write  us  a  note 
and  state  positively  whether  it  is  your  intention  upon  the  appeal 
to  do  so.  We  do  not  know  that  it  will  be  necessary  for  us  to 
appear  on  the  appeal  unless  you  intend  to  claim  relief  over 
against  our  clients.  Please  let  us  hear  from  you. 

"  Yours  truly, 
("  Signed)      Hough,  Campbell  &  Ferguson," 

(Solicitors  for  Standard  Plumbing  Co.). 

"Winnipeg,  May   16th,   1907. 

"  Messrs.   Hough,  Campbell  &  Ferguson,  Barristers, 
Winnipeg,  Man. 

Re  Malcolm  vs.  McNichol. 

"DEAR  SIRS: — We  have  your  letter  of  the  14th.  We  are 
not  claiming  relief  over  against  your  clients  at  the  hearing  of 
the  appeal  in  the  Supreme  Court,  in  accordance  with  the  arrange- 
ment made  between  Mr.  Aikins  and  Mr.  Wilson  when  the  case 
came  up  before  the  Court  of  Appeal,  that  the  question  of  indem- 
nity or  relief  over  against  your  clients  should  not  be  taken  up 
until  the  rights  of  the  plaintiff  against  each  of  the  defendants 
had  been  determined. 

"  Yours  truly, 
"  (Signed)  Aikins,   Robson   &   Co." 

The  Court  reserved  judgment  on  the  application  of  the 
Plumbing  Co.,  heard  the  entire  case  on  the  merits,  and  gave 
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Rule  100.  judgment  that  the  notice  of  cross-appeal  was  properly  given, 
and  dismissed  the  appeal  of  McNichol,  but  reversed  the  Court 
of  Appeal  below  and  allowed  the  cross-appeal  against  the 
Plumbing  Co.  with  costs. 

Coy  v.  Pommerenke,  44  Can.  S.C.R.  543. 

In  this  case  an  application  was  made  to  Mr.  Justice 
Idington  to  set  aside  a  notice  of  cross-appeal,  when  the  follow- 
ing judgment  was  pronounced  (not  reported)  : 

"  The  respondent  Pommerenke  brought  an  action  against  one 
Bate  and  three  others,  of  whom  appellant  is  one,  alleging  that 
Bate,  who  was  his  agent  for  sale  of  lands,  had,  with  the  assist- 
ance of  these  others,  defrauded  him. 

"  The  trial  judge  exonerated  one  of  these  others,  and  gave 
judgment  against  Bate  and  two  of  these  others. 

"  Bate  made  no  appeal.  The  present  appellant  and  another 
named  Murison,  appealed  to  the  Court  of  Appeal.  That  Court 
relieved  Murison,  but  held  appellant  liable  along  with  Bate. 

"  On  appellant  giving  notice  of  appeal  to  this  Court,  the 
respondent  Pommerenke  gave  notice  under  Rule  100,  by  way  of 
cross-appeal,  claiming  that  the  judgment  against  Murison  should 
be  restored. 

"  That  notice  is  now  moved  against  by  Murison  on  the  ground 
that  he  is  in  no  way  concerned  in  the  appeal  and  cannot  be 
reached  by  such  a  proceeding. 

"  It  seems  to  me  the  decision  of  this  court  in  the  cases  of 
Pilling  and  Lowell  v.  The  Attorney-General  of  Canada  is  con- 
clusively against  this  motion. 

"  Those  appeals  arose  out  of  proceedings  had  in  the  Exchequer 
Court  of  Canada  under  an  act  for  the  winding-up  of  the  Quebec 
Southern  Rly.  Co.  The  appellants  Pilling  and  Lowell  claimed, 
along  with  three  others  Lawton,  Hasseltine  and  Bloom,  to  rank 
for  the  full  amount  of  the  bonds  they  alleged  each  to  have 
become  entit  led  to,  but  the  referee  only  allowed  to  each  the  sum 
he  had  advanced.  Pilling  and  Lowell  both  appealed  to  this 
court.  The  Attorney-General  gave  .notice  by  way  of  cross-appeal 
to  the  five  bondholders,  claiming  these  bonds  were  worthless  in 
law  and  no  sum  should  be  allowed  any  of  the  parties. 

"  After  the  case  had  been  set  down,  Lawton  Hasseltine,  and 
Bloom  who  had  not  appealed,  and  whose  judgment  was  sought 
to  be  thus  upset  by  the  cross-appeal,  moved  the  Court  to  be 
dismissed  from  the  appeal.  Counsel  put  forward  in  argument 
substantially  the  same  grounds  as  taken-  before  me  herein  on 
behalf  of  Murison,  cited  the  same  cases,  and  in  compliance  with 
the  direction  of  the  court  filed  a  written  brief. 

"  The  motion  was  directed  to  stand  over  until  the  argument 
of  the  appeal,  which  might,  as  the  facts  were  very  involved, 
illuminate  the  point;  and  the  right  of  the  Attorney-General  to 
appeal  at  all  was  challenged. 

"  The  judgment  of  the  court  was  that  the  Attorney-General 
had  a  right  to  appear  instead  of,  or  for,  the  Minister  of  Railways 
and  Canals,  and  to  raise  all  the  questions-  proper  to  be  considered 
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upon  such  a  cross-appeal,  as  against  parties  who  did  not  appeal  Hale  100. 
as  well  as  against  those  who  had  appealed. 

"So  far  as  I  can  find,  I  was  the  only  one  agreeing  in  this 
judgment  to  give  reasons  touching  the  point  now  in  question,  of 
the  extent  to  which  a  notice  under  Rule  100  might  go. 

"I  find  I  put  my  reasons  therefor  as  follows: 

"  '  The  other  three  parties,  Lawton,  Hasseltine,  and  Bloom, 
collocated  for  claims  dependent  on  same  title,  did  not  appeal, 
but  I  fear  the  cross-appeal  must  be  held  to  reach  them  also. 

"  They  and  those  who  have  appealed  all  joined  in  one  asser- 
tion of  claim,  one  set  of  pleadings  and  issue,  and  therefore  I  do 
not  see  how  this  can  be  distinguished  from  the  case  of  McNichol 
v.  Malcolm,  39  Can.  S.C.R.  265.' 

"  I  had  some  doubt  in  that  case  by  reason  of  the  clearly  dis- 
tinct and  separate  interest  each  claimant  had,  though  their  title 
dependent  on  the  same  origin,  and  the  proceedings  to  enforce 
same  originated  as  stated  in  a  joint  pursuit,  yet  it  might  well 
have  happened  each  had  as  he  could  have  pursued  his  own 
remedy  quite  independently  of  the  others. 

"  The  motion  made  on  behalf  of  these  three  parties,  Lawton, 
Hasseltine  and  Bloom,  to  have  the  appeal  quashed  as  against 
them  was  in  effect  dismissed  as  judgment  was  given  against  the 
claims  of  the  five  bondholders. 

"  In  short,  that  decision  covers  a  case  going  far  beyond  what 
appears  by  way  of  objection  here. 

"  It  cannot  be  said  that,  because  the  other  members  of  the 
court  failed  to  deal  with  the  point  in  opinions  they  gave,  another 
view  was  held  by  them.  It  is  clear  beyond  any  doubt  the  con- 
clusion reached  could  not  be  so  reached  without  overruling  the 
objection. 

"  The  motion  must  be  dismissed  without  costs,  as  the  deci- 
sion upon  which,  and  but  for  which,  I  might  have  had  much 
doubt  or  difficulty  is  not  reported." 

AY  hen  the  case  came  on  to  be  heard  on  the  merits,  the 
question  oH  the  right  of  the  respondent  to  serve  a  notice  of 
-appeal  upon  one  of  the  defendants  was  again  raised,  but 
as  the  majority  of  the  Court  was  of  opinion  to  dismiss  the 
cross-appeal  on  the  merits  it  did  not  become  necessary  to  deter- 
mine the  question  of  practice  raised.  The  Chief  Justice 
agreed  with  Mr.  Justice  Anglin,  who  expressed  doubts  as  to 
tho  riirht  of  the  respondent  to  serve  such  a  notice  of  cross- 
nppojil,  and  even  of  the  right  of  the  judges,  by  rule,  to 
authorize  this  being  done  in  view  of  the  provisions  of  s.  75  of 
the  Supreme  Court  Act,  "  inasmuch  as  it  would  confer  a  right 
to  launch  and  maintain  what  is  in  reality  an  independent 
appeal."  Mr.  Justice  Davies  disposes  of  the  case  without 
deciding  the  question  of  practice,  and  was  disposed  to  dis- 
tinguish the  facts  of  that  case  from  .l/>.Y/f//r)/  v.  Malcolm. 
supra.  Mr.  Justice  Idington  affirmed  the  view  lie  took  when 
the  matter  cnme  before  him  in  Chambers,  while  Mr.  Justice 
Duff  did  not  deal  with  the  question  of  practice. 
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.Rule  100.       Cross  appeals — Privy  Council  Cases. 

Every  party  who  feels  aggrieved  by  a  decree  ought  to 
appeal  against  that  part  of  it  which  he  complains  of.  Nana 
Narain  Eao  v.  Hurree  Punt  Bhao,  11  Moo.  P.O.  36. 

Where  two  or  more  parties  appeal  against  one  decree  or 
where  the  same  party  appeals  against  several  decrees,  whether 
made  in  the  same  suit  or  in  cross-suits,  the  Judicial  Committee 
will,  if  the  ends  of  justice  seem  likely  to  be  furthered  thereby, 
permit  them  to  be  consolidated  and  to  come  on  for  hearing 
upon  one  printed  case  on  each  side  and  a  single  appendix ;  and 
this  permission  may  be  given  upon  the  application  either  of 
appellant  or  respondent.  Ketenneyer  v.  Obermuller,  2  Moo. 
P.O.  93.  Campbell  v.  Dent,  2  Moo.  P.O.  292.  Colonial 
Sank  v.  Warden,  5  Moo.  P.O.  340.  Prinsep  and  East  India 
Co.  v.  Dyce  Sombre  et  al.,  10  Moo.  P.O.  232. 

The  date  of  the  order  for  consolidation  is  considered  as  the 
date  of  both  appeals,  and  the  term  from  which  time  is  thence- 
forth to  be  reckoned  in  the  proceedings,  and  without  a  con- 
solidation of  the  appeals,  permission  to  lodge  a  single  case  and 
for  a  single  hearing  will  be  granted  upon  the  application  of 
the  respondent,  even  where  separate  orders  in  separate  pro- 
ceedings are  impunged,  if  the  respondent  in  each  case  is  the 
same  and  the  orders  in  each  case  involve  the  same  con- 
sideration. In  re  Downie  and  Arrindell,  3  Moo.  P.O.  414. 

In  the  Privy  Council  it  is  said :  ' '  Care  will  be  taken  not  to 
make  the  consolidation  absolute,  if  the  rights  of  either  party 
may  be  injuriously  affected."  Thus  in  an  order  made  for  the 
admission  of  a  cross-appeal  it  was  provided  that  the  cross- 
appeal  was  to  be  prosecuted  and  come  on  for  hearing  on  one 
printed  case  and  on  the  same  printed  transcript  record  as  the 
principal  appeal,  provided  the  same  were  duly  proceeded  writh 
by  the  appellants,  but  if  such  principal  appeal  should  be  dis- 
missed for  non-prosecution,  then  the  petitioners  were  to  be  at 
liberty  to  prosecute  their  cross-appeal  as  a  separate  cause, 

Nana  Narain  Eao  v.  Hurree  Punt  Bhao,  11  Moo.  P.C.  36. 

Notice  of  cross-appeal  mine  pro  tune. 

Toronto   Ely   Co.   v.    The   King    (1908),   A.C.   260.     C.R.    [1908], 
A.C.  326. 

"  The  respondents  in  their  printed  case  asked  that  the 
judgment  of  the  Court  of  Appeal  might  be  set  aside  and  the 
verdict  of  the  jury  restored.  Some  doubts  having  arisen 
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whether  they  were  competent  to  do  so  on  this  appeal,  without  Kule  100. 
having  first  lodged  a  cross  petition  in  that  behalf,  their  Lord- 
ships, being  of  opinion  that  the  necessary  relief  would  un- 
doubtedly have  been  granted  to  them  if  they  had  applied  for 
if  at  the  time  when  the  appellants  obtained  special  leave  to 
appeal,  allowed  the  respondents  at  the  hearing  to  put  in  such 
a  petition  mine  pro  tune,  and  they  will  humbly  advise  His 
Majesty  to  grant  this  relief." 

Cross-appeals — Court  of  Appeal  Cases  in  England. 

The  present  Rule  100  is  substantially  the  same  as  English 
Order  58,  Rule  6,  which  deals  with  appeals  to  the  Court  of 
Appeal.  The  following  are  the  most  recent  English  decisions 
under  that  Rule: 

il  Notice  of  Cross-appeal. — A  respondent  may  give  notice 
to  a  co-respondent  that,  on  the  hearing  of  the  appeal  he  will 
ask  for  a  variation  of  the  order  in  his  favour  (ex  p.  Payne, 
11  C.D.  539).  The  rule  does  not  apply  to  the  case  of  a  re- 
spondent seeking  to  have  an  order  varied  on  a  point  in  which 
the  appellant  has  no  interest,  but  a  formal  notice  of  appeal 
must  be  given  (Re  Cavander,  16  C.D.  270,  settling  the  doubt 
expressed  in  Ralph  v.  Carrick,  11  C.D.  873 ;  Hunter  v.  Hunter, 
24  W.R.  527). 

*  Even  where  the  whole  decree  is  appealed  from  the  re- 
spondent must  give  notice  of  his  intention  to  apply  for  a  varia- 
tion (Harris  v.  Aaron,  36  L.T.  43). 

"  Whore  plaintiff  appeals  from  part  of  a  judgment  and 
respondent  gives  notice  of  cross-appeal,  the  judgment  can  be 
varied  in  plaintiff's  favour  on  a  point  not  mentioned  in  his 
notice  of  appeal  (CracJcnall  v.  Janson,  11  C.D.  1). 

"  Claim  and  Counterclaim. — Where  the  claim  and  counter- 
claim in  an  action  are  addressed  to  separate  and  distinct 
matters,  and  the  defendant  appeals  against  the  order  on  the 
counterclaim,  it  is  not  proper  for  the  plaintiff  to  appeal 
against  the  order  on  the  claim  by  means  of  a  cross-notice 
under  this  rule.  He  should  give  a  substantive  notice  of 
appeal  under  r.  1.  If,  however,  the  judge  has,  with  the 
acquiescence  of  the  parties,  linked  the  claim  and  counterclaim 
together,  so  that  one  decision  disposes  of  them  both,  the  cross- 
notice  may  be  treated  as  a  distinct  notice  of  appeal  (National 
Society  for  Distribution  of  Electricity  v.  Gibbs  (1900), 
2Ch.280)." 
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Rule  101.  Rule  101.  The  respondent  who  gives  a  notice  of  cross-appeal 

shall  deposit  a  printed  factum  or  points  for  argument  in  appeal 
with  the  Registrar  in  the  manner  hereinbefore  provided  as  regards 
the  principal  appeal,  and  the  parties  upon  whom  such  notice  has 
been  served  shall  also  deposit  their  printed  factum  in 'the  manner 
hereinbefore  provided  as  regards  the  principal  appeal.  Factums 
on  the  cross-appeal  shall  be  interchanged  between  the  parties  as 
hereinbefore  provided  as  to  the  principal  appeal.  The  factum  on 
the  cross-appeal  may  be  included  in  the  factum  on  the  main 
appeal. 

This  Rule  also  varies  considerably  from  former  Rule  63. 
Under  the  old  practice  the  respondent  who  gave  the  notice  of 
cross-appeal,  was  required,  within  two  days  after  lie  had 
served  his  notice  of  cross-appeal,  to  deposit  a  printed  factum, 
and  the  appellant  was  only  allowed  a  week  within  which  to 
deposit  his  printed  factum  in  reply.  It  was  quite  impossible 
to  print  the  factum  in  reply  in  the  time  allowed  by  the  rule. 

There  is  no  good  reason  why  a  party  intending  to  cross- 
appeal  should  not  serve  his  notice  within  fifteen  days  after  the 
security  has  been  allowed.  Under  the  present  rules  as  to 
cross-appeals,  the  factums  are  required  to  be  ready  and  de- 
posited within  the  same  time  as  the  factums  on  the  main 
appeal,  and  may  be  included  therein  if  desired. 


TRANSLATION   OF   FACTUM. 

Rule  102.  Any  judge  may  require  that  the  factum  or  points 
for  argument  in  appeal  of  any  party  shall  be  translated  into  the 
language  with  which  such  Judge  is  most  familiar,  and  in  that 
case  the  Judge  shall  direct  the  Registrar  to  cause  the  same  to  be 
translated  and  shall  fix  the  number  of  copies  of  the  translation  to 
be  printed,  and  the  time  within  which  the  same  shall  be  deposited 
with  the  Registrar,  and  the  party  depositing  such  factum  shall 
thereupon  cause  the  same  forthwith  to  be  printed  at  his  own 
expense,  and  such  party  shall  not  be  deemed  to  have  deposited 
his  factum  until  the  required  number  of  the  printed  copies  of  the 
translation  shall  have  been  deposited  with  the  Registrar. 
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TRANSLATIONS    OF    JUDGMENTS   AND    OF    OPINIONS    OF  Kule  103. 
JUDGES  OF  COURT  BELOW. 

Rule  103.  Any  Judge  may  also  require  the  Registrar  to  cause 
the  judgments  and  opinions  of  the  Judges  in  the  Court  below  to 
be  translated,  and  in  that  case  the  Judges  shall  fix  the  number  of 
copies  of  the  translation  to  be  printed  and  the  time  within  which 
they  shall  be  deposited  with  the  Registrar,  and  such  translation 
shall  thereupon  be  printed  at  the  expense  of  the  appellant. 

PAYMENT  OF  MONEY  INTO  COURT, 

Rule  104.  Money  required  to  be  paid  into  Court  shall  be  paid 
into  the  Bank  of  Montreal  at  its  Ottawa  agency,  or  such  other 
bank  as  shall  be  approved  of  by  the  Minister  of  Finance. 

2.  The  person  paying  money  into  Court  shall  obtain  from  the 
Registrar  a  direction,  to  the  bank  to  receive  the  money. 

3.  The  bank  receiving  money  to  the  credit  of  any  cause  or 
matter  shall  give  a  receipt  therefor  in  duplicate;   and  one  copy 
shall  be  delivered  to  the  party  making  the  deposit,  and  the  other 
shall  be  posted  or  delivered  the  same  day  to  the  Registrar. 

4.  The  stamps  for  the  fees  payable  on  money  paid  into  Court 
shall  be  affixed  to  the  receipt  directed  by  this  Rule  to  be  posted 
or  delivered  to  the  Registrar. 

The  procedure  provided  by  former  Rule  66  for  payment 
of  money  into  Court  has  been  done  away  with,  and  that  in 
force  in  the  High  Court  of  Justice  for  Ontario  adopted. 
rnder  the  old  rule  the  Registrar  was  unable  to  efficiently 
supervise  the  affixing  of  stamps  required  to  be  obtained  in  such 

8.  Under  the  present  rule  the  receipt  from  the  Bank, 
which  is  required  to  be  forwarded  to  the  Registrar  by  the 
banker,  shows  the  amount  of  money  paid  into  Court  and 
should  have  attached  thereto  the  stamps  required  by  the  tariff 
of  fees,  Form  IT.,  Rule  90.  Vide  infra,  p.  613. 

The  order  or  judgment  below  upon  which  the  appeal  to 
the  Supreme  Court  is  based  should  be  filed  with  the  Registrar 
before  the  authorization  for  payment  in  is  signed. 

In  the  case  of  C.P.R.  v.  Ottawa,  an  appeal  from  the  Board 
of  Railway  Commissioners,  tin-  registrar  having  signed  the 
usual  authority  to  the  Bank  to  receive  the  deposit  as  security 
for  the  appeal,  and  the  question  having  been  raised  by  the 
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Rule  105.  registrar  before  the  acting  Chief  Justice  as  to  what  would  be 
the  most  convenient  date  for  hearing  the  appeal,  the  Court 
being  then  in  session,  and  the  matter  having  been  referred  to 
the  Court,  the  registrar  was  instructed  that  the  order  of  the 
Board  of  Kailway  Commissioners  allowing  in  this  case  an 
appeal  on  a  question  of  law,  should  have  been  deposited  with 
him  before  the  authority  to  the  Bank  was  signed. 


PAYMENT   OF   MONEY   OUT   OF    COURT. 

Rule  105.  If  money  is  to  be  paid  out  of  Court,  an  order  oi  the 
Court  or  a  Judge  in  Chambers  must  be  obtained  for  that  purpose, 
upon  notice  to  the  opposite  party. 

HOW  MADE. 

Rule  106.  Money  ordered  to  be  paid  out  of  Court  is  to  be  so 
paid  upon  the  cheque  of  the  Registrar,  counter-signed  by  a  Judge. 

FORMAL  OBJECTIONS. 

Rule  107.  No  proceeding  in  the  said  Court  shall  be  defeated 
by  any  formal  objection. 

Section  95,  of  the  Act,  provides  that : 

' '  No  informality  in  the  heading  or  other  formal  requisites 
of  any  affidavit,  declaration  or  affirmation,  made  or  taken 
before  any  person  under  any  provision  of  this  or  any  other 
Act,  shall  be  an  objection  to  its  reception  in  evidence  in  the 
Supreme  Court  or  the  Exchequer  Court  if  the  Court  or  Judge 
before  whom  it  is  tendered  thinks  proper  to  receive  it ;  and  if 
the  same  is  actually  sworn  to,  declared  or  affirmed  by  the 
person  making  the  same  before  any  person  duly  authorized 
thereto,  and  is  received  in  evidence,  no  such  informality  shall 
be  set  up  to  defeat  an  indictment  for  perjury. ' ' 

EXTENDING  OR  ABRIDGING  TIME. 

Rule  108.  In  any  appeal  or  other  proceeding  the  Court  or  a 
Judge  in  Chambers  may  by  order,  enlarge  or  abridge  the  time  for 
doing  any  act,  or  taking  any  proceeding  upon  such  (if  any)  terms 
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as  the  justice  of  this  case  may  require,  and  such  order  may  be  Rule  108. 
granted,  although  the  application  for  the  same  is  not  made  until 
after  the  expiration  of  the  time  appointed  or  allowed. 

This  Rule  differs  from  former  Rule  70  in  containing  an 
I'xpmss  provision  that  the  application  may  be  made  after  the 
expiration  of  the  time  appointed  or  allowed  by  the  Rules. 

Gilbert  v.  The  King. 

Held,  that  the  power  given  by  s.  1024  of  the  Criminal 
Code,  R.S.  1906,  e.  146,  to  a  Judge  of  the  Supreme  Court  of 
Canada  to  extend  the  time  for  service  on  the  Attorney-General 
of  notice  of  an  appeal  in  a  Crown  case  reserved,  may  be  exer- 
cised after  the  expiration  of  the  time  limited  by  the  Code  for 
the  service  of  such  notice. 

Orders  will  not  be  granted  under  this  rule  simply  on  con- 
sent of  parties  or  their  solicitors.  Some  good  reason  must  be 
afforded  for  an  extension  of  the  time  provided  by  Rules. 

Bickford  v.  Lloyd;   Canada  Southern  Ely.  Co.  v.  Norvell,   Gout. 
Dig.  1115. 

Under  section  79  of  the  Supreme  and  Exchequer  Courts 
Act  (now  section  109)  and  this  Rule,  a  Judge  of  the  Supreme 
Court  in  Chambers  has  power  to  extend  the  time  for  printing 
and  filing  case.  Per  Ritchie,  C. J.,  in  Chambers ;  per  Fournier, 
J.,  in  Chambers. 

Bank  of  B.N.A.  v.  Walker,  Gout.  Dig.  1115. 

On  12th  October,  1881,  the  agent  for  defendants'  solicitor 
applied  for  three  months'  further  time  to  file  the  case  and 
factums,  shewing  by  affidavit  that  the  day  the  order  had  been 
made  by  a  Judge  of  the  Supreme  Court,  allowing  $500  to  be 
paid  into  the  Supreme  Court  of  Canada  as  security  for  the 
costs  of  appeal,  viz.,  13th  September,  1882,  the  $500  had  been 
paid  in ;  that  the  next  day  the  papers  had  been  mailed  to  the 
defendants'  solicitor  at  Victoria,  B.C.,  to  enable  him  to  prose- 
cute his  appeal ;  that  a  letter  took  about  three  weeks  to  reach 
Victoria  from  Ottawa ;  that  he  had  on  7th  October  received  a 
telegram  (produced)  from  defendants'  solicitor  saying 
"  Papers  just  received;  get  time  extended,"  and  that  he  verily 
believed  unless  three  months'  further  time  was  granted  to 
prepare  and  print  case  and  factums  and  transmit  them,  grave 
injustice  would  be  done.  An  order  was  thereupon  made  giv- 
ing until  1st  December  then  next  to  have  case  printed  and 
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Rule  109.       filed  with  the  Kegistrar  -of  the  Supreme    Court   of    Canada. 
Per  Ritchie,  C.J.,  in  Chambers. 

Where  an  order  is  made  dismissing  an  action  unless  some 
act  is  done  within  a  specified  time,  if  the  order  is  not  appealed 
against  the  time  for  doing  the  act  cannot  be  enlarged  after  it 
has  expired  for  the  action  is  dead  (Script  Phonography  Co.  v. 
Gregg,  59  L.  J.  Ch.  406 ;  Whistler  v.  Hancock,  3  Q.B.D.  83 ; 
King  v.  Davenport,  4  Q.B.D.  402)  The  time  for  appealing 
against  such  an  order  may  in  a  proper  case  be  enlarged  after 
it  has  expired  (Burke  v.  Eooney,  4  C.P.D.  226 ;  Carter  v. 
Stutos,  6  Q.B.D.  116.) 


NON-COMPLIANCE   WITH  RULES. 

Rule  109.  The  Court  or  a  Judge  may,  under  special  circum- 
stances, excuse  a  party  from  complying  with  any  of  the  provisions 
of  the  Rules. 


REGISTRAR   TO   KEEP   NECESSARY   BOOKS. 

Rule  110.  The  Registrar  is  to  keep  in  his  office  all  appropriate 
books  for  recording  the  proceedings  in  all  suits  and  matters  in  the 
said  Supreme  Court. 

ADJOURNMENT  IF  NO  QUORUM. 

Rule  11]..  If  it  happens  at  any  time  that  the  number  of  Judges 
necessary  to  constitute  a  quorum  for  the  transaction  of  the  busi- 
ness to  be  brought  before  the  Court  is  not  present,  the  Judge  or 
Judges  then  present  may  adjourn  the  sittings  of  the  Court  to  the 
next  or  some  other  day,  and  so  on  from  day  to  day  until  a  quorum 
shall  be  present. 

<-. 
COMPUTATION  OF  TIME. 

Rule  112.  In  all  cases  in  which  any  particular  number  of  days 
not  expressed  to  be  clear  days  is  prescribed  by  the  foregoing 
Rules,  the  same  shall  be  reckoned  exclusively  of  the  first  day,  and 
inclusively  of  the  last  day,  unless  such  last  day  shall  happen  to 
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fall  on  a  Sunday,  or  a  day  appointed  by  the  Governor-General  for  Kule  112. 
a  public  fast  or  thanksgiving,  or  any  other  legal  holiday  or  non- 
juridical  day,   as  provided  by  the  statutes   of  the  Dominion  of 
Canada. 

This  Rule  is  substantially  the  same  as  the  Ontario  Con- 
solidated Rules  Nos.  344  and  345,  and  for  decisions  respecting 
the  application  of  the  rule  vide  Holmested  &  Langton's  Judi- 
cature Act,  1905,  p.  552. 

By  Rule  143,  the  word  "  month  "  means  "  calendar 
month,"  where  "  lunar  months"  are  not  expressly  mentioned. 

The  Interpretation  Act,  Revised  Statutes  of  Canada,  1906, 
c.  1.  s.  34,  sub-s.  11,  defines  "holiday"  as  follows: 

"(11)  'Holiday'  includes  Sundays,  New  Year's  Day,  the 
Epiphany,  Good  Friday,  the  Ascension,  All  Saints'  Day,  Con- 
ception Day,  Easter  Monday,  Ash  Wednesday,  Christmas 
Day,  the  birthday  or  the  day  fixed  by  proclamation  for  the 
celebration  of  the  birthday  of  the  reigning  sovereign,  Victoria 
Day,  Dominion  Day,  the  first  Monday  in  September,  desig- 
nated Labour  Day,  and  any  day  appointed  by  proclamation 
For  a  general  fast  or  thanksgiving." 

And  s.  31,  sub-s.  h,  of  the  same  Act  provides  as  follows: 

"  (h)  If  the  time  limited  by  any  Act  for  any  proceeding, 
or  the  doing  of  anything  under  its  provisions,  expires  or  falls 
upon  a  holiday,  the  time  so  limited  shall  be  extended  to,  and 
such  thincr  mav  be  done  on  the  day  next  following  which  is 
not  a  holiday." 


OTHER  NON-JURIDICAL  DAYS. 

Rule  113.  Where  any  limited  time  less  than  six  days  from  or 
after  any  date  or  event  is  appointed  or  allowed  for  doing  any  act 
or  taking  any  proceedings,  Sunday  and  other  days  on  which  the 
offices  are  closed  shall  not  be  reckoned  in  the  computation  of  such 
limited  time. 

The  old  rules  were  defective  in  that  they  contained  no  pro- 
vision eliminating  Sundays  and  holidays  from  the  days  to  be 
reckoned  in  computing  a  less  number  of  days  than  six.  This 
rule  is  substantially  the  same  as  English  Order  64,  Rule  2. 
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Rule  114.       Limited  Time. 

Where  the  limited  period  is  not  less  than  six  days,  Sundays 
and  holidays  are  counted.  Ex  parte  Viney,  4  C.D.  794. 

In  such  cases  it  is  only  when  the  last  day  is  Sunday  that 
by  the  next  rule  an  extension  of  time  is  given. 

Rule  114.  Where  the  time  for  doing  any  act  or  taking  any 
proceeding  expires  on  a  Sunday,  or  other  day  on  which  the  offices 
are  closed,  and  by  reason  thereof  such  act  or  proceeding  cannot 
be  done  or  taken  on  that  day,  such  act  or  proceeding,  shall  so 
far  as  regards  the  time  of  doing  or  taking  the  same,  be  held  to  be 
duly  done  or  taken,  if  done  or  taken  on  the  day  on  which  the 
offices  shall  next  be  open. 

This  Rule  is  new  and  reproduces  English  Order  64,  Rule  3. 

Rule  115.  Services  of  notices,  summonses,  orders,  and  other 
proceedings,  shall  be  effected  before  the  hour  of  six  in  the  after- 
noon, except  on  Saturdays,  when  it  shall  be  effected  before  the 
hour  of  two  in  the  afternoon.  Service  effected  after  six  in  the 
afternoon  on  any  week-day  except  Saturday  shall,  for  the  purpose 
of  computing  any  period  of  time  subsequent  to  such  service,  be 
deemed  to  have  been  effected  on  the  following  day.  Service 
effected  after  two  in  the  afternoon  on  Saturday  shall  for  the  liko 
purpose  be  deemed  to  have  been  effected  on  the  folowing  Monday. 

This  Rule  is  also  new  and  reproduces  English  Order  64, 
Rule  11. 


SITTINGS  AND  VACATIONS. 

Rule  116.  The  office  of  the  Supreme  Court  shall  be  open  be- 
tween the  hours  of  ten  o'clock  in  the  forenoon  and  four  o'clock 
in  the  afternoon  (except  on  Saturdays,  when  it  shall  close  at  one 
o'clock),  every  day  in  the  year  except  statutory  holidays  and 
Long  Vacation  and  Christmas  Vacation. 

2.  During  vacation  the  office  shall  be  open  between  the  hours 
of  ten  o'clock  in  the  forenoon  and  one  o'clock  in  the  afternoon. 

This  Rule  is  new.     ss.  2  varies  the  former  practice  by  re- 
quiring that  the    Registrar's  office  in  vacation  shall  be  open 


SUPREME    COIKT    RCLES.  603 

: 

from  ten  to  one  o'clock,  instead   of    from    eleven    to    twelve Kule  117- 
o'clock  on  each  juridical  day. 

Chambers  are  not  held  in  vacation,  although  in  cases  of 
urgency  applications  Avill  be  heard  by  the  Registrar  or  a 
•Iitdere  of  the  Court. 


CHRISTMAS   VACATION. 

Rule  117.  There  shall  be  a  vacation  at  Christinas,  commencing 
on  the  15th  day  of  December  and  ending  on  the  10th  of  January. 


LONG  VACATION. 

Rule  118.  The  Long  Vacation  shall  comprise  the  months  of 
July  and  August. 

VACATION  IN  COMPUTATION  OF  TIME. 

Rule  119.  The  time  of  the  Long  Vacation  or  the  Christmas 
Vacation  shall  not  be  reckoned  in  the  computation  of  the  times 
appointed  or  allowed  by  these  Rules  for  the  doing  of  any  act. 

The  effect  of  this  Rule  is  to  stay  all  proceedings  provided 
for  by  the  Rules  in  appeals  during  Long  and  Christmas  Vaca- 
tions, but  it  is  to  be  remembered  that  the  Rule  does  not  affect 
any  of  the  provisions  of  the  Supreme  Court  Act,  and  that  it 
is  still  necessary  under  section  69  to  bring  an  appeal  within  60 
Hays  from  the  signing,  entry  or  pronouncing  of  the  judgment 
appealed  from,  even  if  part  or  all  of  the  60  days  falls  within 
vacation;  and  similarly,  the  rule  does  not  dispense  with  the 
provisions  as  fro  time  contained  in  section  70  of  the  Act. 


WRITS. 

Rule  120.  A  judgment  or  order  for  the  payment  of  money 
against  any  party  to  an  appeal  other  than  the  Crown,  may  be 
enforced  by  writs  of  fieri  facias  against  goods,  and  fieri  facias 
against  land. 

It  is  not  the  practice  of  the  Court  to  issue  a  writ  of  execu- 
tion to  enforce  the  payment  of  costs  except  under  special  cir- 
cumstances. 
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Eule  121.  Although  full  provisions  are  made  for  the  issue  of  writs  of 

fieri  facias,  the  Supreme  Court  Act,  R.S.  c.  139,  s.  58,  ex- 
pressly provides  for  the  enforcing  of  the  judgment  of  the 
Supreme  Court  by  the  Court  of  original  jurisdiction.  That 
section  reads  as  follows : 

"  58.  The  judgment  of  the  Court  in  appeal  shall  be  certi- 
fied by  the  Registrar  of  the  Court  to  the  proper  officer  of  the 
Court  of  original  jurisdiction,  who  shall  thereupon  make  all 
proper  and  necessary  entries  thereof;  and  all  subsequent  pro- 
ceedings may  be  taken  thereupon  as  if  the  judgment  had  been 
given  or  pronounced  in  the  said  last  mentioned  Court. 

This  Rule,  and  the  following  20  Rules  formerly  appeared 
as  General  Order  No.  85,  made  on  the  18th  October,  1888. 

Rule  121.  A  judgment  or  order  requiring  any  person  to  do 
any  act  other  than  the  payment  of  money  or  to  abstain  from  doing 
anything  may  be  enforced  by  writ  of  attachment,  or  by  committal. 

Rule  122.  Writs  of  fieri  facias  against  goods  and  lands  shall 
be  executed  according  to  the  exigency  thereof,  and  may  be  in  the 
Form  J  set  out  in  the  Schedule  to  these  Rules. Vide,  p.  615,  infra. 

Rule  123.  Upon  the  return  of  the  sheriff  or  other  officer,  as 
the  case  may  be,  of  "lands  or  goods  on  hand  for  want  of  buyers," 
a  writ  of  venditioni  exponas  may  issue  to  compel  the  sale  of  the 
property  seized.  Such  writ  may  be  in  the  Form  K  set  out  in  the 
Schedule  to  these  Rules.  Vide  infra,  p.  616. 

Rule  124.  In  the  mode  of  selling  lands  and  goods  and  of  ad- 
vertising the  same  for  sale,  the  sheriff  or  other  officer  is,  except 
in  so  far  as  the  exigency  of  the  writ  otherwise  requires,  or  as  is 
otherwise  provided  by  these  Rules,  to  follow  the  laws  of  his  pro- 
vince applicable  to  the  execution  of  similar  writs  issuing  from 
the  highest  Court  or  Courts  of  original  jurisdiction  therein. 

Rule  125.  A  writ  of  attachment  shall  be  executed  according 
to  the  exigency  thereof. 

Rule  126.  No  writ  of  attachment  shall  be  issued  without  the 
order  of  the  Court  or  a  Judge.  It  may  be  in  the  Form  L  set  out 
in  the  Schedule  to  these  Rules.  Vide  infra,  p.  617. 
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Rule  127.  In  these  Rules  the  term  "writ  of  execution"  shall  K«le  127. 
include  writs  of  fieri  facias  against  goods  and  against  lands,  attach- 
ment and  all  subsequent  writs  that  may  issue  for  giving  effect 
thereto.  And  the  term  "issuing  execution  against  any  party," 
shall  mean  the  issuing  of  any  such  process  against  his  person  or 
property  as  shall  be  applicable  to  the  case. 

Rule  128.  All  writs  shall  be  prepared  in  the  office  of  the 
Attorney-General,  or  by  the  attorney  or  solicitor  suing  out  the 
same,  and  the  name  and  the  address  of  the  attorney  or  solicitor 
suing  out  the  same,  and  if  issued  through  an  agent,  the  name  and 
residence  of  the  agent  also,  shall  be  endorsed  on  such  writ,  and 
every  such  writ  shall  before  the  issuing  thereof  be  sealed  at  the 
office  of  the  Registrar,  and  a  praecipe  therefor  shall  be  left  at  the 
said  office,  and  thereupon  an  entry  of  issuing  such  writ,  together 
with  the  date  of  sealing  and  the  name  of  the  attorney  or  solicitor 
suing  out  the  same,  shall  be  made  in  a  book  to  be  kept  in  the 
Registrar's  office  for  that  purpose,  and  all  writs  shall  be  tested 
of  the  day,  month  and  year  when  issued.  A  praecipe  for  a  writ 
may  be  in  the  Form  M  set  out  in  the  Schedule  to  these  Rules. 
Vid(  infra,  p.  617. 

Rule  129.  No  writ  of  execution  shall  be  issued  without  the 
production  to  the  officer  by  whom  the  same  shall  be  issued  of  the 
judgment  or  order  upon  which  the  execution  is  to  issue,  or  an 
office  copy  thereof  showing  the  date  of  entry.  And  the  officer 
shall  be  satisfied  that  the  proper  time  has  elapsed  to  entitle  the 
judgment  creditor  to  execution. 

Rule  130.  In  every  case  of  execution  the  party  entitled  to 
execution  may  levy  the  interest,  poundage  and  fees  and  expenses 
of  execution  over  and  above  the  sum  recovered. 

Rule  131.  Every  writ  of  execution  for  the  recovery  of  money 
shall  be  endorsed  with  a  direction  to  the  sheriff,  or  other  officer 
to  whom  the  writ  is  directed,  to  levy  the  money  really  due  and 
payable  and  sought  to  be  recovered  under  the  judgment  or  order, 
stating  the  amount,  and  also  to  levy  interest  thereon  if  sought 
to  be  recovered,  at  the  rate  of  five  per  cent,  per  annum,  from  the 
time  when  the  judgment  or  order  was  entered  up. 
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Rule  132.  Rule  132.  A  writ  of  execution,  if  unexecuted,  shall  remain  in 

force  for  one  year  only,  from  its  issue,  unless  renewed  in  the  manner 
hereinafter  provided;  but  such  writ  may,  at  any  time  before  its 
expiration  by  leave  of  the  Court  or  a  Judge,  be  renewed  by  the  party 
issuing  it  for  one  year  from  the  date  of  such  renewal,  and  so  on 
from  time  to  time  during  the  continuance  of  the  renewed  writ,  either 
by  being  marked  in  the  margin  with  a  memorandum  signed  by  the 
Registrar  or  acting  Registrar  of  the  Court,  stating  the*  date  of 
the  day,  month  and  year  of  such  renewal,  or  by  such  party  giving 
a  written  notice  of  renewal  to  the  sheriff,  signed  by  the  party  or 
his  attorney,  and  having  the  like  memorandum;  and  a  writ  of  exe- 
cution so  renewed  shall  have  effect,  and  be  entitled  to  priority 
according  to  the  time  of  the  original  delivery  thereof. 

Rule  133.  The  production  of  a  writ  of  execution,  or  of  the 
notice  renewing  the  same,  purporting  to  be  marked  with  the 
memorandum  in  the  last  preceding  Rule  mentioned,  showing  the 
same  to  have  been  renewed,  shall  be  prima  facie  evidence  of  its 
having  been  so  renewd. 

Rule  134.  As  between  the  original  parties  to  a  judgment  or 
order,  execution  may  issue  at  any  time  within  six  years  from  the 
recovery  of  the  judgment  or  making  of  the  order. 

Rule  135.  Where  six  years  have  elapsed  since  the  judgment  or 
order,  or  any  change  has  taken  place  by  death  or  otherwise  in 
the  parties  entitled  or  liable  to  execution,  the  party  alleging  him- 
self to  be  entitled  to  execution  may  apply  to  the  Court  or  a  Judge 
for  leave  to  isue  execution  accordingly.  And  the  Court  or  Judge 
may,  if  satisfied  that  the  party  so  applying  is  entitled  to  issue 
execution,  make  an  order  to  that  effect.  And  the  Court  or  Judge 
may  impose  such  terms  as  to  costs  or  otherwise  as  shall  seem 
just. 

Rule  136.  Any  party  against  whom  judgment  has  been  given, 
or  an  order  made,  may  apply  to  the  Court  or  a  Judge  for  a  stay 
of  execution  or  other  relief  against  such  a  judgment  or  order, 
and  the  Court  or  Judge  may  give  such  relief  and  upon  such  terms 
as  may  be  just. 


SUPREME    COrKT    KTLKS.  (>07 

Adams  &  Burns  v.  Bank  of  Montreal,  31  Can.  S.C.E.  223.  Rule  136. 

Held  that  a  Judge  in  Chambers  of  the  Supreme  Court  will 
not  entertain  an  application  to  stay  proceedings  pending  an 
appeal  from  the  judgment  of  the  Court  to  the  Judicial  Com- 
mittee of  the  Privy  Council. 

In  the  first  edition  of  this  work  it  was  said :  "I  do  not 
find  that  this  Rule,  although  then  in  force  as  part  of  General 
Order  No.  85,  was  called  to  the  attention  of  the  Court  either 
in  this  or  in  any  other  case  where  applications  were  made  to 
stay  proceedings  pending  an  appeal  to  the  Judicial  Com- 
mittee." 

In  Union  Investment  Co.  v.  Elliott,  May  5th,  1908,  the 
point  was  taken,  and  Adams  &  Burns  v.  Bank  of  Montreal  was 
overruled.  In  this  and  some  later  cases  the  order  was  made 
after  the  judgment  had  been  transmitted  to  the  court  below, 
but  in  Peters  v.  Perras,  42  Can.  S.C.R.  361,  it  was  expressly 
held  "  that  where  the  judgment  has  been  certified  to  the  court 
below  the  Supreme  Court  has  no  jurisdiction  to  grant  a  stay 
of  execution." 

A  stay  was  granted  in  Standard  Fire  Ins.  Co.  v.  Thomp- 
son, May  10th,  1909 ;  Byron  White  v.  Star  Milling  Co.,  April, 
1909;  Montreal  Light,  Heat  &  Power  Co.  v.  Regan,  Oct.  20th, 
1908;  re  Southern  Counties  Rly.  Co.,  Hodge  v.  White  Claims, 
March  4th,  1910. 

Stay  was  refused  in  Attorney -General  v.  Standard  Trust, 
as  the  judgment  had  been  certified  to  the  court  below. 

In  Larin  v.  Lapointe,  Dec.  30th,  1901,  the  Chief  Justice 
made  an  order  staying  execution  for  five  days  within  which 
security  was  agreed  to  be  furnished  to  the  satisfaction  of 
the  Registrar,  and  upon  this  being  complied  with  a  further 
stay  was  ordered  until  the  application  for  leave  was  dis- 
posed of  by  the  Privy  Council,  the  application  to  be  brought 
on  at  the  earliest  date  possible.  For  form  of  order  vide 
the  next  following  case. 

In  St.  Anne  Fish  &  Game  Club  v.  Riviere-Ouelle  Company, 
Duff,  J..  made  the  following  order: 

"  Upon  the  application  of  counsel  for  the  respondent, 
in  presence  of  counsel  for  the  appellant,  and  upon  hearing 
read  the  affidavit  filed  herein  and  what  was  allowed  by  counsel 
aforesaid : 

"It  is  ordered  that  upon  the  above  named  respondent 
giving  within  one  week  from  this  date  security  sufficient  to 
indemnify  the  appellant  for  the  judgment  debt,  interest  and 
costs  herein  to  the  satisfaction  of  the  registrar  of  this  court, 
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Kule  137.  that  all  proceedings  herein  be  stayed  for  a  period  -of  thirty 
days,  except  the  settlement  of  the  minutes  of  judgment,  to 
afford  the  respondent  an  opportunity  of  applying  to  the  Judi- 
cial Committee  of  the  Privy  Council  for  leave  to  appeal. 

"  And  it  is  further  ordered  that  the  respondent  have  leave 
to  apply  to  this  court  for  an  extension  of  the  said  period  of 
thirty  days  if  substantial  grounds  for  the  delay  in  making  the 
said  application  for  leave  to  appeal  arise  or  in  the  event  of 
judgment  upon  the  said  application  not  being  pronounced 
within  the  said  thirty  days. 

"  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion be  costs  to  the  appellant  in  any  event." 

Rule  137.  Any  writ  may  at  any  time  be  amended  by  order  of 
the  Court  or  Judge,  upon  such  conditions  and  terms  as  to  costs 
and  otherwise  as  may  be  thought  just,  and  any  amendment  of  a 
writ  may  be  declared  by  the  order  authorizing  the  same  to  have 
relation  back  to  the  date  of  its  issue,  or  to  any  other  date  or 
time. 

Rule  138.  Sheriffs  and  coroners  shall  be  entiled  to  the  fees 
and  poundage  set  out  in  Form  N  of  the  Schedule  to  these  Rules. 
Vide  Form  p.  618  infra. 

Rule  139.  Every  order  of  a  Judge  in  Chambers  may  be  en- 
forced in  the  same  manner  as  an  order  of  the  Court  to  the  same 
effect,  and  it  shall  in  no  case  be  necessary  to  make  a  Judge's  order 
a  rule  or  order  of  the  Court  before  enforcing  the  same. 

Rule  140.  No  execution  can  issue  on  a  judgment  or  order 
against  the  Crown  for  the  payment  of  money.  Where,  in  any 
appeal,  there  may  be  a  judgment  or  order  against  the  Crown 
directing  the  payment  of  money  for  costs,  or'  otherwise,  the 
Registrar  may,  on  the  application  of  the  party  entitled  to  the 
money,  certify  to  the  Minister  of  Finance,  the  tenor  and  purport 
of  the  judgment  or  order,  and  such  certificate  shall  be  by  the 
Registrar  sent  to  or  left  at  the  office  of  the  Minister  of  Finance. 

ACTING  REGISTRAR. 

Rule  141.  In  the  absence  of  the  Registrar  through  illness  or 
otherwise,  the  Chief  Justice  or  acting  Chief  Justice  may  appoint 
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an  acting  Registrar  to  perform  the  duties  of  the  Registrar,  and  Rule  142. 
all  power  and  authorities  vested  in  the  Registrar  may  be  exer- 
cised by  the  acting  Registrar. 

This  Rule  is  new.     During  the  illness  of:  the  late  Registrar, 
^\lr.  Cassels,  a  General  Order  was  passed  by  the  Court  author- 
izing the  reporter  to  act  as  Registrar  during  his  absence.  This 
'  Rule  makes  a  general  provision  for  such  a  case. 


INTERPRETATION. 

Rule  142.  In  the  preceding  Rules  unless  the  context  otherwise 
requires,  "Judge"  or  "Judge  of  the  Court"  means  any  Judge 
of  the  Supreme  Court,  and  the  expression  "Judge  of  the  Supreme 
Court  in  Chambers"  or  "Judge  in  Chambers"  shall  also  include 
the  Registrar  sitting  in  Chambers  under  the  powers  conferred 
upon  him  by  Rules  82  to  89  inclusive. 

Rule  143.  In  the  preceding  Rules  the  following  words  have 
the  several  meanings  hereby  assigned  to  them  over  and  above  the 
several  ordinary  meanings,  unless  there  be  something  in  the  sub- 
ject or  context  repugnant  to  such  construction,  that  is  to  say: 

(1).  Words  importing  the  singular  number  include  the  plural 
number,  and  words  importing  the  plural  number  include  the  singu- 
lar number. 

(2).  Words   importing  the  masculine   gender  include   females. 

(3).  The  word  "party"  or  "parties"  includes  a  body  politic 
or  corporate,  and  also  His  Majesty  the  King,  and  His  Majesty's 
Attorney-General. 

(4)  The  word  "affidavit"  includes  affirmation. 

(5).  The  words  "the  Act"  mean  "The  Supreme  Court  Act." 

(6)  The  word  "month"  means  calendar  month  where  lunar 
months  are  not  expressly  mentioned. 
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SCHEDULE  TO  THE  SUPREME  COURT  RULES. 
FORM  A. 

NOTICE  CALLING  SPECIAL  SESSION. 

DOMINION  OP     ) 
CANADA.         } 

The  Supreme  Court  will  hold  a  special  session  at  the  City 
of  Ottawa  on  the  day  of  , 

19  ,  for  the  purpose  of  hearing  causes  and  disposing  of  such 
other  business  as  may  be  brought  before  the  Court  (or  for  the 
purpose  of  hearing  election  appeals,  criminal  appeals,  or 
appeals  in  cases  of  habeas  corpus,  or  for  the  purpose  of  giving 
judgments  only,  as  the  case  may  be). 

By  order  of  the  Chief  Justice,  or  by  order  of  Mr.  Justice 

(Signed).     E.  R.  C. 

Registrar. 
Dated  this  day  of  ,  19,. 


FORM  B. 

FORM  OF  NOTICE  OF  HEARING  APPEAL. 

TN  THE  SUPREME  COURT 
OF  CANADA. 

J.  A.,  appellant,  v.  A.  B.,  respondent.  Take  notice  that 
this  appeal  will  be  heard  at  the  next  session  of  the  Court,  to 
be  held  at  the  City  of  Ottawa  on  the 

day  of  ,  19     . 

To  A.  B.  or  C.  D.  his  solicitor, 

E.  F.  Appellant's  solicitor  (or  at- 
torney,  or  appellant  in  person) 
Dated  this  day  of  ,  19     . 
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FORM  C. 

SUGGESTION  OF  DEATH,  INSOLVENCY,  &c. 

A.  v.  B. 

It  is  required  owing  (to  the  death,  insolvency,  or  as  the 
ease  may  be)  that  be  made  a  party  (appellant 

or  respondent)  to  this  appeal. 

(Signed).     C.  D. 


FORM  D. 

SUMMONS  FOR  WRIT  OF  HABEAS  CORPUS  AD  SUBJICIENDUM. 
IN  THE  SUPREME  COURT     \ 
OF  CANADA.  / 

The  Honourable  Mr.  Justice 

(Style  of  Cause). 

Upon  reading  the  several  affidavits  of,  &c.,  filed  the 
day  of  ,  19     ,  and  upon  hearing  Mr. 

of  counsel  (or  the  solicitor  for  ) 

It  is  ordered  that  all  parties  concerned  attend  before  me 
(or  before  the  Honourable  Mr.  Justice 

or  before  the  Court,  as  the  case  may  be)  at  the  Supreme  Court 
Building,  Ottawa,  on  the  day  of 

19     ,  at  the  hour  of  in  the  noon,  to  show 

cause  why  a  writ  of  Habeas  Corpus  should  not  issue  directed 
to  to  have  the  body  of 

before  a  Jud«:e  of  the  Supreme  Court  at  the  Supreme  Court 
Building  in  the  City  of  Ottawa,  forthwith  to  undergo,  &c. 

Dated,  &c. 


FORM  E. 

ORDER  FOR  WRIT  OF  HABEAS  CORPUS  AD  SUBJICIENDUM. 
IN  THE  SUPREME  COURT      \ 
OF  CANADA.  / 

Upon  reading  the  several  affidavits  of,  etc.,  filed  the 
day  of  19     ,  and  upon  hearing  counsel 

(or  the  solicitors)  on  both  sides  (or  as  the  case  may  be) — 

It  is  ordered  that  a  writ  of  Habeas  Corpus  issue  directed 
to  to  have  the  body  of  A.  B.  before  me 

(or  the  Honourable  Mr.  Justice  )  at  the 

Supreme  Court  Building  in  the  City  of  Ottawa,  on  the 
day  of  at  the  hour  of  to  undergo 

and  receive,  etc. 

Dated,  &c. 
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FORM  F. 

WRIT  OF  HABEAS  CORPUS  AD  SUBJICIENDUM. 

George,  by  the  Grace  of  God,  &c.,  to  greeting: 

We  command  that  you  have  in  the  Supreme  Court  of  Can- 
ada before  the  Honourable  Mr.  Justice 

at  the  Supreme  Court  Building  in  the  City  of  Ottawa,  on  the 
day  of  ,  the 

body  of  A.  B.  being  taken  and  detained  under  your  custody 
as  is  said,  together  with  the  day  and  cause  of  his  being  taken 
and  detained,  by  whatsoever  name  he  may  be  called  therein : 
to  undergo  and  receive  all  and  singular  such  matters  and 
things  as  Our  Judge  shall  then  and  there  consider  of  concern- 
ing him  in  this  behalf;  and  have  you  there  then  this  Our  writ. 

Witness,  &c. 

To  be  indorsed, 

By  order  of  Mr.  Justice 
This  writ  was  issued  by  & 


FORM  G. 

AFFIDAVIT    OF    SERVICE    OF    WRIT    OF    HABEAS    CORPUS    AD 
SUBJICIENDUM. 

IN  THE  SUPREME  COURT      \ 
OF  CANADA.  J 

I,  A.  B.,  of  &c.,  make  oath  and  say : 

1.     That  I  did  on  the  day  of  19     , 

personally  serve  C.  D.  with  a  writ  of  Habeas  Corpus  issued 
out  of  and  under  the,  seal  of  this  Honourable  Court,  directed 
to  the  said  C.  D.,  commanding  him  to  have  the  body  of 
before  (  )  immediately  to  undergo,  &c.   (describe  the 

direction  and  mandatory  part  of  the  writ),  by  delivering  such 
writ  of  Habeas  Corpus  to  the  said  C.  D.,  personally  at 
in  the  Province  of 

Sworn,  &c. 
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FORM  II. 

TARIFF  OF  FEES  TO  BE  PAID  TO  THE  REGISTRAR  OF  THE 
SUPREME  COURT  OF  CANADA. 

On  entering  every  appeal $10  00 

On  entering  every  judgment,  decree  or  order  in  the 

nature  of  a  final  judgment 10  00 

On  entering  every  other  judgment,  decree  or  order. .         2  00 

On  filing  every  document  or  paper 10 

Every  search 25 

Every  appointment 50 

Every  enlargement  of  any  appointment,  or  on  appli- 
cation in  Chambers 50 

The  foregoing  items  are  not  to  apply  to 
criminal  appeals  or  appeals  in  matters  of 
liabcas  corpus  arising  out  of  a  criminal 
charge. 

On  sealing  every  writ  (besides  filing) 2  00 

Amending  every  document,  writ  or  other  paper 50 

Taxing  every  bill  of  costs  (besides  filing) 1  00 

Every  allocatur 1  00 

Every  fiat 50 

Every  reference,  inquiry,  examination  or  other 
special  matter  referred  to  the  registrar,  for  every 
meeting  not  exceeding  one  hour 1  00 

Every  additional  hour  or  less 1  00 

For  every  report  made  by  the  registrar  upon  such 

reference,  etc 1   00 

Upon  payment  of  money  into    court,  or    deposited 

with  the  registrar,  every  sum  under  $200.00 ....         ]   00 
A  percentage  on  money  over  $200.00  paid 
in  at  the  rate  of  one  per  cent. 

Receipt  for  money 25 

Comparing,    examining    and    certifying    transcript 

record  on  appeal  to  the  Privy  Council 10  00 

Comparing  any  other  document,  paper  or  proceeding 
with  the  original  on  file  or  deposit  in  the  regis- 
trar's office,  per  folio 2Vo 

Ever  other  certificate  required  from  registrar 1   00 

Copy  of  any  document,  paper  or  proceeding  or  any 

extract  therefrom,  per  folio 10 

Every  affidavit,  affirmation  or  oath  administered  by 

registrar  25 

Every    commission    or    order    for    examination    of 

witnesses    .  1   50 
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FORM  I. 

TARIFF  OF  FEES. — PARTY  AND  PARTY. 

To  be  taxed  between  party  and  party  in  the  Supreme 
Court  of  Canada : 

On  stated  case  required  by  section  73  of  the  Act  when 
prepared  and  agreed  upon  by  the  parties  to  the 
cause,  including  attendance  on  the  judge  to 
settle  the  same,  if  necessary,  to  each  party ....  $25  00 

Notice  of  appeal 4  00 

On  consent  to  appeal  directly  to  the  Supreme  Court 

from  the  court  of  original  jurisdiction 3  00 

Notice  of  giving  security 2  00 

Attendance  on  giving  security 3  00 

On  motion  to  quash  proceedings  under  section  50 

according  to  the  discretion  of  the  registrar  to. .  25  00 

Subject  to  be  increased  by  order  of  the  Court  or  of  a 
Judge  in  Chambers ' 

On  factums  in  the  discretion  of  the  registrar  to ....       50  00 

Subject  to  be  increased  by  order  of  the  Court  or  a 
Judge  in  Chambers 

For  engrossing  for  printer  copy  of  case  as  settled, 
when  such  engrossed  copy  is  necessarily  and 
properly  required,  per  folio  of  100  words 10 

For  correcting  and  superintending  printing,  per  100 

words  05 

On  dismissal  of  appeal  if  case  be  not  proceeded  with, 

in  the  discretion  of  the  registrar  to 25  00 

Subject  to  be  increased  by  order  of  the  Court  or  a 
Judge  in  Chambers 

Suggestions  under  sections  83,  84  &  85  including 

copy  and  service 2  50 

Notice  of  intention  to  continue  proceedings  under 

section  87 4  00 

On  depositing  money  under  section  66  of  the  Domin- 
ion Controverted  Elections  Act 2  50 

Notice  of  appeal  in  election  cases  limiting  the  appeal 
to  special  and  defined  questions  under  section  67 
of  the  Dominion  Controverted  Elections  Act. . .  6  00 

Allowance  to  cover  all  fees  to  attorney  and  counsel 
for  the  hearing  of  the  appeal,  in  the  discretion 
of  the  registrar  to 200  00 

Subject  to  be  increased  by  order  of  the  Court  or  a 
Judge  in  Chambers 
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On  printing  factums,  the  same  fees  as  in  printing  the 

case. 
Besides  the  registrar's  fees,  reasonable    charges   for 

postages  and  disbursements  necessarily  incurred 

in  proceedings  in  appeal  will  be  taxed  by  the 

taxing  officer. 
Allowance  to  the  duly  entered  agent  in  any  appeal, 

in  the  discretion  of  the  registrar,  to $20  00 


FORM  J. 
WRIT  OF  FIERI  FACIAS. 

of    1        In  the  SuPreme  Court  of  Canada. 
Between 

A.  B.,  (Plaintiff,  or  as  the  case  may  be) 

Appellant. 
AND 

C.  D.,  (Defendant,  or  as  the  case  may  be) 

Respondent. 
George,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  King,  Defender  of  the  Faith : 
To  the  Sheriff  of  ,  Greeting: 

We  command  you  that  of  the  goods  and  chattels  of  C.  D., 
in  your  bailiwick,  you  cause  to  be  made  the  sum  of 
and  also  interest  thereon  at  the  rate  of  six  per  centum  per 
annum,  from  the  day  of  [day  of 

judgment  or  order,  or  day  on  which  money  directed  to  be 
paid,  or  day  from  which  interest  is  directed  by  the  order  to 
run,  as  the  case  may  be],  which  said  sum  of  money  and  inter- 
est were  lately  before  us  in  our  Supreme  Court  of  Canada,  in 
a  certain  action  [or  certain  actions,  as  the  case  may  be], 
wherein  A.  B.  is  appellant,  and  C.  D.  and  others  are 
respondents  [or  in  a  certain  matter  there  depending, 
intituled,  "  In  the  matter  of  E.  F.,  as  the  case  may  be] 
by  a  judgment  [or  order,  as  the  case  may  be],  of  our  said 
court,  bearing  date  the  day  of 

adjudged  [or  ordered,  as  the  case  may  be],  to  be  paid  by  the 
said  C.  D.  to  A.  B.,  together  with  certain  costs  in  the  said 
judgment  [or  order,  as  the  case  may  be]  mentioned,  and  which 
costs  have  been  taxed  and  allowed,  by  the  taxing  of  our  court, 
at  the  sum  of  ,  as  appears  by  the  certificate 

of  the  said  taxing  officer,  dated  the  day  of 
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.  And  that  of  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made 
the  sum  of  [costs]  together  with  interest  thereon 

at  the  rate  of  per  centum  per  annum,  from  the 

day  of  [the  date  of   the 

certificate  of  taxation.  The  writ  must  be  so  moulded  as  to 
folloiv  the  substance  of  the  judgment  or  order],  and  that  you 
have  that  money  and  interest  before  us  in  our  said  court  im- 
mediately after  the  execution  hereof,  to  be  paid  to  the  said 
A.  B.,  in  pursuance  of  the  said  judgment  [or  order,  as  the  case 
may  be],  and  in  what  manner  you  shall  have  executed  this  our 
writ,  make  appear  to  us  in  our  said  court  immediately  after 
the  execution  thereof,  and  have  there  then  this  writ. 

Witness  the  Right  Honourable  Sir  Charles  Fitzpatrick, 
G.C.M.G.,  Chief  Justice  of  our  Supreme  Court  of  Canada,  at 
Ottawa,  this  day  of  ,  in  the  year  of 

our  Lord,  one  thousand  nine  hundred  and  , 

and  in  the  year  of  our  reign. 


FORM  K. 
WRIT  OF  VENDITIONI  EXPONAS. 

^Province  of     }        ln  the  Sni)reme  Collrt  of  Cnnada- 
Between — 

A.  B.,  (Plaintiff,  or  as  the  case  may  be)  Appellant. 
AND 

C.  D.,  (Defendant,  or  as  the  case  may  be)  Respondent. 
George,  etc.  (as  in  the  ivrit  of  fieri  facias). 
To  the  Sheriff  of  Greeting: 

Whereas  by  our  writ  we  lately  commanded  you  that  the 
goods  and  chattels  of  C.  D.  [here  recite  the  fieri  facias  to  the 
end] ,  and  on  the  day  of  you 

returned  to  us,  at  our  Supreme  Court  of  Canada  aforesatid, 
that  by  virtue  of  the  said  writ  to  you  directed,  you  had  taken 
goods  and  chattels  of  the  said  C.  D.,  to  the  value  of  the  money 
and  interest  aforesaid,  which  said  goods  and  chattels  remained 
on  your  hands  unsold  for  the  want  of  buyers.  Therefore  we 
being  desirous  that  the  said  A.  B.  should  be  satisfied  his  money 
and  interest  aforesaid,  command  you  that  you  expose  for  sale 
and  sell,  or  cause  to  be  sold,  the  goods  and  chattels  of  the  said 
C.  D.,  by  you,  in  form  aforesaid,  taken,  and  every  part  thereof 
for  the  best  price  that  can  be  gotten  for  the  same,  and  have 
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the  money  arising  from  such  sale  before  us  in  our  said 
Supreme  Court  of  Canada  immediately  after  the  execution 
hereof,  to  be  paid  to  the  said  A.  B.  and  have  there  then  this 
writ. 

\Yitness,  etc.  (conclude  as  in  writ  of  fieri  facias). 


FORM  L. 

WRIT  OF  ATTACHMENT. 

George,  etc.   (as  the  writ  of  fieri  facias). 

To  the  Sheriff  of  Greeting: 

We  command  you  to  attach  so  as  to 

have  him  before  us  in  our  Supreme  Court  of  Canada,  there  to 
answer  to  us,  as  well  touching  a  contempt  which  he  it  is 
alleged  hath  committed  against  us,  as  also  such  other  matters 
as  shall  be  then  and  there  laid  to  his  charge,  and  further  to 
perform  and  abide  such  order  as  our  said  Court  shall  make  in 
tin's  behalf,  and  hereof  fail  not,  and  bring  this  writ  with  you. 
Witness,  etc.  (as  in  the  writ  of  fieri  facias). 


FORM  M. 
PRJECIPE  FOR  WRIT. 
^Province  of  *n  tlle  Supreme  Court  of  Canada. 

Between — 

A.  B.,  (Plaintiff,  or  as  the  case  may  he)  Appellant. 

AND 

C.  D.,  (Defendant,  or  as  the  case  may  be)  Respondent. 

Seal  a  writ  of  fieri  facias  directed  to  the  Sheriff  of 
to  levy  of  the  goods  and  chattels  of  C.D. 
the  sum  of  $  and  interest  thereon  at  the  rate  of 

per  centum  per  annum,  from  the  day  of 

[and  $  costs,  or  as  the  case  may  he, 

according  to  the  writ  required]. 

Judgment  [or  order"!  dated  day  of 

[Taxing  Master's  certificate,  dated  ]. 

[X.  Y.,  Solicitor  for  party    on    ichosc    behalf    irril    />•    to 
issue]. 
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FORM  N. 
SHERIFFS'  AND  CORONERS'  FEES. 

Every  warrant  to  execute  any  process  directed  to  the 

sheriff,  when  given  to  a  bailiff $  75 

Service  of  process,  each  defendant  (no  fee  for  affi- 
davit services  in  such  cases  to  be  allowed  unless 
service  made  or  recognized  by  the  sheriff 1  50 

Serving  other  papers  beside  mileage 75 

For  each  additional  party  served 50 

Receiving,  filing,  entering  and  endorsing  all  writs, 

notices  or  other  papers,  each 25 

Return  of  all  process  and  writs  (except  subpoana) 

notices  or  other  papers 50 

Every  search,  not  being  a  party  to  a  cause  or  his 

attorney  30 

Certificate  of  result  of  such  search,  when  required  (a 
search  for  a  writ  against  lands  of  a  party,  shall 
include  sales  under  writ  against  same  party  and 
for  the  then  last  six  months) 1  00 

Poundage  on  executions  and  on  writs  in  the  nature  of 
executions  where  the  sum  made  shall  not  exceed 
$1,000,  six1  per  cent. 

When  the  sum  is  over  $1,000  and  under  $4,000,  three 
per  cent.,  when  the  sum  is  $4,000  and  over,  one 
and  a  half  per  cent.,  in  addition  to  the  poundage 
allowed  up  to  $1,000,  exclusive  of  mileage,  for 
going  to  seize  and  sell;  and  except  all  disburse- 
ments necessarily  incurred  in  the  care  and  re- 
moval of  the  property. 

Schedule  taken  on  execution  or  other  process,  includ- 
ing copy  to  defendant,  not  exceeding  five  folios.  1  00 

Each  folio  above  five 10 

Drawing  advertisements  when  required  by  law  to  be 
published  in  the  Official  Gazette  or  other  news- 
paper, or  to  be  posted  up  in  a  court  house  or 
other  place,  and  transmitting  same  in  each  suit  1  50 

Every  necessary  notice  of  sale  of  goods,  in  each  suit.  75 

Every  notice  of  postponement  of  sale,  in  each  suit.  .  25 

The  sum  actually  disbursed  for  advertisements  re- 
quired by  law  to  be  inserted  in  the  Official 
Gazette  or  other  newspaper. 
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Bringing  up  prisoner  on  attachment  or  habeas 
corpus,  besides  travelling  expenses  actually  dis- 
bursed, per  diem  $6  00 

Actual  and  necessary  mileage  from  the  court  house  to 
the  place  where  service  of  any  process,  paper  or 
proceeding  is  made,  per  mile 13 

Removing  or  retaining  property,  reasonable  and 
necessary  disbursements  and  allowances  to  be 
made  by  the  registrar. 

Drawnig  bond  to  secure  goods  seized,  if  prepared  by 

sheriff 1  50 

Every  letter  written  (including  copy)  required  by 
party  or  his  attorney  respecting  writs  or  pro- 
cess, when  postage  prepaid .50 

Drawing  every  affidavit  when  necessary  and  pre- 
pared by  sheriff 25 

For  services  not  hereinbefore  provided  for,  the  regis- 
trar may  tax  and  allow  such  fees  as  in  his  discre- 
tion may  be  reasonable. 

CORONERS. 

The  same  fees  shall  be  taxed  and  allowed  to  coroners 
for  services  rendered  by  them  in  the  service,  exe- 
cution and  return  of  process,  as  allowed  to 
sheriffs  for  the  same  services  as  above  specified. 


GENERAL  ORDER. 

It  is  hereby  ordered  that  all  the  Rules  and  Orders  of  the 
Supreme  Court  of  Canada  now  in  force,  except  as  hereinafter 
provided,  be  and  the  same  are  hereby  repealed  from  and  after 
the  first  day  of  September,  1907. 

2.  It  is  further  ordered  that  the    Rules,    including    the 
Schedule  of  Forms  therein  referred  to  arid  hereunto  annexed, 
and  Marked  A,  and  initialed  on  each   page   thereof   by   the 
Registrar,  be  the  Rules  regulating  the  procedure  of  and  in 
the  Supreme  Court  of  Canada    and    the    bringing    of    cases 
before  it  from  courts  appealed  from  or  otherwise. 

3.  It  is  further  ordered   that  the   said   Rules   shall   not 
apply  to  any  appeal  in  which  the  security   shall   have   been 
allowed  previous  to  the  first  day  of  September,  1907,  but  that 
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to  such  appeals  the  present  Rules  and  General  Orders  of  the 
Supreme  Court  of  Canada  shall  be  applicable. 

Dated  at  Ottawa  this  Nineteenth  day  of  June,  A.  D.  1907. 

Signed 

C.  FITZPATRICK,   C.  J. 

D.  GIROUARD,  J. 
L.  H.  DAVIES,  J. 
JOHN  IDINGTON,  J. 
JAMES  MACLENNAN,  J. 
LYMAN    P.    DUFF,    J. 
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Appendix  B. 


FORMS  IN  MATTERS  ARISING  UNDER  THE 
SUPREME  COURT  RULES. 


ORDER  FOR  SUBSTITUTIONS   SERVICE. 


IN  THE  SUPREME  COURT  OF  CANADA. 


BETWEEN 

A.    B.    (Plaintiff    or    Defendant)  Appellant, 

AND 

C.    D.    (Defendant    or    Plaintiff)  Respondent. 

BEFORE  THE  REGISTRAR  IN  CHAMBERS. 

On  the  application  of  ,  upon  hearing  read  the 

affidavit  of  filed,  and  upon  hearing  what  was  said 

by  the  solicitors  for  all  parties, 

It  is  ordered  that  service  of  a  copy  of  this  order  and  a 
copy  o*f  by  sending  the  same  by  a  prepaid  post 

letter  addressed  to  at  (or  as  the  case 

may  be]  shall  be  good  and  sufficient  service  of  the  said 

Dated  the  day  of  A.D.  19 

(Signed) 

Registrar. 
43 
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JUDGMENT  ALLOWING  APPEAL. 

In  the  Supreme  Court  of  Canada. 

day  the  day  of  ,  A.D.,  19 

Present  : 

THE  RIGHT  HONOURABLE  SIR  CHARLES  FITZPATRICK,  G.C.M.G., 

CHIEF  JUSTICE. 
THE   HONOURABLE   MR.  JUSTICE  DAVIES. 

MR.  JUSTICE  IDINGTON. 

MR.  JUSTICE  DUFF. 

MR.  JUSTICE  ANGLIN. 

MR.  JUSTICE  BRODEUR. 

(//  any  judge  has  been  absent  when  judgment  was  ren- 
dered add  THE  HONOURABLE  MR.  JUSTICE  being 
absent,  his  judgment  was  announced  by  THE  HONOURABLE 
TKE  CHIEF  JUSTICE,  or  MR.  JUSTICE  ,  pursuant  to 
the  statute  in  that  behalf). 

Between 

A.  B.   (plaintiff  or  defendant),  Appellant; 

AND 
C.  D.  (defendant  or  plaintiff),  Respondent. 

The  appeal  of  the  above  named  appellant  from  the  judg- 
ment of  the  Court  of  King's  Bench  for  the  Province  of  Que- 
bec (appeal  side)  (or  of  the  Court  of  Appeal  for  Ontario, 
or  as  the  case  may  be),  pronounced  in  the  above  cause  on 
the  day  of  in  the  year  of  our  Lord 

,  reversing  the  judgment  of  the  Superior  Court 
for  the  Province  of  Quebec  sitting  in  and  for  the  District 
of  ,  (or  of  the  King's  Bench  Division  of  the 

High  Court  of  Justice  for  Ontario,  or  as  the  case  may  be), 
rendered  in  the  said  cause  on  the  day  of 

in  the  year  of  our  Lord  ,  having  come  on  to  be 

heard  before  this  Court*  on  the  day  of 

in  the  year  of  our  Lord  ,    in    the    presence    of 

counsel  as  well  for  the  appellant  as  the  respondent,  where- 
upon and  upon  hearing  what  was  alleged  by  counsel  afore- 
said, this  Court  was  pleased  to  direct  that  the  said  appeal 
should  stand  over  for  judgment,  and  the  same  coming  on 
this  day  for  judgment,  this  Court  did  order  and  adjudge** 
that  the  said  appeal  should  be  and  the  same  was  allowed. 
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that  the  said  judgment  of  the  Court  of  King's  Bench  for 
the  Province  of  Quebec  (appeal  side)  (or  of  the  said  Court 
of  Appeal  for  Ontario  or  as  the  case  may  be)  should  be  and 
the  same  was  reversed  and  set  aside,  and  that  the  said  judg- 
ment of  the  Superior  Court  for  the  Province  of  Quebec 
sitting  in  and  for  the  District  of  (or  of  the 

King's  Bench  Division  of  the  High  Court  of  Justice  for 
Ontario,  or  as  the  case  may  be)  should  be  and  the  same  was 
restored. 

And  this  Court  did  further  order  and  adjudge  that  the 
said  respondent  should  and  do  pay  to  the  said  appellant  the 
costs  incurred  by  the  said,  appellant  as  well  in  the  said  Court 
of  King's  Bench  for  the  Province  of  Quebec  (appeal  side) 
(or  in  the  said  Court  of  Appeal  for  Ontario,  or  as  the  case 
may  be)  as  in  this  Court. 

*Xote. — If  a  judge  has  died  while  the  case  stands  en 
delibcre  add  the  words  "constituted  as  above  with  the  addi- 
tion of  the  Honourable  Mr.  Justice  ,  since 

deceased." 


JUDGMENT  DISMISSING  APPEAL. 

(Formal  parts  as  in  preceding  down  to**  then  proceed 
as  follows:) 

that  the  said  judgment  of  the  Court  of  King's  Bench  for  the 
Province  of  Quebec  (appeal  side)  (or  of  the  Court  of  Appeal 
for  Ontario,  or  as  the  case  may  be)  should  be  and  tHe  same 
was  affirmed  and  that  the  said  appeal  should  be  and  the  same 
was  dismissed  with  costs  to  be  paid  by  the  said  appellant 
to  the  said  respondent. 


BILL  OF  APPELLANT'S  COSTS. 
In  the  Supreme  Court  of  Canada, 

Between  Appellant, 

and 

Respondent. 
Bill  of  Appellant's  Costs. 

Fees  Payments 

Xot  ice    of    appeal $     4  00 

[In    election    appeals,    when    notice     limits 

appeal    6  00] 
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Fees  Payments 

Notice  of  giving  security   $2  00 

Attendance  on  giving  security  and  paid  (in- 
cluding where  a  Bond  of  a  security  com- 
pany is  given  the  reasonable  fee  charged 
by  such  company) 3  00 

.Fee   on   special    case 25  00 

[Not  taxable  in  election  appeals.] 

Engrossing  and  superintending  printing  of 
special  case,  fos.  at  15  cents 

per  folio 

[Not  taxable  in  election  appeals.] 

Paid  printer  as  per  affidavit 

Paid  clerk  on  transmission,  etc.,  of  original 
case,  or  record  in  an  election  appeal . . . 

Paid  forwarding  copies  of  case 

-Paid  filing  case  with  Eegistrar $10  00 

Engrossing  and  superintending  printing  of 
factum,  fos.  at  15  cents 
per  folio  

Paid  printer  as  per  affidavit 

Fee  on  factum  [in  the  discretion  of  Eegis- 
trar to] 50  00 

Paid,  search  and  inscribing  appeal 35 

Allowance  to  cover  fees  to  counsel  and 
solicitor  on  hearing  [in  the  discretion 
of  the  Eegistrar,  to] 200  00 

Paid   postages,   telegrams,    etc 

Allowance  on  account  of  agent's  fees  under 
Eule  82  [in  the  discretion  of  the  Eegis- 
trar, to] 20  00 

Paid,  search  for  particulars,  to  draft  minutes  25 

Paid  entry  of  judgment  10  00 

Paid  taxation  and  appointment 1  50 

Allocatur 1  00 

Paid  filings   [10  cents  on  each  filing] 

Paid  certified  copy  of  judgment 

[$1.00,  and  10  cents  a  folio.] 

Eegistrar 's    postage 

Total    fees 

Total    disbursements 

Taxed   off..... 

Taxed    at.. 
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BILL  OF  RESPONDENT'S  COSTS. 

In  the  Supreme  Court  of  Canada, 

Between 

Appellant, 

and 

Respondent. 

Bill  of  Respondent's  Costs. 

Fees  Payments 

Attendance  on  giving  security $     3  00 

[Not  taxable  in  election  appeals.] 

on   special   case 25  00 

[Not  taxable  in  election  appeals.] 
Engrossing  and  superintending    printing  of 
factum,  fos.  at  15  cents  per 

folio    

I 'aid  printer  as  per  affidavit 

Fee  on  factum    [in  the   discretion  of  Regis- 
trar,   to] 50  00 

Allowance  to  cover  fees  to  counsel  and  solici- 
tor   on    hearing     [in    the    discretion    of 

Registrar,    to] 200  00 

Paid  postages,  telegrams,  etc 

Allowance  on  account  of  Agent's  fees  under 

Rule  82  [in  discretion  of  Registrar,  to]  20  00 

Paid  search  for  particulars,  to  draft  minutes  25 

Paid  entry  of  judgment 10  00 

Paid  taxation  and  appointment 1  50 

Allocatur    1  00 

Paid  filings   [10  cents  on  each  filing] 

Paid  certified  copy  of  judgment 

[$1.00,  and  10  cents  for  each  folio.] 

Registrar's    postage 

Total    fees 

TotnJ    disbursements 

Taxed    off 

Taxed    at 


626  SUPREME    COURT    RULES. 


AFFIDAVIT  OF  DISBURSEMENT. 

In  the  Supreme  Court  of  Canada, 

Between  Appellant, 

and 

Respondent. 

I,  of  the  of  in  the 

Province  of  (occupation)  make  oath 

and  say : 

1.  That  I  am  (a  member  of  the  firm  of,  etc.,  or  a  clerlt  in 
the  office  of,  etc.},  the  attorneys  or   solicitors   for   the   above 
named  and  as  such  have  a  personal  knowledge  of 
the  facts  hereinafter  deposed  to. 

2.  That  on  behalf  of  the  said  (appellant  or  respondent} 
I  have  paid  of  the  of  in 
said  Province  printers,  the  sums  following  for  the  work  meh- 
tioned,  viz. : 


DATE    PAID. 

PRINTING   DONE. 

AMOUNT   PAID. 

("Casein  Appeal." 
"Appellant's  or  Re- 
spondent's Factum.") 

Total,  $ 
amounting  in  all  to  the  sum  of  dollars. 

3.  That  in  addition  to  the  foregoing  I  have  paid  the  fol- 
lowing sums  in  this  appeal,  viz. : 

4.  That  with  regard  to    the    foregoing    disbursements,    I 
believe  that  the  amount  so    paid   for    printing   is    fair    and 
reasonable,  and  the  usual  and  lowest  price  for  which  that  class 
of  work  can  be  done  in  the  said  of  and 
that  the  foregoing  amounts  further  paid  as  aforesaid  were 
reasonable  and  proper  disbursements  in  this  appeal. 


Sworn  before  me  at  the 
in  the  I 

this 
day  of  A.D.  19 


of  in  the  Province  of 

this  I 


(Sgd.) 
A  Commissioner  in  the 
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SHERIFF'S  ACCOUNT. 

IN  THE  SUPREME  COURT  OF  CANADA. 
SHERIFF'S  ACCOUNT. 

I'l' tier  0.  C.  1th  June,  1883,  and  49  Viet.,  c.  135,  s.  15. 
Tin  Government  of  Canada, 

To  the  Sheriff  of  the  County  of  Carleton.  DR. 


Date 
19 


To  actual  attendance  in  person  or  by  deputy 
on  the  Supreme  Court  at  its  sittings  from 

the day  of to  the, 

day  of. 

days  at  $5.00  per  day 

;  Constables  at  $1.50  each  per  day 

for  each  day  necessarily  and  actually  engag- 
ed in  attendance  during  the  sittings  of  the 
Court,  in  all 

"NAMES  OF  CONSTABLES  TO  ATTEND  NO.  OF  DAYS 

|l 

111 

*          I 

I  CERTIFY  that  the  above  account,  amounting  to 

is  correct. 

Sheriff. 

I  CERTIFY  that  I  have  examined  this  account  and  believo 
it  to  be  correct. 

Registrar. 


Cts. 
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APPEAL  RFOM  TAXATION 
NOTICE  OF  MOTION  TO  JUDGE  IN  CHAMBERS. 

BETWEEN 

A.  B.,  (Plaintiff  or  Defendant)   -  Appellant, 

AND 
C.  D.,  (Defendant  or  Plaintiff)  -  -  Respondent. 

Take  notice  that  a  motion  will  be  made  before  the  presid- 
ing Judge  in  Chambers  in  the  Supreme  Court  Building  at  the 
City  of  Ottawa,  on  the  day  of 

»A.  D.  19       .  at  the  hour  of  ,  that  the  objections 

of  the  applicant  dated  the  day  of  19     , 

to  the  taxation  of  the  costs  under  the   judgment   dated   the 
day  of  19       ,  may  be  allowed  and 

that  it  may  be  referred  back  to  the  Registrar  to  vary  his  cer- 
tificate accordingly;  and  that  the  said  appellant  (or  respon- 
dent as  the  case  may  be)  may  be  ordered  to  pay  to  the  appli- 
cant the  costs  of  this  application  and  consequent  thereupon. 
Dated  this  day  of  A.  D.  19 

To  E.  F.,  Solicitors  for  appellant  (or  respondent  as  the  case 
way  be). 

(Signed)  G.  II., 

Solicitors  for  the  respondent    (or  Ap- 
pellant as  the  case  may  be). 


NOTICE  OF  APPEAL  TO  SUPREME  COURT. 

IN     THE     COURT     OF     APPEAL     EOR     ONTARIO. 

(or  as  the  case  may  be,  giving  the  style  of  the  Court  in 
which  the  judgment  to  be  appealed  from  has  been  rendered.} 
Between 

A.   B.,   Plaintiff    (appellant   or   respondent), 

AND 

C.  D.,  Defendant  (respondent  or  appellant), 
(or  as  the  case  may  require.) 


APPENDIX    15. 

Take  notice,  that  A.  B.,  the  above  named  plaintiff,  hereby 
appeals  to  the  Supreme  Court  of  Canada  from  the  (judgment, 
decree,  rule,  order,  or  decision)  pronounced  (or  pronounced 
and  entered)  in  this  cause  (or  matter)  by  this  court  (or  by 
Mr.  Justice  -  — )  on  the  day  of  , 

whereby  (ax  tin  case  may  be.) 

The  above  form,  altered  to  suit  the  circumstances  of  each 
particular  case,  would  be  applicable  to  most  cases,  but  care 
should  be  taken  to  consider  the  wording  of  the  section  or  rule 
requiring  notice  of  appeal  to  be  given  and  to  vary  the  notice 
accordingly.  For  instance,  in  giving  notice  of  intention  to 
appeal,  under  section  84  of  the  Exchequer  Court  Act  R.S.,  c. 
Ho.  from  the  decision  of  the  Exchequer  Court,  the  notice 
should  state  ''that  the  Crown  is  dissatisfied  with  such  decision, 
and  intends  to  appeal  against  the  same. 

This  notice  of  appeal  must  not  be  confounded  with  the 
notice  of  hearing  required  after  an  appeal  is  set  down  for 
hearing  in  the  Supreme  Court  (vide  Rules  15,  17,  18  and  19)  ; 
nor  with  the  notice  to  be  given  in  Exchequer  appeals  under 
section  82  of  the  Act,  nor  with  the  notice  to  be  given  in  elec- 
tion appeals,  under  section  67  of  the  Dominion  Controverted 
Elections  Act  R.S.,  c.  7.  These  notices  are  given  after  the 
appeal  has  been  set  down  for  hearing  in  the  Supreme  Court  of 
Canada  and  should  be  entitled  in  that  Court  and  the  style  of. 
cause  should  be  the  style  in  that  Court,  and  by  them  the 
appeal  may  be  limited  to  any  special  and  defined  question  or 
questions. 


NOTICE  OF  MOTION  TO  ALLOW  SECURITY. 

IN    THE    SUPREME    COURT    OF    CANADA. 

Between 

A.    B.,     (Plaintiff    or    Defendant)     Appellant; 

AND 

C.    D.,    (Defendant    or   Plaintiff)    Respondent. 

Take  notice  that  a  motion  will  be  made  before  the  Regis- 
trar at  his  chambers  in  the  Supreme  Court  Building,  in  the 
City  of  Ottawa,  on  the  day  of 

A.T).  19       ,  at  the  hour  of  11  o'clock  in  the  forenoon,  or  so 
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soon  thereafter  as  the  application  can  be  heard,  for  an  order 
approving  of  the  security  tendered  by  the  appellant  that  he 
will  effectually  prosecute  his  appeal  and  pay  such  costs  and 
damages  as  may  be  awarded  against  him  by  the  Supreme 
Court. 

And  take  notice  that  in  support  of  said  application  will  be 
be  read  the  Bond  of  dated  the  day  of 

(or  the  certificate  of  the  Accountant  of  the  Bank 
of  at  )  and  the  affidavit  of 

filed. 

Dated  at  this  day  of 

To  E.  F.  of 

Respondent's  Solicitor. 

(Signed)     G.  H, 

Appellant's  Solicitor. 


NOTICE  OF  MOTION  FOR  ORDER  AFFIRMING  JURIS 

DICTION. 

IN    THE    SUPREME    COURT    OF    CANADA. 

Between : 

A.    B.,     (Plaintiff    or    Defendant)    Appellant; 

AND 

C.    D.,    (Defendant   or   Plaintiff)    Respondent. 

Take  notice  that  a  motion  will  be  made  before  the  Regis- 
trar at  his  chambers  in  the  Supreme  Court  Building,  in  the 
City  of  Ottawa,  on  the  day  of 

19     ,  for  an  order  affirming  the  jurisdiction  of  the  Supreme 
Court  of  Canada  to  hear  the  appellant's  appeal. 

And  take  notice  that  in  support  of  said  application  will 
read  (set  out  in  detail  the  material  necessary  to  disclose  the 
question  of  jurisdiction  raised). 

Dated  at  this  day  of 

To  E.  F.  of 

Respondent's  Solicitor. 

(Signed)     G.  H.,  Appellant's  Solicitor. 
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ORDER  ALLOWING  APPELLANT'S  SECURITY. 

IN    THE    SUPREME    COURT    OF    CANADA. 

Before  the  Registrar  in  Chambers. 

the  day  of         A. D.  1919     . 

Between  .- 

A.    B.,     (Plaintiff    or    Defendant)    Appellant; 

AND 
C.    D.,    (Defendant   or   Plaintiff)    Respondent. 

Upon  the  application  of  the  above  named  appellant,  upon 
hearing  read  the  notice  of  motion  and  material  therein  referred 
to,  and  upon  hearing  what  was  alleged  by  Counsel  for  all 
parties, 

It  is  ordered  that  the  bond  entered  into  the 
day  of  A.  D.  19     ,  in  which  are  obli- 

gors, and  are  obligees  (or  the  sum  of  $500  paid 

into  the  Bank  of  as  appears  by  the  receipt  of  the 

said  Bank,  dated  the  day  of 

as  the  case  may  be),  duly  filed  as  security  that  the  appellant 
will  effectually  prosecute  his  appeal  from  the  judgment  of  the 
Court  of  (as  the  case  may  be),  dated  the 

day  of  ,  and  will  pay  such  costs  and  damages  as 

may  be  awarded  against  him  by  this  Court,  be  and  the  same 
is  hereby  allowed  as  good  and  sufficient  security. 

And  it  is  further  ordered  that  the  costs  of  this  application 
be  costs  (in  the  cause,  or  to  the  appellant,  or  to  the  respondent 
as  the  case  may  be). 

(Signed) 

Registrar. 


ORDER  AFFIRMING  OR  REJECTING  JURISDICTION 
OF  THE  COURT. 

IN    THE    SUPREME    COURT    OF    CANADA. 

Before  the  Registrar  in  Chambers. 

the  day  of  A.D.  19     . 

Between : 

A.    B.,     (Plaintiff    or    Defendant)     Appellant; 

AND 

C.    D.,    (Defendant    or   Plaintiff)    Respondent. 
Upon  the  application  of  the  above  named  appellant  and 
upon  hearing  read  (set  out  the  material  filed  on  the  applica- 
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tion),  and  upon  hearing  what  was  alleged  by  counsel  for  all 
parties. 

It  is  ordered,  adjudged  and  declared  that  the  Supreme 
Court  of  Canada  has  (or  has  not,  as  the  case  may  be)  jurisdic- 
tion to  hear  and  determine  the  appeal  of  the  above  named 
appellant  from  the  judgment  of  the  (set  out  the  name  of  the 
court  appealed  from)  bearing  date  the  day  of 

A.  D.  19       in  a  certain  cause  in  which 
was  appellant  and  was  respondent. 

And  it  is  further  ordered  that  the  costs  of  this  application 
be  costs  (in  the  cause,  or  to  the  appellant,  or  to  the  respondent, 
as  the  case  may  be). 

(Signed) 

Registrar. 


NOTICE  OF  MOTION  BY  THE  RESPONDENT  EXCEPT- 
ING TO  THE  JURISDICTION  OF  THE  COURT. 

IN    THE    SUPREME    COURT    OF    CANADA. 

Between : 

A.    B.,     (Plaintiff    or    Defendant)     Appellant; 

AND 
C.    D.,    (Defendant    or    Plaintiff)    Respondent. 

Take  notice  that  a  motion  will  be  made  on  behalf  of  the 
respondent    before    the    Registrar    at    his    chambers   in    the 
Supreme  Court  Building,  in  the  City  of  Ottawa,  on 
the  day  of  A.  D.  19     ,  at  the  hour 

of  11  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  the 
application  can  be  heard  for  an  order  refusing  the  security 
offered  by  the  appellant  on  his  appeal  to  the  Supreme  Court, 
on  the  ground  that  the  Court  has  no  jurisdiction  to  hear  the 
appeal. 

And  take  notice  that  in  support  of  said  motion  will  be  read 
(the  material  necessary  to  raise  the  question  of  jurisdiction). 

Dated  at  this  day  of 

To  E.  F., 

Appellant 's  Solicitor. 

(Signed)         G.  II., 

Respondent's  Solicitor. 
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NOTICE  OF  APPEAL  FROM  REGISTRAR'S  ORDER  IN 
MATTERS  OF  JURISDICTION. 

IN    THE    SUPREME    COURT    OF    CANADA. 

Between : 

A.    B.,     (Plaintiff    or    Defendant)     Appellant; 

AND 
C.    D.,    (Defendant    or   Plaintiff)    Respondent. 

Tako  notice  that  the  Court  will  be  moved  at  the  Supreme 
Court  Building  in  the  City  of  Ottawa,  on  the 

<lay  of  A.  D.  19     ,  at  the  hour  of  11 

o'clock  in  the  forenoon,  or  so  soon  thereafter  as  counsel  can  be 
heard,  by  way  of  appeal  from  the  order  of  the  Registrar,  made 
on  the  day  of  A.  D.  19  ,  whereby 

it  was  ordered,  adjudged  and  declared  that  the  Supreme  Court 
of  Canada  had  (or  had  not  as  the  case  may  be)  jurisdiction  to 
hear  and  determine  the  appeal  of  the  said 
from  the  judgment  of  the  (name  of  the  Court  appealed  from) 
bearing  date  the  day  of  A.  D.  19     , 

made  in  a  certain  cause  in  which  was  appellant  and 

was  respondent,  on  the  ground  (set  out  the  grounds 
of  the  appeal}. 

And  further  take  notice  that  on  the  said  motion  will  be 
read  (set  out  the  material  used  before  the  Registrar). 

Dated  at  this  day  of 

To  E.  F.,  (Appellant's  or  Respondent's,  as  the  case  may  be), 
Solicitor. 

(Signed)     G.IT.,  (Respondent's  or  Ap- 
pellant's, as  the  case  may  be),  Solicitor. 


NOTICE  OF  MOTION  TO  REMOVE  STAY  OF  PROCEED- 
INGS. 

IN    THE    SUPREME    COURT    OF    CANADA. 

Between : 

A.    B.,     (Plaintiff    or    Defendant)    Appellant; 

AND 
C.    D.,    (Defendant    or   Plaintiff)    Respondent. 

Take  notice  that  a  motion  will  be  made  before  the  Honour- 
able Mr.  Justice  or  such  other  Judge  of  the  Supreme 
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Court  as  may  be  sitting  for   him,    at   his    Chambers   in   the 

Supreme  Court  Building,  at  the  City  of  Ottawa,  on 

the  day  of  ,  at  the  hour  of  11  o'clock 

in  the  forenoon,  or  so  soon  thereafter  as  the  motion   can   be 

heard  for  an  order  removing  the  stay  of  proceedings  in  this 

appeal. 

And  take  notice  that  -on  the  return  of  the  said  motion  will 
be  read  the  notice  of  appeal  given  by  the  (appellant  or  respon- 
dent, as  the  case  may  be),  from  the  order  of  the  Registrar 
made  herein,  bearing  date  the  day  of 

A.  D.  19  ,  whereby  it  was  ordered,  adjudged  and  declared 
that  the  Supreme  Court  of  Canada  had  (or  had  not,  as  the  case 
may  be)  jurisdiction  to  hear  this  appeal. 

And  further  take  notice  that  in  support  of  said  application 
will  be  read  (set  out  the  material  upon  which  the  motion  is 
based). 

Dated  at  this  day  of 

To  E.  F.,  (Appellant's  or  Respondent's,  as  the  case  may  be), 
Solicitor. 

(Signed)     G.  H.,  (Respondent's  or 
Appellant's,  as  the  case  may  be),  Solicitor. 


ORDER  REMOVING  STAY  OF  PROCEEDINGS. 

IN    THE    SUPREME    COURT    OF    CANADA. 

Before  the  Honourable  Mr.  Justice  in  Chambers, 

the  day  of  A.  D.  19     . 

Upon  the  application  of  ,  upon  hearing  read 

(Affidavits  or  papers  filed  in  support  of  the   motion),  upon 
hearing  what  was  said  by  Counsel  for 

It  is  ordered  that  the  stay  of  proceedings  herein  be  and 
the  same  is  hereby  removed. 

And  it  is  further  ordered  that  the  costs  of  this  application 
be  costs  (in  the  cause,  or  to  the  appellant,  or  to  the  respondent, 
as  the  case  may  be). 

(Signed) 

Judge. 
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NOTICE  OF  MOTION  TO  QUASH  APPEAL  FOR  WANT 
OF  JURISDICTION. 

IX    THE    SUPREME    COURT    OF    CANADA. 

Between : 

A.    B.,     (Plaintiff    or    Defendant)     Appellant; 

AND 
C.    Dv    (Defendant    or   Plaintiff)    Respondent. 

Take  notice  that  the  Court  will  be  moved  in  the  Supreme 
Court  Building,  at  the  City  of  Ottawa,  on  the 

day  of  A.  D.  19     ,  at  the  hour  of  11 

o'clock  in  the  forenoon  or  so  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  that  the  appeal  of  the  above  named  appel- 
lant from  the  judgment  of  (name  of  the  court  appealed  from) 
made  on  the  day  of  A.  D.  19  ,  in  a 

certain  cause  in  which  was  appellant  and 

was  respondent,  be  quashed  for  want  of  jurisdiction. 

And  take  notice  that  in  support  of  said  motion  will  be 
read  (sft  out  the  material  necessary  to  raise  the  question  of 
jurisdiction.) 

Dated  at  this  day  of  A.  D.  19     . 

To  E.  F.,  of 

Appellant 's  Solicitor. 

(Signed)  G.  H. 

Respondent 's  Solicitor. 


CERTIFICATE  AS  TO  SETTLEMENT  OF  CASE,  AS  TO 

SKCTRITY,  AND  AS  TO  REASONS  FOR 

JUDGMENT. 

I,  the  undersigned  Registrar  (or  Prothonotary,  or  Clerk) 
of  the  (name  of  court)  do  hereby  certify  that  the  foregoing 
printed  document  from  page  00  to  page  00,  inclusive,  is  the 
case  stated  by  the  parties  (or  settled  by  the  Honourable  Mr. 
Justice  ,  one  of  the  Judges  of  the  said  Court)  pur- 

suant to  section  73  of  the  Supreme  Court  Act  and  the  Rules  of 
the  Supreme  Court  of  Canada,  in  an  appeal  to  the  said 
Supreme  Court  of  Canada,  in  a  certain  case  pending  in  the 
said  (name  of  court)  between  A.  B.,  appellant,  and  C.  D., 
respondent. 
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And  I  do  further  certify  that  the  said  A.  B.  has  given 
proper  security  to  the  satisfaction  of  the  Honourable  Mr. 
Justice  as  required  by  the  75th  section  of  the 

Supreme  Court  Act,  being  a  Bond  to  the  amount  of  $500  (or 
by  the  payment  into  Court  of  the  sum  of  $500  to  the  credit  of 
this  cause,  as  the  case  may  be),  a  copy  of  which  security  and  a 
copy  of  the  order  of  the  Honourable  Mr.  Justice 
allowing  the  same  is  (or  are  as  the  case  may  be)  hereto 
annexed  (or  may  be  found  on  pages  000  of  the  annexed  case — 
as  the  case  may  be.) 

And  I  do  further  certify  that  I  have  applied  to  the  Judges 
of  the  (court  appealed  from)  for  their  opinions  or  reasons  for 
judgment  in  this  case,  and  the  only  reasons  delivered  to  me  by 
the  said  Judges  are  those  of  the  Honourable  Mr.  Justice 

(or,  that  reasons  have  been  delivered  by  none  of 
the  said  Judges  in  response  to  my  said  application,  as  the  case 
may  be). 

And  I  do  further  certify  that  I  have  received  a  certificate 
from  the  Clerk  of  the  (name  of  the  court  below)  to  the  effect 
that  he  had  applied  to  the  Judges  of  the  said  Court  for  their 
opinions  or  reasons  for  judgment  and  that  the  only  reasons 
delivered  to  him  were  those  of  the  Honourable  Mr.  Justice 
(or,  that  reasons  have  been  delivered  by  none  of 
the  said  Judges  in  response  to  his  said  application,  as  the  case 
may  be). 

In  testimony  whereof  I  have  hereunto  subscribed  my  name 
and  affixed  the  seal  of  the  said  (name  of  court)  this  (date). 


CERTIFICATE  AS  TO  REASONS  FOR  JUDGMENT,  IN 
THE  SUPERIOR  COURT. 

IN    THE    HIGH    COURT    OF    JUSTICE 

(or,  in  the  Superior  Court,  as  the  case  may  be). 

Between : 

A.  B.,  Plaintiff; 

AND 

C.  D.,  Defendant. 

I,  E.  F.,  Clerk  (or  Registrar,  as  the  case  may  be),  of  the 
High  Court  of  Justice  (or  Superior  Court,  as  the  case  may 
be),  hereby  certify  to  the  Registrar  of  the  Court  of  Appeal  (or 


APPENDIX  B.  637 

Court  of  King's  Bench,  appeal  side,  as  the  case  may  be),  that 
I  have  applied  to  the  Judge  (or  Judges,  as  the  case  may  be), 
of  this  Court  for  his  (or  their,  as  the  case  may  be)  opinions  or 
reasons  for  judgment  in  this  case,  and  that  the  only  reasons 
delivered  to  me  were  those  of  the  Honourable  Mr.  Justice 

(or  that  reasons  have  been  delivered  by  none  of  the 
said  Judges  in  response  to  my  said  application,  as  the  case 
may  be). 

Dated  at  this  day  of  A.  D.  19     . 

(Signed)         G.  H., 
Clerk  (or  Registrar,  as  the  case  may  be). 


BOND  FOR  SECURITY  FOR  COSTS. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of  the 
of  in  the  county  of  , 

and  Province  of  ,  C.D.,  of  the  same  place  , 

and  E.  F.,  of  the  same  place  ,  are  jointly  and  sever- 

ally held,  and  firmly  bound  unto  G.  H.  in  the  penal  sum  of 
$500  good  and  lawful  money  of  Canada  to  be  paid  to  the  said 
G.  H.  his  attorney,  executors,  administrators  or  assigns,  for 
which  payment  well  and  truly  to  be  made  we  bind  ourselves 
and  each  of  us  binds  himself,  our  and  each  of  our  heirs,  exe- 
cutors and  administrators  firmly  by  these  presents  sealed  with 
our  seals  and  dated  this  day  of  A.  D. 

19     . 

Whereas  a  certain  action  was  brought  in  the 
Division  of  the  High  Court  of  Justice  for  Ontario  (or  as  the 
case  may  be)  by  the  said  A.  B.,  plaintiff,  against  the  said  G.  H., 
defendant.  And  whereas  judgment  was  given  in  the  said 
Court  against  the  said  A.  B.,  who  appealed  from  the  said 
judgment  to  the  Court  of  Appeal  for  Ontario  (or  as  the  case 
may  be).  And  whereas  juderment  was  eriven  in  the  said  action 
in  the  said  last  mentioned  Court  on  the  day  of 

A.D.  19     . 

And  whereas  the  said  A.  B.  complains  that  in  giving  of  the 
last  mentioned  judgment  in  the  said  action  upon  the  said 
appeal  manifest  error  hath  intervened,  wherefore  the  said 
A.  B.  desires  to  appeal  from  the  said  juderment  of  the  Court 
of  Appeal  for  Ontario  (or  a .<?  the  case  may  be)  to  the  Supreme 
Court  of  Canada. 
44 
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Now  the  condition  of  this  obligation  is  such,  that  if  the 
said  A.  B.  shall  effectually  prosecute  his  said  appeal  and  pay 
such  costs  and  damages  as  may  be  awarded  against  him  by 
the  Supreme  Court  of  Canada,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

Signed,  sealed  and    }  A  B.  (Seal). 

delivered  in  C.  D.  (Seal), 

presence  of  E.  F.  (Seal). 


AFFIDAVIT  OF  EXECUTION. 

Province  of         1 
County  of 

*To  Wit:  J 

I,  X.  Y.,  of  the  of  in  the  County 

of  ,  and  Province  of  ,  (occupation), 

make  oath  and  say : 

1.  That  I  was  personally  present  and  did  see  the  within 
instrument  duly  signed,  sealed  and  executed  by  A.  B.,  C.  D. 
and  E.  F.,  three  of  the  parties  thereto. 

2.  That  the  said  instrument  was  executed  at 

3.  That  I  know  the  said  parties. 

4.  That  I  am  a  subscribing  witness  to  the  said  instru- 
ment. 

Sworn   before  me    at    the 

of  in  the 

County  of  and!>                                     X.  Y. 

Province  of  this 

day  of  A.D.  19 
(Signed) 

A  Commissioner,  etc. 


AFFIDAVIT  OF  JUSTIFICATION  BY  SURETIES. 

I,  C.  D.,  of  the  of  ,  in  the  county 

of  and  Province  of  ,  make  oath  and 

say,  That  I  am  a  resident  inhabitant  of  the  Province  of  , 

and  am  a  freeholder  in  the  of  aforesaid, 

and  that  I  am  worth  the  sum  of  $1,000,  over  and  above  what 
will  pay  all  my  debts. 
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And  I,  E.  P.,  of  the  of  in  the 

County  of  and  the  Province  of  ,  make 

oath  and  say,  That  I  am  a  resident  inhabitant  of  the  said  Pro- 
vince of  ,  and  am  a  freeholder  in  the 
of                        aforesaid,  and  that  I  am  worth   the   sum   of 
$1,000,  over  and  above  what  will  pay  all  my  debts. 

(Signed)  C.  D. 

E.  F. 

The  above  named  deponents,  C.  D. 
and  E.  F.,  were  severally  sworn  before 
me  at  the  of 

at  the  County  of 

this  day  of  A.D.  19 

(Signed) 

A  Commissioner,  etc. 

NOTE. — Although  it  was  held  (Wheeler  vs.  Black,  M.L.R. 
2  Q.B.  159)  in  the  Court  of  Appeal,  Quebec,  that  the  sureties 
need  not  justify  on  real  estate,  the  question  has  never  been 
adjudicated  upon  in  the  Supreme  Court. 


ORDER  ALLOWING  SECURITY  FOR  COSTS. 

IN    THE    SUPREME    COURT  OF    CANADA. 

the  day  of  A.D.  19     . 

The  Registrar  in  Chambers. 

Between : 

A.    B.,    (defendant     or    plaintiff)     Appellant; 

AND 
C.    D.,    (plaintiff    or    defendant)    Respondent. 

Upon  the  application  of  the  above  named  appellant,  and 
upon  hearing  what  was  alleged  by  counsel  for  all  parties,  it  is 
ordered  that  the  sum  of  five  hundred  dollars  paid  into  the 
Bank  of  Montreal  as  appears  by  its  certificate  duly  filed  (or, 
it  is  ordered  that  a  certain  bond  bearing  date  the 
day  of  19  ,  in  which  are 
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obligors  and  obligee  filed)  as  security  that  the 

appellants  will  effectually  prosecute  their    appeal  from  the 
judgment  of  the  Court  of  (as  the  case  may  be),  dated  the 
day  of  A.  D.  19     ,  and  will  pay  such  costs  and 

damages  as  may  be  awarded  against  them  by  this  Court,  be 
and  the  same  is  hereby  allowed  as  good  and  sufficient  security. 

(Signed) 

Registrar. 


CERTIFICATE  AS  TO  CASE  AND  SECURITY  IN  ELEC- 
TION CASES. 

I,  ,  Clerk  (of  the  Court  with  whom  the  petition 

was  lodged  and  the  security  paid)  do  hereby  certify  that  the 
foregoing  documents  from  page  00  to  page  00,  inclusive,  con- 
stitute the  record  of  the  case  provided  by  s.  66  of  the  Dominion 
Controverted  Elections  Act,  on  the  appeal  taken  by  the  peti- 
tioner (or  respondent  ,  as  the  case 
may  be)  against  the  decision  (order  or  judgment  as  the  case 
may  be)  of  the  Honourable  Mr.  Justice  ,  dismissing 
the  petition  on  the  preliminary  objections  (or  dismissing  the 
preliminary  objections  to  the  petition,  as  the  case  may  be),  (or 
against  the  judgment  of  the  Honourable  Mr.  Justice 
and  the  Honourable  Mr.  Justice  ,  allowing 
or  dismissing,  as  the  case  may  be,  the  petition,  &c.)  in  a  certain 
Election  petition  depending  in  the  said  court  between  , 
petitioner,  and  respondent. 

And  I  do  further  certify  that  the  said  ,  the 

above  named  petitioner  (or  respondent  as  the  case  may  be) 
has  given  proper  security  for  his  appeal  by  paying  into  court 
to  the  credit  of  this  cause  the  sum  of  $  ,  and  has  also 

paid  the  further  sum  of  $  as  a  fee  for  making  up  and 

transmitting  the  record  pursuant  to  the  provisions  of  the  said 
Act. 

In  testimony  whereof  I  have  hereupto  subscribed  my  name 
and  affixed  the  seal  of  the  said  court  this  day  of 

A.  D.  19     . 

(Signed) 

Clerk  of  the  (name  of  the  Court). 
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IX  THE  SUPREME  COURT  OF  CANADA. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO 

(or  as  the  case  may  be). 
Between : 

A.  B.,  (plaintiff  or  defendant,  as  the  case  may  be), 

Appellant ; 
AND 

C.  D.,  (defendant  or  plaintiff,  as  the  case  may  be), 

Respondent. 

APPEAL  CASE. 

E.  F., 

Solicitor  for  the  Appellant. 

G.  H., 

Solicitor  for  the  Respondent. 

J.  K, 

Ottawa  Agents  for  Appellant. 

L.  M., 

Ottawa  Agents  for  Respondent. 
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INDEX. 

IN  THE  SUPREME  COURT  OF  CANADA. 
BETWEEN 

THE  SYNDICAT  LYONNAIS  DU  KLONDIKE  (Plaintiff) 

Appellant; 
AND 

THE  CANADIAN  BANK  OF  COMMERCE    (Defendant) 

AND 

JOSEPH  BARRETTE      ....         (Defendant) 

Respondent. 

INDEX. 
PART  I.     PLEADINGS,  &c. 


Exhibit 
No.  or 
Mark. 

DESCRIPTION 

Date 

Page 

Writ  of  Summons 

15th  April,  1902 

1 

Statement  of  Claim  of  Can- 

adian Bank  of  Commerce  . 

16th  May,  1902 

1 

Statement   of    Defence   and 

Counterclaim    of   the   De- 

fendant the  Syndicat  Lyon- 

nais  du  Klondike 

20th  June,  1902 

2 

Notice  of  Appeal  of  Defend- 

ant Barrette 

1st  April,  1903 

340 

Order    extending    time    for 

giving  notice  of  appeal 

17th  Sept.,  1908 

342 

Notice  of  Appeal  to  the  Su- 

preme Court  of  Canada 

6th  Aug.,  1904 

371 

Appeal  Bond 

6th  Aug.,  1904 

371 

Certificate  of  Clerk  of  Terri- 

torial  Court   as   to   settle- 

ment of  Case,  Security  and 

reasons  for  judgment 

3rd  Sept.,  1904 

373 
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Exhibit 
No.  or 
Mark. 


DESCRIPTION 


Date 


Page 


Al 


PART  II.     WITNESSES. 
PLAINTIFF'S  EVIDENCE. 

Henry  T.  Wills. 

Examination    . 

Cross-examination    . 

Re-examination 
William  C.  Noble. 

Examination    . 

EVIDENCE  FOR  THE  DEFEND- 
ANT THE  SYNDICAT  LYON- 
NAIS  DU  KLONDIKE. 

Richard  William  Cautley. 

Examination     . 

Cross-examination     . 
Louis  Paillard. 

Examination     . 

EVIDENCE  FOR  DEFENDANT 
BARRETTE. 

Joseph  Barrette. 
Examination     . 

Cross-examination        for 
Plaintiff 

Cross-examination  for  De- 
fendant Syndicat  . 

Re-examination 
William  Rourke. 

Examination     . 

PART  III.     EXHIBITS. 

Exhibits  put  in  by  plaintiff. 

Promissory   note    made  by 

Syndicat   Lyonnais  du 

Klondike     in     favour  of 
Joseph  Barrette 


9th  Sept.,  1902 


10th  Sept.,  1902 


llth  Sept.,  1902 


12th  Sept.,  1902 


22nd  and  23rd 
Sept,,  1902 


23rd  Sept.,  1902 


13 
15 
24 

24 


37 

38 

39 


153 


185 

187 
204 

205 


4th  July,  1903 


270 
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Exhibit 
No.  or  ' 
Mark. 


A2 


A3 


A4 


Bl 


B2 


Cl 


C2 


DESCRIPTION 


PART  111.— Continued 

Chattel  Mortgage  between 
Syndicat  Lyonnais  du 
Klondike,  mortgagors,  and 
Joseph  Barrette,  mortgagee, 
to  secure  $92,500 

Mining  Mortgage  between 
Syndicat  Lyonnais  du 
Klondike,  mortgagors,  and 
Joseph  Barrette,  mortgagee, 
to  secure  $92,500 

Assignment  of  mining  and 
chattel  mortgages,  Joseph 
Barrette,  mortgagor,  Henry 
T.  Wills,  Trustee,  mortga- 
gee   

Exhibits  put  in  by  Defend- 
ants, Syndicat  Lyonnais  du 
Klondike. 

Extracts  from  Minutes  of 
Meeting  of  Directors  of  Syn- 
dicat Lyonnais  du  Klondike 
when  resolution  passed  au- 
thorising H.  de  Silans  and 
Louis  Paillard  to  manage 
affairs  of  Company  . 

Statement  of  Output  and 
Expenses  . 

Exhibits  put  in  by  Defend- 
ant, Joseph  Barrette. 

Extracts  from  Day  Book  of 
Barrette  and  Coleman  show- 
ing Output  from  claims  in 
question  . 

Extracts  from  Ledger  of  De- 
fenkant  Barrette  showing 
Output  from  claims  . 


Date 


22nd  June,  1901 


2nd  Oct.,  1901 


3rd  Dec.,  1900 


6th  April,  1900 
June,  1901 


May  to  Sept.,  190 


May  &  June,  190 


age 


256 


260 


250 


291 


289 


296 


296 
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Exhibit 
No.  or 
Mark. 

DESCRIPTION 

Date 

Page 

PART  IV.     JUDGMENTS,  &c. 

Formal     Judgment  —  Trial 

Court        .... 

16th  Feb.,  1903 

337 

Reasons    for    Judgment    of 

Trial  Judge  —  Craig,  J. 

16th  Feb.,  1903 

300 

Supplementary  Judgment  of 

Trial  Judge 

2ndMch.,  1903 

334 

Formal  Judgment  of  Terri- 

torial Court  in  bane  . 

16th  June,  1904 

370 

Reasons  for  Judgment  — 

Dugas,  J.           ... 

16th  June,  1904 

343 

Craig,  J  

16th  and  17th 

June,  1904 

356 

Macauley,  J.     . 

16th  June,  1904 

370 
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Appendix  C. 

PRIVY  COUNCIL  RULES  AND  FORMS. 
C.   (1). 

STATUTORY  RULES  AND   ORDERS,  1908. 
No.  1288. 


JUDICIAL  COMMITTEE. 


Jurisdiction  and  Procedure     General  Rules  as  to  Appeals. 

THE  JUDICIAL  COMMITTEE  RULES,  1908. 
AT  THE  COURT  AT  BUCKINGHAM  PALACE, 

The  Slst  day  of  December  1908. 

Present 
THE  KING'S  MOST  EXCELLENT  MAJESTY 

ARCHBISHOP  OI*  CANTERBURY.  LORD  CHAMBERLAIN. 

LORD  PRESIDENT.  LORD  FITZMATJRICE. 

WHEREAS  there  was  this  day  read  at  the  Board  a  representa- 
tion from  the  Judicial  Committee  of  the  Privy  Council  in 
the  words  following,  viz. : — 

"The  Lords  of  the  Judicial  Committee  having  taken  into 
consideration  the  Practice  and  Procedure  in  accordance 
with  which  the  general  Appellate  Jurisdiction  of  Your 
Majesty  in  Council  is  now  exercised  and  being  of 
opinion  that  the  Rules  regulating  the  said  Practice  and 
Procedure  ought  to  be  consolidated  and  amended  Their 
Lordships  do  hereby  agree  humbly  to  recommend  to 
Your  Majesty  that  with  a  view  to  such  consolidation 
and  amendment  certain  Orders  of  Her  late  Majesty 
Queen  Victoria  in  Council  regulating  the  said  Practice 
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and  Procedure,  viz.,  the  Orders  in  Council  dated  respec- 
tively the  llth  day  of  August  1842  the  13th  day  of 
..I line  IS;"):',  the  31st  day  of  March  1855  the  24th  day  of 
March   1871    and  the  L'tJth  day  of  June  1873  and  also 
the  Order  of  Your  Majesty  in  Council  dated  the  20th 
day  of  .March  1  DO")    amending  the    said    Practice  and 
Procedure  ought  to   be  revoked   and   tliat    the  several 
Rules  1  eivunto  annexed  ought  to  he  substituted  there- 
Ills  MAJESTY  having  taken  the  said  representation  into 
roii>id»-ra1i.  n  was  plra-rd  :  y  and  \\illi  the  advice  of  His  Privy 
Council  to  approve  thereof  and  to  order  as  it  is  hereby  ordered 
that  the    said  Orders   in   Council  in  the   said   representation 
mentioned  be  and  the  same  are  hereby  revoked  and  that  the 
Kules  hereunto  annexed  be  substituted  therefor. 

1. —  (1)    In    these    Rules,    unless    the    context    otherwise 
requires : — 

''Appeal"  means  an  Appeal  to  His  Majesty  in  Council; 
Judgment"  includes  decree,  order,  sentence,  or  decision 

of  any  Court,  Judge,  or  Judicial  Officer; 
"Record"  means  the  aggregate  of  papers  relating  to  an 
Appeal  (including  the  pleadings,  proceedings,  evidence 
and  judgments)  proper  to  be  laid  before  His  Majesty  in 
Council  on  the  hearing  of  the  Appeal ; 
"Registrar"  means  the  Registrar  or  other  proper  officer 
having  the  custody  of  the  records  in  the  Court  appealed 
from ; 
"Abroad"  means  the  country   or  place  where  the  Court 

appealed  from  is  situate; 

"Agent"  means  a  person  qualified  by  virtue  of  Her  late 
Majesty's  Order  in  Council  of  the  6th  March  1896  to 
conduct  proceedings  before  His  Majesty  in  Council  on 
behalf  of  another; 

"Party"'    and    all    words    descriptive    of    parties   to    pro- 
ceedings   before    His    Majesty    in    Council    (such    as 
"Petitioner,"    "Appellant,"    "Respondent")     mean, 
in  respect  of  all  acts  proper  to  be  done  by  an  Agent, 
the  Agent  of  the  party  in  question  where  such  party 
is  represented  by  an  Agent: 
"Month"   means  calendar   month; 
Words  in  the  singular  shall  include  the  plural,  and  words 

in   the   plural    shall    include   the    singular. 
(2)  Where  by  these  Rules  any  slcp  is  required  to  be  taken 
in    Knirland    in     connection     with     proceedings     before    His 
Majesty  in  Council,  whether  in  the  way  of  lodging  a  Petition 
46 
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or  other  document,  entering  an  Appearance,  lodging  secur- 
ity, or  otherwise,  such  step  shall  be  taken  in  the  Registry  of 
the  Privy  Council,  Downing  Street,  London. 

Leave  to  appeal. 

2.  All  appeals  shall  be  brought  either  in  pursuance  of 
leave   obtained   from   the   Court   appealed   from,   or,   in   the 
absence   of  such   leave,   in    pursuance    of   special    leave  to 
appeal  granted  by  His  Majesty  in  Council  upon  a  Petition 
in  that  behalf  presented  by  the  intending  Appellant. 

Special  Leave  to  appeal. 

3.  A  Petition  for  special  leave  to  appeal  to  His  Majesty 
in  Council  shall  state  succinctly  and  fairly  all  such  facts  as 
it  may  be  necessary  to  state  in  order  to  enable  the  Judicial 
Committee  to  advise  His  Majesty  whether  such  leave  ought 
to  be  grantd.     The  Petition  shall  not  travel  into  extraneous 
matter,  and  shall  deal  with  the  merits  of  the  case  only  so 
far  as  is  necessary  for  the  purpose  of  explaining  and  sup- 
porting the  particular  grounds  upon  which  special  leave  to 
appeal  is  sought. 

4.  The  Petitioner  shall  lodge  at  least  three  copies  of  his 
Petition  for  special  leave  to  appeal  together  with  the  Affi- 
davit in  support  thereof  prescribed  by  Rule  50  hereinafter 
contained. 

5.  A  Petition  for  special  leave  to  appeal  may  be  lodged 
at  any  time  after  the   date  of  the  judgment  sought  to  be 
appealed  from,  but  the  Petitioner  shall,  in  every  case,  lodge 
his  Petition  with  the  least  possible  delay. 

6.  Where   the   Judicial   Committee   agree  to   advise   His 
Majesty  to  grant  special  leave  to  appeal,  they  shall,  in  their 
Report,  specify  the  amount  of  the  security  for  costs  (if  any) 
to  be  lodged  by    the  Petitioner,  and   the    period   (if    any) 
within  which  such  security  is  to  be  lodged  and  shall,  unless 
the  circumstances  of  a  particular  case  render  such  a  course 
unnecessary,  provide  for  the  transmission  of  the  Record  by 
the  Registrar  of  the  Court  appealed  from  to  the  Registrar 
of  the  Privy  Council  and  for  such  further  matters  as  the 
justice  of  the  case  may  require. 

7.  Save  as  by  the  four  last  preceding  Rules   otherwise 
provided,  the  provisions  of  Rules  47  to  50  and  52  to  59  (all 
inclusive)   hereinafter  contained  shall  apply  mutatis  mutan- 
dis to  Petitions  for  special  leave  to  appeal. 
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8.  Rules  3  to  7  (both  inclusive)  shall  apply  mutatis 
mutandis  to  Petitions  for  leave  to  appeal  in  forma  pauperis, 
but  in  addition  to  the  Affidavit  referred  to  in  Rule  4  every 
such  Petition  shall  be  accompanied  by  an  Affidavit  from  the 
Petitioner  stating  that  he  is  not  worth  £25  in  the  world 
excepting  his  wearing  apparel  and  his  interest  in  the  sub- 
ject-matter of  the  intended  Appeal,  and  that  he  is  unable  to 
provide  sureties,  and  also  by  a  certificate  of  Counsel  that 
the  Petitioner  has  reasonable  ground  of  appeal. 

0.  Where  a  Petitioner  obtains  leave  to  appeal  in  forma 
pauptri*.  he  shall  not  be  required  to  lodge  security  for  the 
costs  of  the  Respondent  or  to  pay  any  Council  Office  fees. 

10.  A   Petitioner  whose  Petition  for  leave  to  appeal  in 
forma  pauprn's  is  dismissed  may,  notwithstanding  such  dis- 

•il.  be  excused  from  paying  the  Council  Office  fees 
usually  chargeable  to  a  Petitioner  in  respect  of  a  Petition 
for  leave  to  appeal,  if  TTis  Majesty  in  Council,  on  the  advice 
of  the  Judicial  Committee,  shall  think  fit  so  to  order. 

Record. 

11.  As  soon  as  an  Appeal  has  been  admitted,  whether  by 
an  Order  of  the  Court  appealed  from  or  by  an  Order  of  His 
Majesty   in    Council    granting   special  leave   to  appeal,    the 
Appellant   shall   without   delay   take   all   necessary   steps   to 
have  the  Record  transmitted  to  the  Registrar  of  the  Privy 
Council. 

1*J.  The  Record  shall  be  printed  in  accordance  with  Rules 
I.  to  IV.  of  Schedule  A.  hereto.  It  may  be  so  printed  either 
abroad  or  in  England. 

13.  Where  the  Record  is  printed   abroad,   the  Registrar 
shall,  at  the  expense  of  the  Appellant,  transmit  to  the  Regis- 
trar of  the  Privy  Council  40  copies  of  such  Record,  one  of 
which  copies  he  shall  certify  to  be   correct  by   signing  his 
name  on,   or  initialling,   every  eighth  page   thereof  and  by 
affixing  thereto  the  seal,  if  any,  of  the  Court  appealed  from. 

14.  Where  the  Record  is  to  be  printed  in  England,  the 
Re<ri<trar  shall,  at  the  expense  of  the  Appellant,  transmit  to 
the   Registrar   of   the   Privy   Council   one   certified   copy   of 
such  Record,  together  with   an  index  of  all  the  papers  and 
exhibits  in  the  ease.     No  other  certified  copies  of  the  Record 
shall  be  transmitted  to  the    Agents    in    England  by    or  on 
fophnlt    of  the    parties    to   the    Appeal. 

1.').  Where  part  of  the  Record  is  printed  abroad  and 
part  is  to  be  printed  in  England,  Rules  13  and  14  shall,  as 
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far  as  practicable,  apply  to  such  parts  as  are  printed  abroad 
and  such  as  are  to  be  printed  in  England  respectively. 

16.  The  reasons  given  by  the  judge,  or  any  of  the  judges, 
for  or  against  any  judgment  pronounced  in  the  course  of  the 
proceedings  out  of  which  the  Appeal  arises,   shall  by  such 
judge  or  judges  be  communicated  in  writing  to  the  Regis- 
trar and  shall  by  him  be  transmitted  to  the  Registrar  of  the 
Privy  Council  at  the  same  time  when  the  Record  is  trans- 
mitted. 

17.  The  Registrar,  as  well  as  the  parties  and  their  Agents, 
shall  endeavour  to  exclude  from  the  Record  all  documents 
(more  particularly  such  as  are  merely  formal)  that  are  not 
relevant  to  the  subject-matter  of  the  Appeal,  and,  generally, 
to  reduce  the  bulk  of  the  Record  as  far  as  practicable,  taking 
special  care  to  avoid  the  duplication  of  documents  and  the 
unnecessary  repetition  of  headings  and  other  merely  formal 
parts  of  documents ;  but  the  documents  omitted  to  be  printed 
or  copied  shall  be  enumerated  in  a  list  to  be  placed  after  the 
index  or  at  the  end  of  the  Record. 

18.  "Where  in  the  course  of  the  preparation  of  a  Record 
one  party  objects  to  the  inclusion  of  a    document    on    the 
ground  that  it  is  unnecessary  or  irrelevant,  and  the  other 
party  nevertheless  insists  upon  its  being  included,  the  Record, 
as  finally  printed    (whether   abroad   or  in   England),   shall, 
with  a  view  to  the  subsequent  adjustment  of  the  costs  of 
and  incidental  to  such  document  indicate,  in  the  index  of 
papers,  or  otherwise,  the  fact  that,  and  the  party  by  whom, 
the  inclusion   of  the   document  was  objected   to. 

19.  As  soon  as  the  Record  is  received  in  the  Registry  of 
the  Privy  Council,  it  shall  be  registered  in  the  said  Regis- 
try, with  the  date  of  arrival,  the  names  of  the  parties,  the 
date   of   the  judgment   appealed  from,   and   the   description 
whether  "printed"  or  "written."     A  Record,  or  any  part 
of  a  Record,  not  printed  in  accordance  with  Rules  I.  to  IV. 
of  Schedule  A  hereto,  shall-  be  treated  as  written.    Appeals 
shall  be  numbered  consecutively  in  each  year  in  the  order 
in  which  the  Records  are  received  in  the  said  Registry. 

20.  The  parties  shall  be  entitled  to  inspect  the  Record  and 
to  extract  all  necessary  particulars  therefrom  for  the  pur- 
pose of  entering  an  Appearance. 

21.  Where  the  Record  arrives  in  England  either  wholly 
written,  or  partly  written  and  partly  printed,  the  Appellant 
shall,  within  a  period  of  four  months  from  the  date  of  such 
arrival  in  the  case  of  Appeals  from  Courts  situate  in  any 
of  the  countries  or  places  named  in  Schedule  B  hereto,  and 
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within  a  period  of  two  months  from  the  same  date  in  the 
of  Appeals  from  any  other  Courts,  enter  an  Appear- 
ance and  bespeak  a  typewritten  copy  of  the  Record,  or  of 
such  parts  thereof  as  it  may  be  necessary  to  have  copied, 
anil  shall  riiiraiiv  to  pay  the  cost  of  preparing  such  copy  at 
the  following  rates  per  folio  typed  (exclusive  of  tabular 
matter)  —  1 1  L,J.  per  folio  of  English  matter,  2cl.  per  folio 
of  Indian  matter,  and  3<7.  per  folio  of  foreign  matter. 

-'2.  The  Appellant  shall  forthwith,  after  entering  his 
Appearance,  give  notice  thereof  to  the  Respondent,  if  the 
latter  has  entered  an  Appearance. 

23.  As  soon  as  the  Appellant  has  obtained  the  type-writ- 
ten copy  of  the  Record  bespoken  by  him,  he  shall  proceed, 
with  due  diligence,  to  arrange  the  documents  in  suitable 
order,  to  cheek  the  index,  to  insert  the  marginal  notes  and 
check  the  same  with  the  index,  and,  generally,  to  do  what- 
ever may  be  required  for  the  purpose  of  preparing  the  copy 
for  the  Printer,  and  shall,  if  the  Respondent  has  entered  an 
Appearance,  submit  the  copy,  as  prepared  for  the  Printer, 
to  the  Respondent  for  his  approval.  In  the  event  of  the 
parties  being  unable  to  agree  as  to  any  matter  arising  under 
this  Rule,  such  matter  shall  be  referred  to  the  Registrar  of 
the  Privy  Council,  whose  decision  thereon  shall  be  final. 

"24.  As  soon  as  the  type-written  copy  of  the  Record  is 
K-ady  for  the  Printer,  the  Appellant  shall  lodge  it,  with  a 
request  to  the  Registrar  of  the  Privy  Council  to  cause  it  to 
be  printed  by  His  Majesty's  Printer  or  by  any  other  printer 
on  the  same  terms,  and  shall  engage  to  pay  at  the  price 
specified  in  Rule  V.  of  Schedule  A.  hereto  the  cost  of  print- 
ing 50  copies  thereof,  or  such  other  number  as  in  the  opin- 
ion of  the  said  Registrar  the  circumstances  of  the  case 
require. 

25.  Whenever  it  shall  be  found  that  the  decision  of  a 
matter  on  appeal  is  likely  to  turn  exclusively  on  a  question 
of  law,  the  parties,  with  the  sanction  of  the  Registrar  of  the 
Privy  Council,  may  submit  such  question  of  law  to  the 
Judicial  Committee  in  the  form  of  a  Special  Case,  and  print 
such  parts  only  of  the  Record  as  may  be  necessary  for  the 
discussion  of  the  same.  Provided  that  nothing  herein  con- 
tained shall  in  any  way  prevent  the  Judicial  Committee 
from  ordering  the  full  discussion  of  the  whole  case,  if  they 
shall  so  think  fit,  and  that,  in  order  to  promote  such  arrange- 
ments and  simplification  of  the  matter  in  dispute,  the  said 
Registrar  may  call  the  parties  before  him,  and  having  heard 
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them,  and  examined  the  Record,  may  report  to  the  Judicial 
Committee  as  to  the  nature  of  the  proceedings. 

26.  The  Registrar  of  the  Privy  Council  shall,  as  soon  as 
the  proof  prints  of  the  Record  are  ready,  give  notice  to  all 
parties  who  have  entered  an  Appearance  requesting  them 
to  attend  at  the  Registry  of  the  Privy  Council  at  a  time 
to  be  named  in  such  notice  in  order  to  examine  the  said 
proof  prints  and  compare  the  same  with  the  certified  Record, 
and  shall,  for  that  purpose,  furnish  each  of  the  said  parties 
with  one  proof  print.     After  the  examination  has  been  com- 
pleted, the  Appellant  shall,  without  delay,  lodge  his  proof 
print,   duly  corrected  and    (so  far  as  necessary)    approved 
by  the  Respondent,  and  the  Registrar  of  the  Privy  Council 
shall  thereupon  cause  the  copies  of  the  Record  to  be  struck 
off  from  such  proof  print. 

27.  Each  party  who  has  entered  an  Appearance  shall  be 
entitled   to   receive,   for    his    own    use,    six    copies   of   the 
Record. 

28.  Subject  to  any  special  direction  from  the  Judicial 
Committee  to  the  contrary,  the  costs  of  and  incidental  to 
the  printing  of  the  Record  shall  form  part  of  the  costs  of 
the  Appeal,  but  the  costs  of  and  incidental  to  the  printing 
of  any  document  objected  to  by  one  party,   in  accordance 
with  Rule  18,  shall,  if  such  document  is  found  on  the  taxa- 
tion of  costs  to  be  unnecessary  or  irrelevant,  be  disallowed 
to,  or  borne  by,  the  party  insisting  on  including  the  same 
in  the  Record. 


Petition  of  Appeal. 

29.  The  Appellant  shall  lodge  his  Petition  of  Appeal— 
(a)  Where  the  Record  arrives  in  England  printed, 
within  a  period  of  four  months  from  the  date  of 
such  arrival  in  the  case  of  Appeals  from  Courts 
situate  in  any  of  the  countries  or  places  named 
in  Schedule  B.  hereto,  and  within  a  period  of 
two  months  from  the  same  date  in  the  case  of 
Appeals  from  any  other  Courts; 

(&)    Where   the    Record    arrives   in    England   written, 
within  a  period  of  one  month  from  the  date  of 
the   completion  of  the   printing   thereof 
Provided  that  nothing  in  this  Rule  contained  shall  preclude 
an  Appellant  from  lodging  his  Petition  of  Appeal  prior  to 
the  arrival  of  the  Record,  if  there  are  special  reasons  why 
it  should  be  desirable  for  him  to  do  so. 
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30.  The  Petition  of  Appeal  shall  be  lodged  in  the  form 
prescribed  by  Rule  47  hereinafter  contained.     It  shall  recite 
succinctly  and,  as  far  as  possible,  in  chronological  order,  the 
principal  steps  in  the  proceedings  leading  up  to  the  Appeal 
from  the  commencement  thereof  down  to  the  admission  of 
the  Appeal,  but  shall  not  contain  argumentative  matter  or 
travel  into  the  merits  of  the  case. 

31.  The  Appellant   shall,   after   lodging  his  Petition   of 
Appeal,  serve  a  copy  thereof  without  delay  on  the  Respond- 
ent, as  soon  as  the  latter  has  entered  an  Appearance,  and 
shall  endorse  such  copy  with  the  date  of  the  lodgment. 

Withdrawal  of  Appeal. 

32.  Where  an  Appellant,  who  has  not  lodged  his  Petition 
of  Appeal,   desires  to  withdraw   his  Appeal,   he  shall   give 
notice  in  writing  to  that  effect  to  the  Registrar  of  the  Privy 
Council,   and   the   said   Registrar   shall,  with   all   convenient 
speed  after  the  receipt  of  such  notice,  by  letter  notify  the 
Registrar  of  the  Court  appealed  from  that  the  Appeal  has 
been  withdrawn,  and  the  said  Appeal  shall  thereupon  stand 
dismissed  as  from  the  date  of  the  said  letter  without  further 
Order. 

33.  Where  an  Appellant,  who  has  lodged  his  Petition  of 
Appeal,  desires  to  withdraw  his  Appeal,  he  shall  present  a 
Petition  to  that  effect  to  His  Majesty  in  Council.     On  the 
hearing  of  any  such  Petition  a  Respondent  who  has  entered 
an  Appearance  in  the   Appeal  shall,   subject  to   any  agree- 
ment  between   him  and  the   Appellant   to  the  contrary,   be 
entitled  to  apply  to  the  Judicial   Committee  for  his  costs, 
but  where  the  Respondent  has  not  entered  an  Appearance, 
or,   having   entered   an   Appearance,   consents   in  writing  to 
the  prayer  of  the  Petition,  the  Petition  may,  if  the  Judicial 
Committee  think  fit,  be  disposed  of  in  the  same  way  mutatis 
mutandis  as  a   Consent    Petition    under    the    provisions  of 
Rule  56  hereinafter  contained. 

Non-Prosecution   of  Appeal. 

34.  Where  an  Appellant  takes  no  step  in  prosecution  of 
his  Appeal  within  a  period  of  four  months  from  the  date  of 
the  arrival  of  the  Record  in    England    in    the    case  of  an 
Appeal   from   a  Court  situate  in   any    of    the    countries  or 
places  named  in  Schedule  B.  hereto,  or  within  a  period  of 
two  months  from  the  same  date  in  the  case  of  an   Appeal 
from  any  other  Court,  the  Registrar  of  the  Privy  Council 
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shall,  with  all  convenient  speed,  by  letter  notify  the  Regis- 
trar of  the  Court  appealed  from  that  the  Appeal  has  not 
been  prosecuted,  and  the  Appeal  shall  thereupon  stand  dis- 
missed for  non-prosecution  as  from  the  date  of  the  said 
letter  without  further  Order. 

35.  Where  an  Appellant  who  has    entered    an    Appear- 
ance— 

(a)  fails  to  bespeak  a  copy  of  a  written  Record,  or  of 

part  of  a  written  Record,  in  accordance  with,  and 
within  the  periods  prescribed  by,  Rule  21;  or 

(b)  having  bespoken  such  copy  within  the  periods  pre- 

scribed by  Rule  21,  fails  thereafter  to  proceed 
with  due  diligence  to  take  all  such  further  steps 
as  may  be  necessary  for  the  purpose  of  complet- 
ing the  printing  of  the  said  Record;  or 

(c)  fails  to  lodge  his  Petition    of    Appeal    within    the 

periods  respectively  prescribed  by  Rule  29; 
the  Registrar  of  the  Privy  Council  shall  call  upon  the  Appel- 
lant to  explain  his  default,  and,  if  no  explanation  is  offered, 
or  if  the  explanation  offered  is,  in  the  opinion  of  the  said 
Registrar,  insufficient,  the  said  Registrar  shall,  with  all  con- 
venient speed,  by  letter  notify  the  Registrar  of  the  Court 
appealed  from  that  the  Appeal  has  not  been  effectually 
prosecuted,  and  the  Appeal  shall  thereupon  stand  dismissed 
for  non-prosecution  as  from  the  date  of  the  said  letter 
without  further  Order,  and  a  copy  of  the  said  letter  shall 
be  sent  by  the  Registrar  of  the  Privy  Council  to  all  the 
parties  who  have  entered  an  Appearance  in  the  Appeal. 

36.  "Where  an  Appellant,  who  has  lodged  his  Petition  of 
Appeal,   fails  thereafter  to  prosecute  his  Appeal  with  due 
diligence,  the  Registrar  of  the  Privy  Council  shall  call  upon 
him  to  explain  his  default,  and,  if  no  explanation  is  offered, 
or  if  the  explanation  offered  is,  in  the  opinion  of  the  said 
Registrar,  insufficient,  the  said  Registrar  shall  issue  a  Sum- 
mons to  the    Appellant    calling  upon    him  to    show   cause 
before  the  Judicial  Committee  at  a  time  to  be  named  in  the 
said  Summons  why  the  Appeal  should  not  be  dismissed  for 
non-prosecution.     Provided  that  no  such  Summons  shall  be 
issued  by  the   said   Registrar  before  the   expiration   of  one 
year  from  the  date  of  the  arrival  of  the  Record  in  England. 
If  the  Respondent  has  entered  an  Appearance  in  the  Appeal, 
the  Registrar  of  the  Privy  Council  shall  send  him  a  copy  of 
the  said  Summons,  and  the  Respondent  shall  be  entitled  to 
be   heard  before   the   Judicial   Committee   in  the  matter   of 
the  said  Summons  at  the  time  named  and  to  ask  for  his  costs 
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and  such  other  relief  as  he  may  be  advised.  The  Judicial 
Committee  may,  after  considering  the  matter  of  the  said 
Summons,  recommend  to  His  Majesty  the  dismissal  of  the 
Appeal  for  non-prosecution,  or  give  such  other  directions 
therein  as  the  justice  of  the  case  may  require. 

37.  An  Appellant  whose  Appeal  has  been  dismissed  for 
non-prosecution  may  present   a  Petition  to   His  Majesty  in 
(1«)i in i'il   praying  that  his  Appeal  may  be  restored. 

Appearance  by  liespondcut. 

38.  The   Respondent  may  enter  an   Appearance   at   any 
time  between  the  arrival  of  the  Eecord  and  the  hearing  of 
the  Appeal,  but  if  he  unduly  delays  entering  an  Appear- 
ance lie  shall  bear,  or  be  disallowed,  the  costs  occasioned  by 
such  delay,  unless  the  Judicial  Committee  otherwise  direct. 

39.  The    Respondent   shall    forthwith   after   entering    an 
Appearance    give    notice    thereof  to    the  Appellant,    if   the 
latter  has  entered  an  Appearance. 

40.  Whree  there  are  two  or  more  Respondents,  and  only 
one,  or  some,  of  them  enter  an  Appearance,  the  Appearance 
Form  shall  set  out  the  names  of  the  appearing  Respondents. 

41.  Two  or  more  Respondents  may,  at  their  own  risk  as 
to  costs,  enter  separate  Appearances  in  the  same  Appeal. 

42.  A  Respondent  who  has  not  entered  an  Appearance 
shall  not  be  entitled  to  receive  any  notices  relating  to  the 
Appeal   from  the   Registrar   of   the   Privy    Council,   nor   be 
allowed  to  lodge  a  Case  in  the  Appeal. 

43.  Where  a  Respondent  fails  to  enter  an  Appearance  in 
an  Appeal,  the  following  Rules  shall  subject  to  any  special 
Order  of  the  Judicial  Committee  to  the  contrary,  apply:— 

(a)  If  the  non-appearing  Respondent  was  a  Respond- 
ent at  the  time  when  the  Appeal  was  admitted, 
whether  by  the  Order  of  the  Court  appealed 
from  or  by  an  Order  of  His  Majesty  in  Council 
giving  the  Appellant  special  leave  to  appeal,  and 
it  appears  from  the  terms  of  the  said  Order,  or 
,  Order  in  Council,  or  otherwise  from  the  Record, 
or  from  a  Certificate  of  the  Registrar  of  the 
Court  appealed  from,  that  the  said  non-appear- 
ing Respondent  has  (received  notice,  or  was 
otherwise  aware,  of  the  Order  of  the  Court  appealed 
from  admitting  the  Appeal,  or  of  the  Order  of  His 
Majesty  in  Council  giving  the  Appellant  special 
leave  to  appeal,  and  lias  also  received  notice,  or  was 
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otherwise  aware,  of  the  dispatch  of  the  Record  to 
England,  the  Appeal  may  be  set  down  ex  parte  as 
against  the  said  non-appearing  Respondent  at  any 
time  after  the  expiration  of  three  months  from  the 
date  of  the  lodging  of  the  Petition  of  Appeal ; 
(b)  if  the  non-appearing  Respondent  was  made  a  Respon- 
dent by  an  Order  of  His  Majesty  in  Council 
subsequently  to  the  admission  of  the  Appeal,  and  it 
appears  from  the  Record,  or  from  a  Supplementary 
Record,  or  from  a  Certificate  of  the  Registrar  of  the 
Court  appealed  from,  that  the  said  non-appearing 
Respondent  has  received  notice,  or  was  otherwise 
aware,  of  any  intended  application  to  bring  him  on 
the  Record  as  a  Respondent,  the  Appeal  may  be  set 
down  ex  parte  as  against  the  said  non-appearing 
Respondent  at  any  time  after  the  expiration  of 
three  months  from  the  date  on  which  he  shall  have 
been  served  with  a  copy  of  His  Majesty's  Order  in 
Council  bringing  him  on  the  Record  as  a  Respon- 
dent. 

Provided  that  where  it  is  shown  to  the  satisfaction  of  the 
•Judicial  Committee,  by  Affidavit  or  otherwise,  either  that  an 
Appellant  has  made  every  reasonable  endeavour  to  serve  a  non- 
appearing  Respondent  with  the  notices  mentioned  in  clauses 
(a)  and  (&)  respectively  and  has  failed  to  effect  such  service, 
or  that  it  is  not  the  intention  of  the  non-appearing  Respondent 
to  enter  an  Appearance  to  the  Appeal,  the  Appeal  may, 
without  further  Order  in  that  behalf  and  at  the  risk  of  the 
Appellant,  be  proceeded  with  ex  parte  as  against  the  said  non- 
appearing  Respondent. 

44.  A  Respondent  who   desires  to  defend  an  Appeal  in 
forma  pauperis  may  present  a  Petition  to  that  effect  to  His 
Majesty  in  Council,  which  Petition  shall  be  accompanied  by  an 
Affidavit  from  the  Petitioner  stating  that  he  is  not  worth  £25 
in  the  world  excepting  his  wearing  apparel  and  his  interest  in 
the  subject-matter  of  the  Appeal. 

Petitions  generally. 

45.  All  Petitions  for  orders  or  directions  as  to  matters  of 
practice  or  procedure  arising  after  the  lodging  of  the  Petition 
of  Appeal  and  not  involving  any  change  in  the  parties  to  an 
Appeal  shall  be  addressed  to  the  Judicial  Committee.       All 
other  Petitions  shall  be  addressed  to  His  Majesty  in  Council, 
but  a  Petition  which  is  properly  addressed  to  His  Majesty  in 
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Council  may  include,  as  incidental  to  the  relief  thereby  sought, 
a  prayer  for  orders  or  directions  as  to  matters  of  practice  or 
procedure. 

46.  Where  an  Order  made  by  the  Judicial  Committee  does 
not  embody  any  special  terms  or  include  any  special  directions, 
it  shall  not  be  necessary  to  draw  up  such  Order,  unless  the 
Committee  otherwise  direct,  but  a  Note  thereof  shall  be  made 
by  the  Registrar  of  the  Privy  Council. 

47.  All  Petitions  shall  consist    of    paragraphs    numbered 
consecutively  and  shall    be   written,    type-written,    or   litho- 
graphed, on  brief  paper  with  quarter  margin  and  endorsed 
with  the  name  of  the  Court  appealed  from,  the  short  title  and 
Privy  Council  number  of  the  Appeal  to  which  the  Petition 
relates  or  the  short  title  of  the  Petition  (as  the  case  may  be), 
and  the  name  and  address  of  the  London  Agent   (if  any)  of 
the  Petitioner,  but  need  not  be  signed.     Petitions  for  special 
leave  to  appeal  may  be  printed  and,  shall,  in  that  case,  be 
printed  in  the  form  known  as  Demy  Quarto  or  other  con- 
venient form. 

48.  "Where  a  Petition  is  expected  to  be  lodged,  or  has  been 
lodged,  which  does  not  relate  to  any  pending  Appeal  of  which 
the  Record  has  been  registered  in  the  Register  of  the  Privy 
Council,  any  person  claiming  a  right  to  appear  before  the 
Judicial  Committee  on  the  hearing  of  such  Petition  may  lodgo 
a  Caveat  in  the  matter  thereof,  and  shall  thereupon  be  entitled 
to  receive  from  the  Registrar  of  the  Privy  Council  notice  of  the 
lodging  of  the  Petition,  if  at  the  time  of  the  lodging  of  the 
Caveat  such  Petition  has  not  yet  been  lodged,  and,  if  and  when 
the  Petition  has  been  lodged,  to  require  the  Petitioner  to  serve 
him  with  a  copy  of  the  Petition,  and  to  furnish  him,  at  his  own 
expense,  with  copies  of  any  papers  lodged  by  the  Petitioner  in 
support  of  his  Petition.       The  Caveator  shall  forthwith  after 
lodging  his  Caveat  give  notice  thereof  to  the  Petitioner,  if  the 
Petition  has  been  lodged. 

49.  Where  a  Petition  is  lodged  in  the  matter  of  any  pend- 
ing Appeal  of  which  the  Record  has  been  registered  in  the 
Registry  of  the  Privy  Council,  the  Petitioner  shall  serve  any 
party  who  has  entered  an  Appearance  in  the  Appeal  with  a 
copy  of  such  Petition,  and  the  party  so  served  shall  thereupon 
be  entitled  to  require  the  Petitioner  to  furnish  him,  at  his  own 
expense,  with  copies  of  any  papers  lodged  by  the  Petitioner  in 
support  of  his  Petition. 

50.  A  Petition  not  relating  to  anv  Appeal  of  which  the 
Record  has  been  registered    in    the   Registry'  of    the    Privy 
Council,  and  any  other  Petition  containing  allegations  of  fact 
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which  cannot  be  verified  by  reference  to  the  registered  Record 
or  any  certificate  or  duly  authenticated  statement  of  the  Court 
appealed  from,  shall  be  supported  by  Affidavit.  Where  the 
Petitioner  prosecutes  his  Petition  in  person,  the  said  Affidavit 
shall  be  sworn  by  the  Petitioner  himself  and  shall  state  that, 
to  the  best  of  the  deponent's  knowledge,  information,  and 
belief,  the  allegations  contained  in  the  Petition  are  true. 
Where  the  Petitioner  is  represented  by  an  Agent,  the  said 
Affidavit  shall  be  sworn  by  such  Agent  and  shall,  besides  stat- 
ing that,  to  the  best  of  the  deponent's  knowledge,  information, 
and  belief,  the  allegations  contained  in  the  Petition  are  true, 
show  how  the  deponent  obtained  his  instructions  and  the  in- 
formation enabling  him  to  present  the  Petition. 

51.  A  Petition  for  an  Order  of  Revivor    or    Substitution 
shall  be  accompanied  by  a  certificate   or   duly   authenticated 
statement  from  the  Court  appealed  from  showing  who,  in  the 
opinion  of  the  said  Court,  is  the  proper  person  to  be  substi- 
tuted, or  entered,  on  the  Record  in  place  of,  or  in  addition  to, 
a  party  who  has  died  or  undergone  a  change  of  status. 

52.  The  Registrar  of  the  Privy    Council    may    refuse    to 
receive  a  Petition  on  the  ground  that  it  contains  scandalous 
matter  but  the  Petitioner  may  appeal,  by  way  of  motion,  from 
such  refusal  to  the  Judicial  Committee. 

53.  As  soon  as  a  Petition  is  ready  for  hearing,  the  Peti- 
tioner shall  forthwith  notify  the  Registrar  of  the  Privy  Council 
to  that  effect,  and  the  Petition  shall  thereupon  be  deemed  to 
be  set  down. 

54.  On  each  day  appointed  by  the  Judicial  Committee  for 
the  hearing  of  Petitions  the  Registrar  of  the  Privy  Council 
shall,  unless  the  Committee  otherwise  direct,  put  in  the  paper 
for  hearing  all  such  Petitions  as  have  been  set  down.  Provided 
that,  in  the  absence  of  special  circumstances  of  urgency  to  be 
shown  to  the  satisfaction  of  the  said  Registrar,  no  Petition  if 
unopposed,  shall  be  so  put  in  the  paper  before  the  expiration  of 
three  clear  days  from  the  lodging    thereof,    or,    if    opposed, 
before  the  expiration  of   ten    clear   days    from    the   lodging 
thereof  unless,  in  the  latter  case,  the  Opponent  consents  to  the 
Petition  being  put  in  the  paper  on  an  earlier  day  not  being  less 
than  three  clear  days  from  the  lodging  thereof. 

55.  Subject  to  the  provisions  of  the  next  following  Rule, 
the   Registrar   of  the  Privy   Council   shall,   as   soon   as   the 
Judicial  Committee  have  appointed  a  day  for  the  hearing  of 
a  Petition,  notify  all  parties  concerned  by  Summons  of  the  day 
so  appointed. 
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56.  AVhere  the  prayer  of  a  Petition    is    consented    to    in 
writing  by  the  opposite  party,  or  where   a  Petition  is   of   a 
formal  and  non-contentious  character,  the  Judicial  Committee 
may,  if  they  think  fit,  make  their  Report  to  His  Majesty  on 
such  Petition,  or  make  their  Order  thereon,  as  the  case  may 
be,  without  requiring  the  attendance  of   the   parties   in    the 
Council  Chamber,  and  the  Registrar   of   the   Privy    Council 
shall  not  in  any  such  case  issue  the  Summons  provided  for  by 
the  last-preceding  Rule,  but  shall  with  all  convenient  speed 
after  the  Committee  have  made  their  Report  or  Order  notify 
the  parties  that  the  Report  or  Order  has  been  made  and  of  the 
date  and  nature  of  such  Report?  or  Order. 

57.  A  Petitioner  who  desires  to  withdraw  his  Petition  shall 
give  notice  in  writing  to  that  effect  to  the  Registrar  of  the  Privy 
Council.     Where  the  Petition  is  opposed,  the  Opponent  shall, 
subject  to  any  agreement  between  the  parties  to  the  contrary, 
be  entitled  to  apply  to  the  Judicial  Committee  for  his  costs, 
but  where  the  Petition  is  unopposed,  or  where,  in  the  case  of 
an  opposed  Petition,  the  parties  have  come  to  an  agreement  as 
to  the  costs  of  the  Petition,  the  Petition  may,  if  the  Judicial 
Committee  think  fit,  be  disposed  of  in  the  same  way  mutatis 
mutandis  as  a  Consent  Petition  under  the  provisions  of  the 
last-preceding  Rule. 

58.  Where  a  Petitioner  unduly  delays  bringing  a  Petition 
to  a  hearing,  the  Registrar  of  the  Privy  Council  shall  call  upon 
him  to  explain  the  delay,  and,  if  no  explanation  is  offered,  or  if 
the  explanation  offered  is,  in  the  opinion  of  the  said  Registrar, 
insufficient,  the  said  Registrar  may  treat  the  said  Petition  as 
set  down  and  may,  after  duly  notifying  all  parties  interested 
by  Summons  of  his  intention  to  do  so,  put  the  Petition  in  the 
paper  for  hearing  on  the  next  following  day  appointed  by  the 
Judicial  Committee  for  the  hearing  of  Petitions  for  such  direc- 
tions as  the  Committee  may  think  fit  to  give  thereon. 

f>9.  At  the  hearing  of  a  Petition  not  more  than  one  Counsel 
shall  be  admitted  to  be  heard  on  a  side. 

Case. 

60.  No  party  to  an  Appeal  shall  be  entitled  to  be  heard  by 
the  Judicial  Committee  unless  he  has  previously  lodged  his 
Case  in  the  Appeal.  Provided  that  where  a  Respondent  is 
merely  a  stakeholder  or  trustee  with  no  other  interest  in  the 
Appeal,  he  may  give  the  Registrar  of  the  Privy  Council  notice 
in  writing  of  his  intention  not  to  lodge  any  Case,  wrhile 
reserving  bis  right  to  address  the  Judicial  Committee  on  the 
question  of  costs. 
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61.  The  Case  may  be  printed  either  abroad  or  in  England, 
and  shall,  in  either  event,  be  printed  in  accordance  with  Rules 
I.  to  IV.  of  Schedule  A.  hereto,  every  tenth  line  thereof  being 
numbered  in  the  margin,  and  shall  be  signed  by  at  least  one 
of  the  Counsel  who  attends  at  the  hearing  of  the  Appeal  or  by 
the  party  himself  if  he  conducts  his  Appeal  in  person. 

62.  Each  party  shall  lodge  40  prints  of  his  Case. 

63.  The  Case  shall  consist  of  paragraphs  numbered  con- 
secutively and  shall  state,  as  concisely  as  possible,  the  circum- 
stances out  of  which  the  Appeal  arises,  the  contentions  to  be 
urged  by  the  party  lodging   the   same,    and   the   reasons   of 
appeal.     References  by  page  and  line  to  the  relevant  portions 
of  the  Record  as  printed  shall,  as  far  as  practicable,  be  printed 
in  the  margin,  and  care  shall  be  taken   to   avoid,    as   far   as 
possible,  the  reprinting  in  the  Case  of  long  extracts  from  the 
Eecord.     The  taxing  officer,  in  taxing  the  costs  of  the  Appeal, 
shall,  either  of  his  own  motion,   or   at   the   instance   of   the 
opposite  party,  inquire  into  any  unnecessary  prolixity  in  the 
Case,  and  shall  disallow  the  costs  occasioned  thereby. 

64.  Two  or  more  Respondents  may,  at  their  own  risk  as  to 
costs,  lodge  separate  Cases  in  the  same  Appeal. 

65.  Each  party  shall,  after  lodging    his    Case,    forthwith 
give  notice  thereof  to  the  other  party. 

66.  Subject  as  hereinafter  provided,  the  party  who  lodges 
liis  Case  first  may,  at  any  time  after  the  expiration  of  three 
clear  days  from  the  day  on  which  he  has  given  the  other  party 
the  notice  prescribed  by  the  last-preceding  Rule,  serve  such 
other  party,  if  the  latter  has  not  in  the  meantime  lodged  his 
Case,  with  a  "Case  Notice,"  requiring  him  to  lodge  his  Case 
within  one  month  from  the  date  of  the  service  of  the  said  Case 
Notice  and  informing  him  that,  in  default  of  his  so  doing,  the 
Appeal  will  be  set  down  for  hearing  ex  parte  as  against  him, 
and  if  the  other  party  fails   to   comply   with   the   said   Case 
Notice,  the  party  who  has  lodged  his  Case  may,  at  any  time 
after  the  expiration  of  the  time  limited  by  the  said  Case  Notice 
for  the  lodging  of  the  Case,  lodge    an    Affidavit    of    Service 
(which  shall  set  out  the  terms  of  the  said  Case  Notice),  and 
the  Appeal  shall  thereupon,  if  all  other  conditions  of  its  being 
set  down  are  satisfied,  be  set  down   ex   parte   as   against  the 
party  in  default.     Provided    that    no   Case   Notice   shall   be 
served  until  after  the  completion  of  the  printing  of  the  Record 
and  that  it  shall  be  open  to  the  Taxing  Officer,  in  adjusting 
the  costs  of  the  Appeal,  in  inquire,  generally,  into  the  circum- 
stances in  which  the  said   Case    Notice   was    served    and,   if 
satisfied  that  there  was  no  reasonable  necessity  for  the  said 
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Case  Notice,  to  disallow  the  costs  thereof  to  the  party  serving 
the  same.  Provided  also  that  nothing  in  this  Rule  contained 
shall  preclude  the  party  in  default  from  lodging  his  Case,  at 
his  own  risk  as  regards  costs  and  otherwise,  at  any  time  up  to 
the  date  of  hearing. 

67.  Subject  to  the  provisions  of  Rule  43  and  of  the  last- 
preceding  Rule,  an  Appeal  shall  be  set  down  ipso  facto  as  soon 
as  the  cases  on  both  sides  are  lodged,   and   the   parties   shall 
thereupon  exchange  Cases  by  handing  one  another,  either  at 
the  Offices  of  one  of  the  Agents  or  in  the  Registry  of  the 
Privy  Council,  ten  copies  of  their  respective  Cases. 

Binding  Records,  &c. 

68.  As  soon  as  an  Appeal  is  set  down,  the  Appellant  shall 
attend  at  the  Registry  of  the  Privy  Council  and  obtain  ten 
copies  of  the  Record  and  Cases  to  be  bound  for  the  use  of  the 
Judicial  Committee  at  the  hearing.     The  copies  shall  be  bound 
in  cloth  or  in  half  leather  with  paper  sides,  and  six  leaves  of 
blank  paper  shall  be  inserted  before  the  Appellant's  Case.  The 
front  cover  shall  bear  a  printed  label  stating  the  title  and 
Privy  Council  number  of  the  Appeal,  the  contents  of  the 
volume,  and  the  names  and  addresses  of  the  London  Agents. 
The  several  documents,  indicated  by  incuts,  shall  be  arranged 
in  the  following  order:  (1)  Appellant's  Case;  (2)  Respond- 
ent's Case;  (3)  Record;  (4)  Supplemental  Record  (if  any)  ; 
and  the  short  title  and  Privy  Council  number  of  the  Appeal 
shall  also  be  shown  on  the  back. 

69.  The  Appellant  shall  lodge  the  bound  copies   not   less 
than  four  clear  days  before  the  commencement  of  the  Sittings 
during  which  the  Appeal  is  to  be  heard. 

Hearing. 

70.  As  soon  as  the  Judicial  Committee  have  appointed  a 
day  for  the  commencement  of  the  sittings  for  the  hearing  of 
Appeals,  the  Registrar  of  the  Privy  Council  shall,  as  far  as  in 
him  lies,  make  known  the  day  so  appointed  to  the  Agents  of 
all  parties  concerned,  and  shall  name  a  day  on  or  before  which 
Appeals  must  be  set  down  if  they  are  to  be  entered  in  the  List 
of  Business  for  such  Sittings.     All  Appeals  set  down  on  or 
before  the  day  named  shall,  subject  to  any  directions  from  the 
Committee  or  to  any  agreement  between   the   parties   to   the 
contrary,  be  entered  in  such  List  of  Business  and  shall,  subject 
to  any  direction  from  the  Committee  to  the  contrary,  be  heard 
in  the  order  in  which  they  are  set  down. 
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71.  The  Registrar  of  the  Privy  Council  shall,  subject  to  the 
provisions  of  Rule  42,  notify  the  parties  to  each  Appeal  by 
Summons,  at  the  earliest  possible  date,  -of  the  day  appointed 
by  the  Judicial  Committee  for  the  hearing  of  the  Appeal,  and 
the  parties  shall -be  in  readiness  to  be    heard  on   the    day  so 
appointed. 

72.  At  the  hearing    of    an    Appeal    not    more    than    two 
Counsel  shall  be  admitted  to  be  hard  on  a  side. 

73.  In  Admiralty  Appeals   the   Judicial    Committee  may, 
if  they  think   fit,    require   the    attendance    of   two    Nautical 
Assessors. 

Judgment. 

74.  Where    the    Judicial    Committee,    after    hearing    an 
Appeal,  decide  to  reserve  their  judgment  thereon,  the  Regis- 
trar of  the  Privy  Council    shall   in    due    course    notify    the 
parties  who  attended  the  hearing  of  the  Appeal  by  Summons 
of  the  day  appointed  by  the  Committee  for  the  delivery  of  the 
Judgment. 

Costs. 

75.  All  Bills  of  Costs  under  the  orders    of   the    Judicial 
Committee  on  Appeals,  Petitions,  and  other  matters,  shall  be 
referred  to  the  Registrar  of  the  Privy  Council,  or  such  other 
person  as  the  Judicial  Committee  may  appoint,  for  taxation, 
and  all  such  taxations  shall  be  regulated  by  the  Schedule  of 
Fees  set  forth  in  Schedule  C  hereto. 

76.  The  taxation  of  costs  in  England  shall  be  limited  to 
costs  incurred  in  England. 

77.  The  Registrar  of  the  Privy    Council    shall,    with    all 
convenient  speed  after  the   Judicial    Committee    have    given 
their  decision  as  to  the  costs  of  an  Appeal,  Petition,  or  other 
matter,  issue  to  the  party  to  whom  costs  have  been  awarded  an 
Order  to  tax  and    a   Notice    specifying    the    day    and    hour 
appointed  by  him  for  taxation.       The   party   receiving   such 
Order  to  tax  and  Notice  shall,  not  less  than  48  hours  before 
the  time  appointed    for    taxation,    lodge    his    Bill    of    Costs 
(together  with  all  necessary  vouchers  for  disbursements),  and 
serve  the  opposite  party  with  a  copy  of  his  Bill  of  Costs  and 
of  the  Order  to  tax  and  Notice. 

78.  The  Taxing  Officer  may,  if  he  think  fit,  disallow  to  any 
party  who  fails  to  lodge  his  Bill  of  Costs  (together  with  all 
necessary  vouchers  for  disbursements)   within  the  time  pre- 
scribed by  the  last-preceding  Rule,  or  who  in  any  way  delays 
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or  impedes  a  taxation,  the  charges  to  which  such  party  would 
otherwise  be  entitled  for  drawing  his  Bill  ol:  Costs  and  attend- 
ing the  taxation. 

79.  Any  party  aggrieved  by  a  taxation  may  appeal  from 
the  decision  of  the  Taxing  Officer  to  the  Judicial  Committee. 
The  Appeal  shall  be  heard  by  way  of  motion,  and  the  party 
appealing  shall  give  three  clear  days'  Notice  of  Motion  to  the 
opposite  party,  and  shall  also  leave  a  copy  of  such  Notice  in 
the  Registry  of  the  Privy  Council. 

80.  The   amount   allowed  by   the  Taxing   Officer   on  the 
taxation  shall,  subject  to  any  appeal  from  his  taxation  to  the 
Judicial  Committee  and  subject   to   any  direction   from  the 
Committee  to  the  contrary,  be  inserted  in  His  Majesty's  Order 
in  Council  determining  the  Appeal  or  Petition. 

81.  Where  the  Judicial  Committee  directs  costs  to  be  taxed 
on  the  pauper  scale,  the  Taxing  Officer  shall  not  allow  any  fees 
of  Counsel,  and  shall  only  award  to  the  Agents  out-of-pocket 
expenses  and  a  reasonable  allowance  to  cover  office  expenses, 
such  allowance  to  be  taken  at  about  three-eighths  of  the  usual 
professional  charges  in  ordinary  Appeals. 

82.  Where    the   Appellant    has   lodged   security    for   the 
Respondent's  costs  of  an  Appeal  in  the  Registry  of  the  Privy 
Council,  the  Registrar  of  the  Privy  Council   shall   deal   with 
such  security  in  accordance  with  the  directions  contained  in 
II is  Majesty's  Order  in  Council  determining  the  Appeal. 


Miscellaneous. 

83.  The  Judicial  Committee  may,  for  sufficient  cause 
shown,  excuse  the  parties  from  compliance  with  any  of  the 
requirements  of  these  Rules,  and  may  give  such  directions  in 
matters  of  practice  and  procedure  as  they  shall  consider  just 
and  expedient.  Applications  to  be  excused  from  compliance 
with  the  requirements  of  any  of  these  Rules  shall  be  addressed 
in  the  first  instance  to  the  Registrar  of  the  Privy  Council,  who 
shall  take  the  instructions  of  the  Committee  thereon  and  com- 
municate the  same  to  the  parties.  If,  in  the  opinion  of  the 
said  Registrar,  it  is  desirable  that  the  application  should  be 
dealt  with  by  the  Committee  in  open  Court,  he  may,  and  if  he 
receives  a.  written  request  in  that  behalf  from  any  of  the 
parties,  he  shall,  put  the  application  in  the  paper  for  hearing 
before  the  Committee  at  such  time  as  the  Committee  may 
appoint,  and  shall  give  all  parties  interested  Notice  of  the  time 
so  appointed. 

47 
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84.  Any  document  lodged  in  connection  with  an  Appeal, 
Petition,   or  other  matter   pending   before   His   Majesty  in 
Council  or  the  Judicial  Committee,  may  be  amended  by  leave 
of!  the  Registrar  of  the  Privy  Council,  but  if  the  said  Regis- 
trar is  of  opinion  that  an  application  for  leave  to  amend  should 
be  dealt  with  by  the  Committee  in  open  Court,  he  may,  and  if 
he  receives  a  written  request  in  that  behalf  from  any  of  the 
parties,  he  shall,  put  such  application  in  the  paper  for  hearing 
before  the  Committee  at  such   time    as   the    Committee   may 
appoint,  and  shall  give  all  parties  interested  Notice  of  the  time 
so  appointed. 

85.  Affidavits  relating  to  any  Appeal,    Petition    or   other 
matter  pending  before  His  Majesty  in  Council  or  the  Judicial 
Committee  may  be  sworn  before  the  Registrar  of  the  Privy 
Council. 

86.  Where  a  party  to  an  Appeal,  Petition,  or  other  matter 
pending  before  His  Majesty  in  Council   changes   his   Agent, 
such  party,  or  the  new  Agent,  shall  forthwith  give  the  Regis- 
trar of  the  Privy  Council  notice  in  writing  of  the  change. 

87.  Subject  to  the  provisions  of  any   Statute   or   of   any 
Statutory  Rule  or  Order  to  the  contrary,  these  Rules  shall 
apply  to  all  matters  falling  within  the  Appellate  Jurisdiction 
of  His  Majesty  in  Council. 

88.  These  Rules  may  be  cited  as  the  Judicial  Committee 
Rules,  1908,  and  they  shall  come  into  operation  on  the  1st  day 
of  January,  1909. 

Schedule  A. 

Sides  as  to  Printing. 

I.  All    Records   and   other    proceedings    in   Appeals   or   other 
matters  pending  before  His   Majesty  in   Council  or  the   Judicial 
Committee  which  are  required  by  the  above  Rules  to  be  printed 
shall  henceforth  be  printed  in  the  form  known  as  Demy  Quarto 
(i.e.,  54  ems  in  length  and   42   in  width). 

II.  The  size  of  the  paper  used  shall  be  such  that  the  sheet, 
when  folded  and  trimmed,  will  be  11  inches  in  height  and  8% 
inches  in  width. 

III.  The  type  to  be  used  in  the  text  shall  be  Pica  type,  but 
Long  Primer  shall  be  used  in  printing  accounts,  tabular  matter, 
and  notes. 

IV.  The  number  of  lines  in  each  page  of  Pica  type  shall  be  47 
or  thereabouts,  and  every  tenth  line  shall   be  numbered   in  the 
margin. 

V.  The  price   in  England   for  the   printing  by  His  Majesty's 
Printer  of  50  copies  in  the  form  prescribed  by  these  Rules  shall 
be   38s.    per    sheet    (eight   pages)    of   pica  with   marginal    notes, 
not  including  corrections,   tabular  matter,  and  other  extras. 
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Schedule  B. 
Countries  and  Places  referred  to  in  Eules  21,  29,  and  34. 

Australia    (and   the   constituent  States  thereof). 

Basutoland. 

British  East  Africa. 

British  Honduras. 

British  North   Borneo. 

Brunei. 

Ceylon. 

China. 

Eastern   Africa   Protectorate. 

Falkland   Islands. 

Federated    Malay   States. 

Fiji. 

Hong  Kong. 

India. 

Mauritius. 

New  Zealand. 

Persia. 

Seychelles. 

Somaliland   Protectorate. 

Straits   Sttlements. 

Zanzibar. 

Schedule   C. 
I. 

Fees  allowed  to  Agents  conducting  Appeals  or  other  matters  before  the 
Judicial  Committee  of  the  Privy  Council. 

£    s.     d. 

Retaining  Fee    0   13      4 

Perusing  written  Record,  at  the  rate  of,  for  every  25 

folios     0      6      8 

Perusing  printed   Record,   at  the   rate    of,     for    every 

printed  sheet  of  8  pages   1      1      0 

Attendances  at  the   Council    Office,   or    elsewhere,   or 

ordinary  business,  such  as  to  enter  an  Appearance, 

to  make  a  search,  to  lodge  a  Petition  or  Affidavit,  or 

to  retain  Counsel    010      0 

Attending  at  the  Council  Office  to  examine  proof  print 

of  Record  with  the  certified  Record per  diem     330 

Attending  at  the  Council  Chamber  on  Summons  for  the 

hearing  of  a  Petition    1      6      8 

Attending  at  the  Council  Chamber  all  day  on  an  Appeal 

not   called    on    2      6      8 

Attending  the  Hearing  of  an  Appeal per  diem     368 

Attending  a  Judgment   1      6      8 

Correcting   English    proofs,  at   the   rate   of,   for   every 

printed  sheet  of  8  pages   0   10      6 

Correcting  Foreign  or  Indian  proofs,  at  the  rate  of,  for 

every  printed  sheet  of  8  pages 110 
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£     S.       d. 

Instructions  for  Petition    0   10      0 

Drawing  Petition,  Case,  or  Affidavit    per  folio  020 

Copying  Petition,  Case,  or  Affidavit    per  folio  006 

Instructions  for  Case    1      o      0 

Instructions  to  Counsel  to  argue  an  Appeal 1      0      0 

Instructions  to  Counsel  to  argue  a  Petition 010      0 

Attending   Consultation    1      o      0 

Sessions  Fee  for  each  year  or  part  of  a  year  from  the 

date   of   Appearance 3      3      0 

Drawing    Bill    of   Costs    per   folio  010 

Copying  Bill  of  Costs per  folio  006 

Attending  Taxation  of  Costs  of  an  Appeal 2      2      0 

Attending  Taxation  of  Costs  of  a  Petition 1      1      0 

II. 

Council  Office  Fees. 

Entering  Appearance    0    10  0 

Lodging  Petition  of  Appeal    2      0  0 

Lodging  any  other  Petition   1     0  0 

Lodging  Case    1      0  0 

Setting  down  Appeal  (chargeable  to  Appellant  only)  ..200 
Setting  down  Petition  (chargeable  to  Petitioner  only)  .100 

Summons     0   10  0 

Committee  Report 110  0 

Original  Order  of  His  Majesty  in  Council  determining 

an   Appeal    4      0  0 

Any  other  Original  Order  of  His  Majesty  in  Council.  .200 

Plain  Copy  of  an  Order  of  His  Majesty  in  Council  ....  0      5  0 

Original  Order  of  the  Judicial  Committee 110  0 

Plain  copy  of  Committee  Order    0      5  0 

Lodging  Affidavit    010  0 

Certificate  delivered  to  Parties 010  0 

Committee   References    2      0  0 

Lodging   Caveat     1      0  0 

Subpoena  to  Witnesses    0   10  0 

Taxing  Pee  in  Appeals 3      0  0 

Taxing  Fee  in  Petitions 2      0  0 

C.  (2). 
NOTICE   OF  MOTION  TO  FIX  BAIL. 

IN  THE  SUPREME  COURT  OF  CANADA. 
Between : — 

(Plaintiff  or  defendant)  Appellant; 
And 

(Defendant  or  plaintiff)  Respondent, 

Take  notice  that  an  application  on  behalf   of  the   above 

named  (plaintiff  or  defendant)  appellant  will  be  made  to  the 
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Supreme  Court  of  Canada  or  (to  the  Honourable  Mr.  Justice 
one  of  the  Judges  of  the  Supreme  Court  of  Canada) 
at    Ottawa,   on  the  day   of  19     , 

at  eleven  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  the 
motion  can  be  heard,  for  an  order  fixing  the  bail  to  be  given 
by  the  above  named  (plaintiff  or  defendant)  appellant  upon 
the  appeal  of  the  said  (plaintiff  or  defendant)  appellant  to 
His  Majesty  in  Council  from  the  judgment  of  this  Honourable 
Court  pronounced  and  made  in  this  action  on  the 
day  of  ,  A.  D.  19  . 

And  further  take  notice  that  upon  such  application  leave 
will  be  craved  to  refer  to  the  Notice  of  Appeal  filed  herein. 

Dated  this  day  of  19     . 

Solicitor  for  the  above  named  appellant 
To 

Solicitor  for  the  respondent. 


C.  (3). 

ORDER  FIXING  BAIL. 
IN  THE  SUPREME  COURT  OF  CANADA. 

the  day  of  ,  A.D.  19     . 

Before  the  Honorable  Mr.  Justice 

in  Chambers. 
Between : — 

(Plaintiff  or  defendant)  Appellant; 
And 

(Defendant  or  plaintiff)  Respondent. 
Upon  motion  made  by  Mr.  ,  of  counsel  for  the 

appellant,  for  an  order  fixing  the  bail  to  be  given  by  the  appel- 
lant upon  his  appeal  to  His  Majesty  the  King  in  Council,  from 
the  judgment  of  this  Court  dated  the  day  of 

19     ,  to  answer  the  costs  of  said  appeal; 

Upon  hearing  read  the  said  judgment  of  this  Court,  the 
notice  of  appeal  served  on  the  day  of 

10,  the  notice  of  application  to  fix  the  bail  served 
herein  on  the  day  of  19     , 

filed,  and  upon  hearing  counsel  for  the  appellant  and 
Respondent. 

It  is  ordered  that  the  above  named  appellant,  , 

do  give  bail  to  answer  the  costs  of  appeal  to  His  Majesty  the 
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King  in  Council  in  the  sum  of  pounds  sterling  to 

the  satisfaction  of  the  Registrar  of  this  Court,  on  or  before  the 

day  of  19     . 

And  it  is  further  ordered  that  the  costs  of  this  application 
be  costs  in  the  cause. 

(Signed) 


C.  (4). 

BAIL. 
IN  THE  SUPREME  COURT  OF  CANADA. 

ON    APPEAL    TO    HIS    MAJESTY'S    PRIVY    COUNCIL. 

Between : — 

(Plaintiff  or  defendant)  Appellant; 
And 

Plaintiff  or  defendant  Respondent. 
Know  all  men  by  these  presents  that  we 
(insert  names,  addresses  and  descriptions  of  the  sureties  in 
full)  hereby  jointly  and  severally   submit    ourselves   to   the 
jurisdiction  of  this  Court  and  consent  that  if  the  said 
(insert  name  of  party  for  whom  bail  is  to  be  given,  and  state 
whether  plaintiff  or  defendant)  shall  not  pay  what  may  be 
adjudged  against  him  in  the  above  action,  for  costs,  execution 
may  issue  against  us,  our  heirs,  executors  and  administrators, 
goods  and  chattels  for  a  sum  not  exceeding  (state 

sum  in  letters)  pounds. 


C.  (5). 

ORDER  ALLOWING  BOND. 
IN  THE  SUPREME  COURT  OF  CANADA. 

E.  R.  CAMERON,  Esquire, 

Registrar  in  Chambers. 
Between : — 

(Plaintiff  or  defendant)   Appellant. 

AND 

(Defendant  or  plaintiff)  Respondent. 

Upon  the  application  of  counsel  on  behalf  of  the  above 

named  Appellant  in  the  presence  of  Counsel  for  the  above 
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named  Respondent,  upon  hearing  what  was  alleged  by 
Counsel  aforesaid, 

It  is  ordered  that  a  certain  Bond  bearing  date  the 
day  of  ,   A.D.  and  filed   this  day   of 

,  A.D.  ,  in  which 

is  Obligor  and  the  above  named  Respondent  is  Obligee.,  as 
security  that  the  above  named  Appellant  will  effectually 
prosecute  its  appeal  to  His  Majesty  in  Council  from  the 
judgment  of  this  Court  bearing  date  the  day  of 

,  A.D.  ,  and  will  pay  such  costs  and  dam- 

ages as  may  be  awarded  against  them  by  His  Majesty  in 
Council,  be  and  the  same  is  hereby  approved  and  allowed 
as  good  and  sufficient  security. 

And  it  is  further  ordered  that  the  costs  of  this  application 
be  costs  in  the  said  appeal. 


.   (6). 

PETITION  FOR  SPECIAL  LEAVE  TO  APPEAL  TO 
'     PRIVY  COUNCIL. 

IN  THE  PRIVY  COUNCIL. 

FROM  THE  SUPREME  COURT  OP  CANADA. 

BETWEEN 
THE  MONTREAL  GAS  COMPANY  (Defendant)  Appellant, 

AND 

HECTOR  G.  CADIEUX    .        .         (Plaintiff)     Respondent. 

TO    THE   KING'S   MOST  EXCELLENT   MAJESTY   IN 
COUNCIL. 

The  Humble  Petition  of  the  Montreal  Gas  Company  for 

Special  Leave  to  Appeal. 
Slieivetli, — 

(1)  That  your  petitioner  is  a  Corporation  incorporated 
in  1847  by  Statute  of  Canada,  10  &  11  Viet.,  cap.  79,  under  the 
name  of  The  New  City  Gas  Company  of  Montreal,  which  name 
was  afterwards  changed  to  that  of  The  Montreal  Gas  Company 
by  42  &  43  Viet.,  cap.  81,  sec.  10,  and  it  is,  under  a  contract 
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with  the  City  of  Montreal,  the  only  gas  company  manufactur- 
ing and  selling  gas  in  that  city. 

(2)  That  on  the  4th  May,  1887,  the  Respondent  Hector 
G.  Cadieux  agreed  with  your  Petitioner  "to  consume  gas  by 
meter  at  his  residence  or  place  of  business  in  the  city,  or  where 
he  might  remove  to/'  and  under  this  agreement  gas  was  sup- 
plied to  the  Respondent  on  the  8th  November,  1894,  at  282 
St.  Charles  Borromee  Street,  and  on  the  8th  July,  1895,  the 
Respondent  signed  an  order  to  your  Petitioner  to  supply  him 
with  gas  at  another  house,  being  1125  Notre  Dame  Street,  and 
he  was  supplied  accordingly. 

(3)  That  on  the  19th  September,  1895,  the  gas  at  the 
house  in  Notre  Dame  Street  was  cut  off  for  non-payment  of 
$21.34,  being  the  amount  due  to  your  Petitioner  for  gas  con- 
sumed by  the  Respondent  at  that   house,   and    after   several 
notices  from  your  Petitioner   to    the    Respondent    who    still 
neglected  to  pay  the  said  account^more  than  24  hours'  notice 
having  been  given,  the  gas  at  tnWiouse  in  St.  Charles  Bor- 
romee Street  was  on  the  22nd  December,  1895,  also  cut  off,  the 
default  being  the  failure  to  pay  the  account  for  gas  supplied 
to  the  house  in  Notre  Dame  Street. 

(4)  That  the  said  sum  of  $21.34  due  to  your  Petitioner 
has  never  been  paid,  and  the  Respondent,  in  December,  1895, 
without  tendering  payment  thereof,  instituted  in  the  Superior 
Court  of  Quebec  proceedings  in  a  mandamus  to  compel  your 
Petitioners  to  supply  him  with  gas  at  the  house  in  St.  Charles 
Borromee  Street. 

(5)  That  the  Superior  Court  by  Matthieu  J.,  delivered 
judgment  on  the  4th  May,  1896,  granting  a  peremptory  Man- 
damus compelling  your  Petitioners  to  supply  the  gas  to  the 
Respondent  at  the  St.  Charles  Borromee  house. 

(6)  That    your    Petitioner    appealed    to    the    Court    of 
Queen's  Bench,  and  tKat  court,  composed   of   Lacoste,  C.  J., 
Bosse,  Blanchet,  Hall  and  Wurtelle,  JJ.,  gave  judgment  on 
the  29th  October,  1896,   unanimously   quashing   the  writ   of 
Mandamus,  and  dismissing  the  Respondent's  action  with  costs. 

(7)  That  the  Respondent  H.  G.  Cadieux,  appealed  to  the 
Supreme  Court  of  Canada,  and  the  appeal  was  argued  on  the 
28th  February,  1898,  before  Taschereau,  Gwynne,  Sedgewick, 
King  and  Girouard,  five  of  the  justices  of  the  said  Court,  and 
on  the  16th  May,  1898,  judgment  was  delivered  (Taschereau, 
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»J.,  dissenting),  reversing  the  judgment  of  the  Court  of 
Queen's  Rein-h  and  restoring  the  judgment  of  tlie  Superior 
Court  with  costs  before  all  the  Courts. 

(8)  It  thus  appears  that  six  out  of  eleven  Judges  have 
decided  in  favour  of  your  Petitioner. 

(9)  There  is  no  dispute  as  to  the  fact,  the  only  question 
being  one  of  law,  namely,  whether  under  the  provisions  of  12 
Viet.,  cap.  183,  your  Petitioner  is  compelled  to  supply  gas  to  a 
person  in  one  place,  when  he  neglects  and  refuses  to  pay  the 
sum  due  by  him  for  gas  supplied  in  another  place. 

(Paragraphs  10  to  13  recite  the  sections  of  the  Acts,  above 
referred  to  and  the  text  of  the  judgment). 

(14)  That  the  Petitioner    submits  that    the    unanimous 
judgment  of  the  Court  of  Queen's  Bench,  and  the  views  ex- 
pressed by  Hall,  J.,  in  that  Court,  and  by  Taschereau,  J.,  in 
the  Supreme  Court  are  correct. 

(15)  That  the  authorizations  of  the  company  to  cut  off 
the  supply  of  gas  from  a  consumer  in  default  is  not  in  prin- 
ciple a  special  or  extraordinary  statutory  power  conferred  only 
upon  your  Petitioner  and  as  Hall,  J.,  points  out  in  his  judg- 
ment, the  same  principle  has  been  applied  generally  in  charters 
incorporating  gas  and  water  companies  and  in  the  general  Act 
respecting  incorporated  Joint  Stock  Companies  for  supplying 
cities  and  villages  with  gas  or  water. 

(16)  That  the  question  is  of  general  importance,  affecting 
as  it  does  not  only  a  very  large  number  of  the  gas  consumers 
in  the  City  of  Montreal  and  the  rights  and  obligations  of  your 
Petitioner  with  reference  to  that  large  number  of  persons,  but 
also  those  consumers  and  companies  in  a  like  position  through- 
out the  Province,  and  it  is  to  the  public  interest  that  the  ques- 
tion be  finally  settled  : — 

Your  Petitioner,  therefore,  humbly  prays  that  your  Most 
Gracious  M.-ijesty  in  Council  will  be  pleased  to  order  that  your 
Petitioner  shall  have  special  leave  to  appeal  from  the  said 
judgment  of  the  Supreme  Court  of  Canada  of  the  6th  May, 
1898,  and  that  the  certified  transcript  of  the  proceedings  pro- 
duced on  the  hearing  of  this  petition  may  be  used  upon  the 
hearing  of  the  appeal;  and  that  your  Majesty  may  be 
graciously  pleased  to  make  such  further  or  other  order  as  to 
your  Majesty  in  Council  may  appear  fit  and  proper. 

And  your  Petitioner  will  ever  pray,  etc.,  etc. 
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C.  (7). 

AFFIDAVIT  LODGED  WITH  PETITION  FOR  SPECIAL 
LEAVE  TO  APPEAL. 

IN  THE  PRIVY  COUNCIL. 

FROM    THE    SUPREME    COURT    OF    CANADA. 

In  the  matter  of — 

HECTOR  G.  CADIEUX, 

v. 
THE  MONTREAL  GAS  COMPANY. 

I,  (name  of  Petitioners'  Solicitor)  of  (address),  solicitor 
for  the  above  named  Montreal  Gas  Company,  make  -oath  and 
say  that : 

I  received  from  Canada  certain  packets  of  papers  relating 
to  a  suit  between  the  parties  above  named,  with  instructions 
to  present  a  petition  for  special  leave  to  appeal  to  His  Majesty 
in  Council  from  the  decree  of  the  Supreme  Court  of  Canada 
dated  the  6th  May,  1898. 

That  to  the  best  of  my  knowledge,  information,  and  belief 
the  allegations  and  statements  contained  in  the  petition  for 
special  leave  to  appeal,  which  I  lodge  herewith,  are  true,  and 
all  extracts  therein  from  such  papers  are  true  extracts. 

Sworn  at  the  Privy  Council  Office,  Whitehall,  this  8th 
July,  1898. 

Before  me, 

Registrar,  P.  C. 
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C.   (8) 

CAVEAT  AGAINST  GRANTING  SPECIAL  LEAVE  TO 

APPEAL. 

IX  THE  PRIVY  COUNCIL. 

In  the  matter  of  a  proposed  petition  of  the 
Montreal  Gas  Company  for  Special  Leave 
to  appeal  from  a  judgment  or  decree  of  the 
Supreme  Court  of  Canada,  dated  the  6th 
day  of  May,  1898,  in  the  suit  of 

HECTOR  G.  CADIEUX, 

v. 
THE  MONTREAL  GAS  COMPANY, 

from  Quebec. 

Caveat  lodged  on  behalf  of  Hector  G.  Cadieux. 

Let  nothing  be  done  in  reference  to  the  petition  for  special 
leave  to  appeal  in  this  matter,  without  notice  to  the  under- 
signed. 

Dated  the  llth  day  of  July,  1898. 

(Signed)         B.  B.  and  Co. 

Solicitors  for  Caveator. 
(Address.) 

To  the  Registrar  of  Her  Majesty's  Privy  Council. 
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C.  (14). 

PRIVY  COUNCIL  APPEAL. 

COSTS  INCURRED  IN  CANADA. 

BILL  OF  SUCCESSFUL  APPELLANT'S  COSTS. 

Disburse- 
Paid.  ments. 

Fee  on  motion  granting  stay  of  execution ....   $10  00 

Paid  on  order. 

Judge  having  fixed  amount  of  security,  fee  on 
paying  money  into  court,  or  preparing, 
executing  and  allowing  of  bond 5  00 

Paid. 

Fee  on  order  allowing  security,  and  paid 5  00 

Paid  commission  to  Security  Co 

Attending  to  bespeak  and  for  certified  copy  of 
case,  factums  and  judgment,  for  the 
purposes  of  application  for  leave  to  appeal  1  00 

Paid. 

Order  having  been  made  granting  leave  to 
appeal,  attending  Registrar  of  Supreme 
Court  to  file  order  and  to  bespeak  tran- 
script record 1  00 

Paid. 

Attending  Registrar's  clerk  to  pay  fees  and 
to  order  the  forwarding  of  transcript 
record  and  exhibits  to  Privy  Council 1  00 

Paid. 

Appeal  having  been  allowed  by  the  Judicial 
Committee,  letter  to  Ottawa  agents  with 
King's  Order  to  be  field 50 

Agent's    letter   acknowledging    50 

Paid. 

Agents  attending  to  file  King 's  Order 50 

Paid  10 

Fee  on  application  to  have  King 's  Order  made 

Order  of  the  Supreme  Court 10  00 

Paid  on  order 

Drafting  bill  of  costs,  20  cents  a  folio 

Engrossing,  10  cents  a  folio 

Copy  to  serve,  10  cents  a  folio 

Copy  for  taxing  officer,  10  cents  a  folio 
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Disburse- 
Paid.  ments. 

Attending  for  appointment   to  tax    $0  50 

Attending  to  serve  appointment 50 

Paid $0  50 

Attending  on  taxation  (not  exceeding) 2  00 

Paid  1  00 

Paid  filings 

Paid  postage,  telegrams  and  cablegrams  (not 

exceeding)     5  00 

Attending  to  bespeak  and   for   allocatur   and 

paid    1  00       1  00 


C.  (15). 

BILL     OF     APPELLANT'S     COSTS     INCURRED     IN 
CANADA   (ADMIRALTY). 

(Privy  Council  Appeal.) 

IN   THE   SUPREME  COURT  OF   CANADA. 
BETWEEN 

FXTON    DAMPSCHIFFSRHEDERI    ACTIEN    GESELL- 
SCHAFT,  a  body  corporate   Appellants; 

AND 

THE  STEAMSHIP  "PARISIAN  "  AND  HER  FREIGHT 

Respondents. 

Appellants'  Costs  of  Appeal  to  Privy  Council  incurred  in 

Canada. 

Off.  Fees.    Paid.  Add. 

Appeal    to    the    Supreme 

Court  of  Canada  having 

been  dismissed  with  costs 

$2.50     *(1)   Attg   for   copy   of  Reasons 

for  judgment  and  paid  $2.50  $5.00 
5.00     *(2)   Instructions  for   appeal   to 

Privy  Council    5.00 

Drawing  notice  of  appeal.     1.00  $3.00 
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Off.  Fees.    Paid.  Add. 

Copy  to  serve  3  folios $0.25  $0 . 05 

$1.50     *(3)  Letter  to    Agents    with    to 

file   and   serve 1 . 50 

2.00  Attg  to  file  and  paid   ....     2.50  $0.10 

2.10     *(4)  Attg  to  serve  and  paid.  ...     2.50       .10 

1 . 50  Affidavit  to  service  2 . 50 

1 . 25  Engrossing    1 . 25 

2.50     * (5)  Attg   to  ^ serve    2.50 

2.50  *(6)  Attg  to  ascertain  amount 
of  bail  required  in  other 
cases  where  security  al- 
lowed in  Supreme  Court  2.50 
2.50  *(7)  Attg  Mr.  Roach,  Appel- 
lant's Agent  at  Halifax, 
to  advise  him  as  to 
amount  of  security  re- 
quired and  as  to  ar- 
ranging for  $2 . 50 

$2.50     *(8)  Attg  U.S.  Fidelity  &  Guar- 
anty Co.  as  to  providing 

security    2 . 50 

2.50  *(9)  Attg  at  Supreme  Court  to 
enquire  as  to  accepta- 
bility of  U.S.  Fidelity  & 
Guaranty  Bond  as  se- 
curity    2.50 

2.50  *(10)  Attg  Mr.  Roach  re  prepara- 
tion of  bond  2.50 

2.50  *(11)  Attg  Agent  U.S.  Fidelity 
&  Guaranty  Co.  as  to 
execution  of  bonds  ....  2.50 

Drawing  bond   1.50  3.50 

.05  Engrossing    35 

.  60  Drg  Notice  of  tender  of  bail     1 . 50 

.05  Engrossing    35 

.  05  Copy  to  serve 35 

1.50  Attg  to  serve  2.50 

.60  Drg   notice    of    Motion    for 

order  fixing  bail   1 . 50 

.05  Engrossing    .35 

.  05  Copy  to  serve 35 

*Vide  Observations,  infra,  p.  747. 
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Off.  Pees.     Paid.  Add. 

$2.00              Attg  to  serve  notice  of  mo- 
tion to  fix  bail $2 . 50 

1.50  Attg    for    appointment    to 

pass    on    sufficiency    of 

bail    2.50 

.10  Drg  notice  as  to  date  fixed 

by  Registrar  to  pass  on 

sufficiency    of   bail 1 . 00 

.  25  Engrossing 25 

.  25  Copy  to  serve 25 

2.50  Attg  to  serve    2.50 

2.50  *(12)  Attg  Agent  of  U.S.  Fidelity 
&  Guaranty  Co.  to  ar- 
range for  execution  of 

bond  2.50 

Fee  on  application  for  order 

Fixing   bail    10.00  $5.00 

.60  *(13)  Drg  order  fixing  bail 1.50 

1.00  Copy    1.00 

1 . 50  Attg  to  get  order  fixing  bail 

signed  (spl)    2.50 

And  paid   2.00 

1.50  Attg   to   execute   bail  bond 

before  Registrar  (spl)..     2.50 
1.50  Attg     on     appointment    to 

have   sufficiency   of  bail 
passed   upon    and  filing 

bond    (spl.)    2.50       .10 

Paid  commission  on  bail. .  10.00 

2.50  Attg    to    bespeak    certified 

copies    of    Reasons    for 

judgment    2.50 

1906 

1.50  *(14)  Ap.  3  Attg  to  bespeak,  cer- 
tified copy  of  tran- 
script record    ....     2 . 50 
2.50  *(15)         25  Attg  Supreme  Court 
to  inquire  if  tran- 
script record  ready     2.50 
2.50  * (16)         26  Attg  Supreme  Court 
to     urge     prepara- 
tion   of    transcript 
record  2.50 
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Off-  Fees.     Paid.  Add. 

$1.50  27  Attg  to    have    certi- 

fied copy  of  tran- 
script record  for- 
warded to  London 

and  paid $2.50$17.50 

2.50  *(  17)  28  Attg  Supreme  Court, 
record  not  yet  com- 
plete to  be  for- 
warded to-day  ...  2 . 50 

Paid  Registrar 3 . 93 

1-50  Letter    from    Agents 

advg 1 . 50 

Appeal  to  Privy 
Council  having 
been  allowed  and 
King's  Order  re- 
ceived 
Letter  to  Agents 

with  King's  Order     1.50 
5.00  Instructions   for  mo- 

tion     to      having 
King's        Order 
made  an  order  of 
the  Supreme  Court    5.00 
1.50  Drg.    Notice  of   Mo- 

tion    1 . 50 

•  35  Engrossing 35 

.35  Copy    35 

2.00  Attg    to    file    King's 

Order   and  paid..     2.50       .10 
2.00  Attg  to  serve  notice 

of  motion   2 . 50 

Fee   on  motion 10.00 

7.50  *(18)  Drg  Order,  15  fols..     7.50 

1.80  Copy  of  Order 1.80 

2.50  Attg  to  have  signed     2.50 

Paid    on    order 2 . 00 

2 . 50  Attg  to  serve  copy  of 

order    2 . 50 

Bill  of  costs,  10  fols.     1.50  .50 

Copy    for     taxing 

officer 75  .25 

Copy  to  serve 75  .25 
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Off.  Fees.     Paid.  Add. 

$1.r>0  Attg      for      appoint- 

ment   to    tax    and 

paid $2.50  $0.50 

•">.•"><)  Attg  on  taxation  ...   10.50 

Paid  on  taxation  ...  1.00 

Paid   filings    

Paid       Registrar's 

postage    

5.00  Paid  postages,  tele- 
grams and  cable- 
grams    10.00 

15.75  Extra  letters   15.75 

Note. — In  addition  to  the  items  taxed  off  pursuant  to  the 
observations  of  the  Privy  Council  Taxing  Master  which  follow, 
the  other  items  having  been  taxed  on  the  basis  of  similar 
charges  incurred  in  Canadian  Superior  Courts  and  not  ac- 
cording to  the  tariff  in  England. 


OBSEEVATIONS. 

(1)  Appears  to  be  either  a  charge  in  the  Appeal  to  the 

Supreme  Court,  not  in  the  Appeal  to  His  Majesty 
in  Council;  or  in  the  alternative  a  charge  in  con- 
nection with  preliminary  work  done  to  ascertain  the 
expediency  of  appealing  from  the  Supreme  Court, 
and,  as  such,  not  a  proper  charge  in  a  "  party  and 
party"  taxation. 

(2)  It  seems  doubtful  whether  this  should  be  allowed  in 
addition  to  the  "Instructions"  allowed  in  the  Privy 

Council. 

(3)  Letters  to  the  solicitor's  own  agents  would  not  be 

allowed  in  the  Privy  Council  (party  and  party). 

(4)  The  amounts  is  very  small  but  it  is  not  apparent  what 

the  .  10  is  paid  for,  on  serving. 

(5)  Should  that  not  be  "attending  to  file"1 

(6)  This  seems  an  attendance  at  the  Supreme  Court  to 

obtain  information  as  to  the  practice  of  the  Court: 
a  like  attendance  would  not  be  allowed  in  the  Privy 
Council  on  party  and  party  scale. 
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(7-11)  Do  not  seem  to  be  charges  which  can  be  treated  as 
party  and  party  charges. 

(12)  do.  do. 

(13)  Such  an  Order  would  be  drawn  in  the  Privy  Council 
Office. 

(14)  It  would  seem  that  this  attendance  was  unnecessary 
in  addition  to  that  last  charged  for. 

(15),   (16)  and  (17)  Would  not  in  ordinary  practice  be 
allowed  in  the  Privy  Council  (party  and  party). 

(18)   See  note  on  (13). 
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Appendix  D. 

Exchequer  Appeals 


THE  EXCHEQUER  COURT  ACT. 
R.S.  c.  140. 

Appeals  from  the  Exchequer  Court  of  Canada   are   regu- 
lated by  ss.  82,  83,  84,  85  and  86  of  the  Exchequer  Court  Act. 

8*£.  Any  party  to  any  action,  suit,  cause,  matter  or  other 
judicial  proceeding,  in  which  the  actual  amount  ?n  controversy 
exceeds  five  hundred  dollars,  who  is  dissatisfied  with  any  final 
judgment  or  with  any  judinent  upon  any  demurrer  given  therein 
hy  the  Exchequer  Court,  in  virtue  of  any  jurisdiction  now  or  here- 
after, in  any  manner,  vested  in  such  court,  and  who  is  desirous 
of  appealing  against  such  judgment,  may,  within  thirty  days  from 
the  day  on  which  such  judgment  has  been  given,  or  within  such 
further  time  as  the  judge  or  such  court  allows,  deposit  with  the 
Registrar  of  the  Supreme  Court  the  sum  of  fifty  dollars  by  way 
of  security  for  costs. 

2.  The  Registrar  shall  thereupon  set  the  appeal  down  for  hear- 
ing by  the  Supreme  Court  at  the  nearest  convenient  time  according 
to  the  Rules  in  that  behalf  of  the  Supreme  Court;  and  the  party 
appealing  shall  within  ten  days  after  the  said  appeal  has  been  so 
set  down  as  aforesaid  or  within  such  other  time  as  the  Court  or  a 
judge  thereof  shall  allow,  give  to  the  parties  affected  by  the 
appeal,  or  their  respective  attorneys  or  solicitors,  by  whom  such 
parties  were  represented  before  the  Exchequer  Court,  a  notice  in 
writing  that  the  case  has  been  so  set  down  to  be  heard  in  appeal 
as  aforesaid,  and  the  said  appeal  shall  thereupon  be  heard  and 
determined  by  the  Supreme  Court. 

51 


750  SUPREME  COURT  RULES. 

3.  In  such  notice  the  said  party  so  appealing  may,  if  he  so 
desires,  limit  the  subject  of  the  appeal  to  any  special  denned 
question  or  questions. 

4.  A  judgment  shall  be  considered  final  for  the  purposes  of 
this  section  if  it  determines  the  rights  of  the  parties,  except  as 
to  the  amount  of  the  damages  or  the  amount  of  liability,  53  V., 
c.  35,  s.  1,  2  Edw.  VII.,  c.  8,  s.  2,  6  Edw.  VII.,  c.  11,  s.  1. 

Canadian  Pacific  Railway  Co.  v  The  King,  38  Can.  S.C.R.  137. 

A  contract  for  the  construction  of  a  part  of  the  plaintiffs' 
railway  line  provided  as  follows :  * '  That  upon  the  performance 
and  observance  by  the  Company  to  the  satisfaction  of  the 
Governor  in  Council  of  the  foregoing  clauses  of  this  agree- 
ment, His  Majesty  will,  in  accordance  with  and  subject  to  the 
provisions  of  sections  one,  two  and  four  of  the  Subsidy  Act  pay 
to  the  Company  so  jnuch  of  the  subsidies  or  subsidy  herein- 
before set  forth  and'  referred  to,  as  the  Governor  in  Council, 
having  regard  to  the  cost  of  the  work  performed,  shall  con- 
sider the  Company  to  be  entitled  to,  in  pursuance  of  the  said 
Act."  The  Subsidy  Act  referred  to  provided  as  follows: 

2.  The  Governor  in  Council   may  grant  a  subsidy  of   $3,200 
per  mile  towards  the  construction  of  each  of  the  undermentioned 
lines  of  railway  (not  exceeding  in  any  case  the  number  of  miles 
hereinafter  respectively  stated)    which    shall    not  cost  more  on 
the   average  than   $15,000    per   mile   for  the  mileage   subsidized, 
and  towards  the  construction  of  each  of  the  said  lines  of  railway 
not  exceeding  the  mileage  hereinafter  stated  which    shall    cost 
more  on  the  average  than   $15,000   per    mile    for    the    mileage 
subsidized,  a  further  sum  of  $3,200   per  mile  of  fifty  per  cent, 
on  so  much  of  the  average  cost  of  the  mileage  subsidized  as  is 
in  excess  of  $15,000  per  mile,  such  subsidy  not  exceeding  in  the 
whole  the  sum  of  $6,400  per  mile. 

3.  The  Governor  in  Council  may  grant  the  subsidies  herein- 
after mentioned  towards  the  construction  of    the    bridges    also 
hereinafter  mentioned,  that  is  to  say,  etc. 

4.  The  sudsidies  hereby  authorized  towards  the  construction 
of  any  railway  or  bridge  shall  be  payable  out  of  the  Consolidated 
Revenue  Fund  of  Canada,  and  may,  unless  otherwise  expressly 
provided  in  this  Act,  at  the  option  of  the  Governor  in  Council  on 
the  report  of  the  Minister  of  Railways  and   Canals,   be  paid  as 
follows: 

(a)  Upon  completion,  of  the  work  subsidized,  or 

(b)  By  instalments  on  the  completion  of  each  ten  mile  sec- 
tion of  the  railway,  in  the  proportion  which    the    costs    of    such 
completed  section  bears  to  that  of  the  whole  work  undertaken; 
or 

(c)  Upon  progress   estimates  on  the  certificate   of  the  Chief 
Engineer  of  the  Department  of  Railways  and  Canals,  that  in  his 
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opinion,  having  regard  to  the  whole  work  undertaken  and  the 
aid  granted,  the  progress  made  justifies  the  payment  of  a  sum 
not  less  than  thirty  thousand  dollars;  or 

(d)    With  respect  to  (b)  and  (c)  part  one  way,  part  the  other. 

Tht>  line  of  railway  having  been  completed  the  Chief  En- 

•r  in  certifying  the  cost  oi'  construction  for  the  purpose  of 

estimating  the  subsidy,  did  not  allow  for  the  cost  of  rolling 

stock  and  equipment.       This  sum,  amounting  to  $264,088.00, 

the  question  in  dispute  and  having  been  claimed  by  the 

Company,  the  Minister  of  Railways  and  Canals  referred  the 

claim  to  the  Exchequer  Court.     The  parties  agreed  to  a  stated 

case. 

The  Crown  contended  that  the  Exchequer  Court  under  Iho 
jurisdiction  vested  in  it  by  the  Exchequer  Court  Act,  had  no 
jurisdiction  to  review  the  discretion  of  the  Governor  in 
Council  or  to  direct  any  payment  in  addition  to  that  which 
the  Governor  in  Council  had,  pursuant  to  this  clause, 
authorized. 

As  to  this  the  Supreme  Court  judgment  pronounced  by  Mr. 
Justice  Da  vies,  said :  "I  entertain  very  grave  doubts  as  to  the 
jurisdiction  of  the  Exchequer  Court  and  consequently  of  this 
Court  to  decide  the  questions  submitted  by  the  special  case 
agreed  upon  between  the  parties.  In  view,  however,  of  the 
firm  conclusion  I  have  reached  upon  the  merits,  and  that  my 
doubts  as  to  our  jurisdiction  do  not  appear  to  be  shared  by  all 
the  members  of  the  Court,  and  that  the  point  does  not  seem 
to  have  been  taken  before  the  Exchequer  Court,  but  arises 
under  a  case  stated  by  the  parties,  I  will  shortly  state  my 
reasons  for  coming  to  the  conclusion  I  have  reached." 

"Any  judgment  upon  any  demurrer." 

The  Act  50-51  V.  c.  16  (1887),  which  deliminated  the 
Supreme  Court  from  the  Exchequer  Court  of  Canada,  pro- 
vided by  section  51  as  follows : 

"Any  party  to  a  suit  in  the  Exchequer  Court  in  which 
the  actual  amount  in  controversy  exceeds  $500,  who  is  dis- 
satisfied with  the  decision  therein  and  desirous  of  appealing 
against  the  same,  may  within  30  days  from  the  day  on  which 
such  decision  has  been  given  or  within  such  further  time  as 
tlie  judge  of  such  court  allows,  deposit  with  the  Registrar  of 
th<-  Supreme  Court  the  sum  of  $50  by  way  of  security  for 
costs. 

In  1890,  by  53  V.,  c.  35,  s.  51,  this  was  amended  giving 
an  appeal  only  from  a  final  judgment.  So  this  remained  the 
law  until  1902,  when  by  2  Edw.  VII.,  c.  8.  s,  2,  an  appeal  was 
given  from  any  judgment  upon  a  demurrer. 
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Toronto   Type   Foundry  v.   Mergenthaler   Linotype   Co.,   36   Can. 
S.C.R.  593. 

In  this  case  the  judge  of  the  Exchequer  Court  made  an 
order  postponing  his  decision  upon  certain  issues  raised  by 
demurrer  to  the  plaintiff's  statement  of  claim  until  the  trial 
of  the  action.  An  application  was  made  before  Maclennan,  J., 
ir  Chambers,  for  leave  to  appeal  under  50-51  V.  c.  16,  s.  52, 
sub-s.  2  (now  s.  83  infra}.  The  judge  held  that  the  order  in 
question  was  not  a  judgment  upon  a  demurrer,  and  that  the 
learned  judge  had  expressed  no  final  opinion  on  the  issues 
raised  by  the  demurrer,  and  that  therefore  no  appeal  would 
lie. 

It  will  be  perceived  that  sub-section  2  has  been  re-drafted 
by  the  Commissioners  for  the  revision  of  the  statutes.  As 
the  section  originally  stood  it  was  the  duty  of  the  Registrar 
to  set  the  case  down  for  the  first  day  of  the  next  session  of 
the  Court  even  when  the  deposit  on  the  appeal  was  made  as 
late  as  the  day  preceding  the  beginning  of  the  session,  and 
notwithstanding  the  fact  that  it  was  impossible  to  comply  with 
the  latter  part  of  the  section  which  gave  the  party  appealing 
ten  days  after  the  deposit  in  which  to  give  notice  of  the  appeal 
being  set  down.  In  such  case  a  strict  compliance  with  the 
terms  of  the  statute  was  impossible.  The  Commissioners 
accordingly  have  wisely,  in  redrafting  the  section,  provided 
that  the  appeal  shall  be  set  down  to  be  heard  by  the  Court  not 
for  the  first  day  of  the  next  session,  but  for  the  nearest  con- 
venient time;  and  the  time  within  which  the  notice  of  appeal 
is  required  to  be  given  runs  from  the  setting!  down  of  the 
appeal  and  not  from  the  date  of  the  deposit. 

McLean  v.  The  King,  38  Can.  S.C.R.  542. 

A  statement  of  claim  which  alleges  that  the  Crown,  after 
granting  a  lease  of  areas  for  subaqueous  mining  and  while 
that  lease  was  in  force,  in  derogation  of  the  rights  of  the  lessee 
to  peaceable  enjoyment  thereof,  interfered  with  the  rights 
vested  in  him  by  transferring  the  leased  area  to  placer  miners 
who  were  put  in  possession  of  them  by  the  Crown  to  his  detri- 
ment, discloses  a  sufficient  cause  of  action  in  support  of  a 
petition  of  right  for  the  recovery  of  damages  claimed  in  conse- 
quence of  such  subsequent  grants. 

Extending  time  for  bringing  appeal. 
Clarke  v.  The  Queen,  3  Can.  Ex.  R.  1. 

The  fact  that  a  solicitor  who  has  received  instructions  to 
appeal  has  fallen  ill  before  carrying  out  such  instructions. 
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affords  a  sufficient  ground  for  granting  an  extension  of  the 
time  for  bringing  the  appeal. 

Also  pressure  of  public  business  preventing  a  consultation 
between  the  Attorney-General  and  his  solicitor  was  held  to  be 
a  sufficient  reason  for  granting  an  extension. 

Held,  also,  that  the  order  granting  the  extension  may  be 
made  after  the  expiry  of  the  30  days  within  which  the  appeal 
is  required  to  be  brought. 

MacLean  &  Roger  v.  The  Queen,  4  Can.  Ex.  R.  257. 

Where  an  application  was  made  by  the  Crown  for  an 
extension  of  time  within  which  to  bring  an  appeal  to  the 
Supreme  Court  after  the  period  prescribed  had  long  expired 
and  the  material  read  in  support  of  s.uch  application  did  not 
disclose  any  special  grounds  or  reasons  why  an  extension 
should  be  granted,  the  application  was  refused. 

Vaughan  v.  Richardson,  17  Can.  S.C.R.  703. 

Held,  per  Ritchie,  C.J.,  and  Strong,  J.,  that  the  judge 
having  power  to  extend  the  time  for  bringing  the  appeal 
under  s.  70  of  the  Supreme  Court  Act,  may  do  so  even  after 
the  time  within  which  the  appeal  should  be  brought  has 
expired. 

The  Queen  v.  Woodburn,  29  Can.  S.C.R,  112. 

In  this  case,  by  a  judgment  of  the  Exchequer  Court  in 
April,  1896,  which  after  making  certain  findings  directed  a 
reference.  The  report  of  the  referee  was  confirmed  in  Novem- 
ber, 1897.  The  Crown  appealed  from  part  of  the  judgment 
of  November,  1897,  and  after  the  appeal  had  been  set  down 
by  the  Registrar  of  the  Supreme  Court,  the  Crown  applied  to 
the  judge  of  the  Exchequer  Court  to  extend  time  for  appeal- 
ing from  part  of  the  judgment  of  1896,  which  was  granted. 
A  motion  to  quash  the  appeal  to  the  Supreme  Court  from  the 
judgment  of  1896  was  dismissed,  the  Court  holding  that  the 
Exchequer  Court  judge  had  jurisdiction  to  make  the  order 
enlarging  the  time  for  appealing  from  the  judgment  in 
question. 

"  The  Registrar  shall  set  the  appeal  doivn." 

Berlinguet  v.  The  Queen.  13  Can.  S.C.R.  26. 

In  pronouncing  the  judgment  in  this  case  Strong,  J.,  for 
the  Court  said : 

11  This  is  an  application  for  a  direction  to  the  Registrar 
to  set  down  for  hearing  an  appeal  from  a  judgment  of  the 
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Exchequer  Court  on  a  petition  of  right.  This  petition  of 
right  was  a  Quebec  case  and  the  judgment  on  it  was  pro- 
nounced at  Quebec  where  the  case  was  heard  before  Mr. 
Justice  Taschereau  on  the  17th  October,  1877.  It  has  never 
to  this  day  been  drawn  up  or  entered  ....  On  the  9th 
November,  1877,  the  deposit  of  $50,  required  by  s.  68  (now  82) 
of  the  Supreme  Court  Act  as  security  for  costs,  was  made 
with  the  Registrar  ....  I  am  of  opinion  that  the  sup- 
pliant took  every  step  it  was  obligatory  on  him  to  take  to 
bring  the  appeal  to  a  hearing.  The  deposit  was  made  in  due 
time  .....  This  being  so,  the  question  is  whether  the 
deposit  for  securing  the  costs  having  been  made,  as  required 
by  section  68  of  the  Act,  and  the  Registrar  not  having  entered 
the  judgment  and  not  having  set  down  the  appeal  to  be  heard 
as  required  by  section  68,  the  suppliant's  appeal  is  now  ipso 
jure  out  of  court  by  the  operation  of  Rule  44  of  the  Supreme 
Court  rules.  That  rule  provides  that  unless  an  appeal  shall 
be  brought  on  for  hearing  within  one  year  after  the  security 
shall  have  been  allowed,  it  shall  be  held  to  have  been  aban- 
doned without  any  order  to  dismiss  being  required,  unless  the 
Court  or  a  judge  shall  otherwise  order. 

"  According  to  the  procedure  prescribed  by  section  68  it 
was  impossible  for  the  suppliant  to  take  any  step  in  the  cause 
until  the  Registrar  had  set  the  appeal  down  to  be  heard,  as 
required  by  said  section  68.  The  next  step  to  be  taken  by  the 
suppliant  according  to  that  section  was  one  consequent  on  the 
setting  down  by  the  Registrar,  and  one  which  could  not  regu- 
larly be  taken  until  the  appeal  had  been  set  down ;  the  words 
of  the  section,  after  providing  for  the  deposit,  being  as 
follows : 

"  '  And  thereupon  the  Registrar  shall  set  the  suit  down 
for  hearing  before  the  Supreme  Court  on  the  first  day  of  the 
next  session  and  the  party  appealing  shall  thereupon  give  to 
1he  party  or  parties  affected  by  the  appeal,  or  their  respective 
attorneys,  by  whom  such  parties  were  represented  in  the 
Exchequer  Court  notice  in  writing  that  the  case  lias  been  so 
set  down  to  be  heard  in  appeal  as  aforesaid. ' ' 

"  Thus  by  the  express  words  of  the  statute  the  notice  was 
not  to  be  given  until  after  a  certain  step  had  been  taken  by  the 
Court  or  its  officer. 

"  In  my  opinion  the  suppliant  is  in  strictness  and  of  right 
entitled  now  to  have  this  motion  granted  in  order  that  he  may 
proceed  with  his  appeal ;  he  is  shewn  to  be  in  no  default,  and 
he  is  within  the  equity  of  the  rule  that  the  act  of  the  Court 
can  cause  no  prejudice. 
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"  It  is  true  he  might  have  made  this  motion  earlier,  but  I 
apprehend  he  is  not  to  be  prejudiced  because  he  did  not 
earlier  invoke  the  aid  of  the  Court  to  enforce  that  which  it 
was  tlie  statutory  duty  of  the  officer  of  the  Court  to  do  of  his 
own  motion,  immediately  on  receiving  the  payment  of  the 
deposit  without  any  further  application  from  the  appellant. 

"  The  judgment  in  the  Exchequer  Court  ought  also  at 
once  to  be  entered  on  the  judgment  book  in  the  Exchequer 
Court — of  course  this  can  and  must  be  done  mine  pro  tune. 

11  Rule  156  of  the  Exchequer  Court  is  very  explicit  as  to 
this.  That  rule  says  that  every  judgment  shall  be  entered  by 
the  proper  officer  in  the  book  to  be  kept  for  the  purpose. 
This  entry  is  the  record  of  the  judgment  and  the  entering  of 
it  is  to  be  the  act  of  the  court  or  officer  and  not  of  the  parties. 

"  The  entry  is  to  be  by  the  Registrar  without  waiting  for 
any  application  from  the  parties,  and  if  the  party  in  whose 
favour  the  judgement  is,  requires  an  office  copy  it  is  to  be 
delivered  to  him. 

1  I  think  the  motion  to  set  the  appeal  down  to  be  heard 
at  the  next  session  of  the  Court  should  be  granted,  but  without 
costs,  as  the  point  of  practice  involved  in  the  motion  is  a 
new  one.  ' ' 

Poirier  v.  The  King. 

In  this  case  the  appellant's  solicitor,  on  the  2nd  of  March, 
1911,  paid  into  Court  $50  as  security  for  costs,  and  on  the  7th 
day  of  March  gave  the  following  notice  to  the  Attorney- 
General.  "  Take  notice  the  suppliant  is  dissatisfied  with  the 
judgment  rendered  by  the  Honourable  Mr.  Justice  Cassels  on 
the  9th  day  of  February,  1911,  and  intends  appealing  from 
the  same  to  the  Supreme  Court  of  Canada."  On  the  30th 
March  the  Deputy  Attorney-General  signed  a  consent  as 
regards  the  documents  to  form  the  case,  and  subsequently  he 
appeared  before  the  Registrar  on  an  application  to  dispense 
with  the  printing  of  certain  material  forming  part  of  the  case. 
On  the  21st  April,  the  Deputy  Attorney-General  moved  before 
the  Registrar  that  the  appeal  which  had  been  placed  on  the 
printed  list  of  cases  set  down  for  hearing  at  the  May  session 
of  the  Court  should  be  struck  from  said  list.  The  motion  was 
refused  by  the  Registrar,  but  was  reheard  by  the  Honourable 
Mr.  Justice  Duff  on  the  8th  of  May.  On  the  argument  of  the 
motion  it  was  stated  by  the  Registrar  that  the  practice  in  his 
office  had  been  to  treat  the  appeal  as  set  down  as  of  the  date 
of  the  deposit  of  the  security,  without  any  formal  act  by  the 
Registrar  setting  the  appeal  down.  The  judge  expressed  the 
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opinion  that  the  proper  construction  of  sec.  82  of  the  Ex- 
chequer Court  Act  required  the  Registrar  to  do  some  act 
which  should  form  the  basis  from  which  time  should  run 
within  which  notice  sEould  be  given,  but  gave  leave  to 
appellant  to  serve  a  notice  of  motion  upon  respondent  asking 
that  in  the  event  of  it  being  held  that  the  appeal  had  not  been 
regularly  set  down,  that  the  Kegistrar  be  instructed  to  do  so, 
and  he  enlarged  the  motion  a  week.  The  appellant  gave  the 
notice  just  mentioned,  and  after  argument  judgment  was 
given  following  Berlinquet  v.  The  Queen,  directing  the  Regis- 
trar to  set  the  appeal  down  for  the  October  session  and  extend- 
ing the  time  for  giving  notice  of  setting  down  until  September 
5th. 

By  6  Edw.  VII.,  c.  11,  s.  1,  sub-s.  4  was  added  to  the 
original  section.  The  effect  of  this  amendment  will  be  to  do 
away  with  the  difficulty  found  in  determining  whether  a  judg- 
ment is  final  or  interlocutory  where  the  amount  of  damages 
or  liability  is  the  subject  of  a  reference,  a  difficulty  which 
will  still  subsist  in  such  cases  brought  from  any  other  court 
to  the  Supreme  Court.  Vide  cases  cited  under  Final  Judg- 
ment, supra,  p.  9. 

As  to  the  weight  which  will  be  attached  by  the  Supreme 
Court  to  findings  of  fact  by  a  judge  of  the  Exchequer  Court, 
vide  supra,  p.  377,  under  the  head  of  "Jurisprudence  gener- 
ally— where  the  trial  judge  has  seen  and  heard  the  witnesses." 

83.  No  appeal  shall  lie  from  any  judgment  of  the  Exchequer 
Court  in  any  action,  suit,  cause,  matter  or  other  judicial  pro- 
ceeding, wherein  the  actual  amount  in  controversy  does  not  ex- 
ceed the  sum  or  value  of  five  hundred  dollars,  unless  such  appeal 
is  allowed  by  a  judge  of  the  Supreme  Court,  and  such  action,  suit, 
cause,  matter  or  other  judicial  proceeding, — 

(a.)  involves  the  question  of  the  validity  of  an  Act  of  the 
Parliament  of  Canada,  or  of  the  Legislature  of  any  of  the  Pro- 
vinces of  Canada,  or  of  an  Ordinance  or  Act  of  any  of  the  councils 
or  legislative  bodies  of  any  of  the  Territories  or  districts  of 
Canada;  or — 

(b.)  relates  to  any  fee  of  office,  duty,  rent,  revenue  or  any 
sum  of  money  payable  to  His  Majesty,  or  to  any  title  to  lands, 
tenements  or  annual  rents,  or  to  any  question  affecting  any  patent 
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of  invention,  copyright,  trade-mark  or  industrial  design,  or  to  any 
matter  or  thing  where  rights  in  future  might  be  bound.  50-51  V., 
c.  16,  s.  52;—  54-55  V.,  c.  26,  s.  8. 


It  will  be  noted  that  the  provision  allowing  an  appeal 
where  rights  in  future  might  be  bound,  is  independent  of 
the  class  of  subjects  which  precede  these  words  in  this  sub- 
section and  that  the  decisions  under  section  (b.),  supra, 
where  it  was  held  that  the  legal  maxim  noscitur  a  sociis  was 
applicable,  does  not  apply  here. 

83  (a)  and  (b). 

With  respect  to  the  limitations  placed  upon  appeals 
under  $500,  vide  notes  to  section  46  (a.)  and  (&.),  supra, 
pp.  210  and  216. 

Leave  to  appeal. 

For  the  facts  which  will  be  deemed  sufficient  for  granting 
leave  to  appeal,  vide  notes  to  section  48  (e.),  supra,  p. 

"In  the  first  edition  of  this  work  it  is  said  that  it  has  not 
been  expressly  decided  whether  an  application  for  leave  to 
appeal  under  this  section  can  be  made  after  the  expiration 
of  the  30  days  from  the  delivery  of  the  judgment  of  the  Ex- 
chequer Court." 

"Where  it  is  impossible  to  apply  for  leave  within  the 
30  days,  it  is  advisable  to  obtain  from  the  judge  of  the 
Exchequer  Court  an  order  extending  the  time  for  appealing, 
pursuant  to  the  provisions  of  section  80,  supra." 

But  since  then  the  point  has  been  decided  in  the  affirma- 
tive rifh  (Albert  v.  The  King,  38  Can.  S.C.R.  207;  Stratton 
v.  Burnhani,  41  Can.  S.C.R.  410. 

Schulze  v.  The  Queen,  6  Exch.  C.R.  268. 

Leave  to  appeal  to  the  Supreme  Court  in  this  case  was 
refused  by  Gwynne,  J.,  who  gave  the  following  oral  judg- 
ment :  — 

"I  think  in  all  applications  to  this  Court  for  leave  to 
appeal  from  the  Exchequer  Court,  when  the  amount  involved 
is  under  $500,  leave  should  not  be  granted  unless  the  judge 
before  whom  the  motion  is  made  is  of  the  opinion  that  the 
judgment  of  the  court  below  is  so  clearly  erroneous  that  there 
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is  reasonable  ground  for  believing  that  a  court  of  appeal 
should  reverse  the  judgment  upon  a  point  of  law,  or  upon 
the  ground  that  the  evidence  does  not  all  warrant  the  con- 
clusions of  fact  arrived  at.  In  the  present  case  no  such 
grounds  appeal,  and  the  motion  for  leave  will,  therefore,  be 
refused  with  costs." 

When  the  pleadings  or  judgment  do  not  disclose  the 
amount  involved  the  practice  has  been  followed  of  making 
an  application  under  tins  subsection  for  leave  to  appeal, 
and  by  affidavit  shewing  that  the  amount  involved  exceeds 
$500.  ' 


Dreschell  v.  Auer  Incandescent  Light  Mfg.   Co.,  28  Can.  S.C.R. 
268. 

On  a  motion  to  quash  an  appeal  where  the  respondents 
filed  affidavits  stating  that  the  amount  in  controversy  was 
less  than  the  amount  fixed  by  the  statute  as  necessary  to 
give  jurisdiction  to  the  appellate  court,  and  affidavits  were 
also  field  by  the  appellants  shewing,  that  the  amount  in  con- 
troversy was  sufficient  to  give  jurisdiction  under  the  statue, 
the  motion  to  quash  was  dismissed,  but  the  appellants  were 
ordered  to  pay  the  costs  as  the  jurisdiction  of  the  Court  to 
hear  the  appeal  did  not  appear  until  the  filing  of  the  appel- 
lants7 affidavits  in  answer  to  the  motion. 

Chamberlain  Metal  Weather  Strip  Co.  v.  Peace,  June  8th,  1905. 

The  statement  of  claim  prayed  a  declaration  that  the 
defendants  had  infringed  their  patent  and  for  an  injunc- 
tion; also  unnamed  damages,  with  a  reference  to  have  the 
amount  fixed.  The  Exchequer  Court  dismissed  the  action. 
The  plaintiff  applied  to  Mr.  Justice  Idington  for  leave  to 
appeal  and  in  support  of  his  application  filed  affidavits 
which  alleged,  1,  that  the  American  plaintiff  had  sold  to  the 
Ontario  plaintiff  the  rights  for  the  Province  of  Ontario  for 
$6,000.  2.  That  the  patent  of  invention  was  worth  in  the 
Province  of  Ontario  alone  a  sum  much  in  excess  of  the  pur- 
chase price  paid  by  the  Ontario  Company.  3.  That  the 
whole  value  of  the  letters  patent  was  involved  in  the  present 
action.  These  facts  were  not  denied  by  the  defendants  and 
an  order  accordingly  was  made  by  the  judge  granting  leave 
to  appeal  and  ordered  the  plaintiff  to  give  security  for  the 
costs  of  appeal  in  the  amount  of  $500,  and  that  in  the  mean- 
time all  proceedings  be  stayed. 
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Copeland-Chatterson  Co.  v.  Paquette  and  Guertin,  38  Can.  S.C.R. 
451. 

The  statement  of  claim  prayed  a  declaration  that  the 
defendants  had  infringed  the  plaintiffs'  patent,  and  an  in- 
junction, damages  and  a  reference  to  fix  the  amount  of  same. 
The  action  was  dismissed  by  the  Exchequer  Court. 

On  material  similar  to  that  mentioned  in  the  next  prece- 
ding case,  the  Honourable  Mr.  Justice  Maclennan  gave  lea\v 
to.  appeal. 

Indiana  Manufacturing  Co.  v.  Smith,  9  Ex.  C.R.  154. 

This  was  an  action  to  prevent  an  infringement  of  a  patent 
originally  assigned  by  the  defendant  to  the  plaintiffs.  It 
was  was  conceded  that  under  these  circumstances  the  de- 
fendant could  not  as  against  the  plaintiffs  set  up  in  this 
action  or  shew  that  the  alleged  invention  was  not  new  or 
useful  or  that  there  was  no  invention  or  that  he  was  not  the 
first  or  true  inventor,  nor  attack  the  specifications  for  in- 
sufficiency or  otherwise,  but  he  contended  it  was  open  to 
him  to  contend  that  on  a  fair  construction  of  the  patent  he 
had  not  infringed.  The  court  found  for  the  plaintiffs. 

An  application  was  made  before  Mr.  Justice  Idington  for 
leave  to  appeal  and  the  only  material  filed  in  support  of  the 
application  was  an  affidavit  of  the  solicitors  setting  out  the 
pleadings  and  judgment  and  stating  that  the  appeal  was 
di->irable  to  protect  the  defendant's  interests.  The  applica- 
tion was  refused. 

A  special  appeal  on  behalf  of  ther  Crown  to  the  Supreme 
Court  is  given  by  the  following  section  of  the  Exchequer 
Court  Act : 

84.  Notwithstanding  anything  in  this  Act  contained,  an  appeal 
shall  lie  on  behalf  of  the  Crown  from  any  final  judgment  given 
by  the  Court  in  any  action,  suit,  cause,  matter  or  other  judicial 
proceeding  wherein  the  Crown  is  a  party,  in  which  the  actual 
amount  in  controversy  does  not  exceed  five  hundred  dollars,  if 

(a.)  such  final  judgment  or  the  principal  affirmed  thereby 
affects  or  is  likely  to  affect  any  case  or  class  of  cases  then 
pending  or  likely  to  be  instituted  wherein  the  aggregate  amount 
claimed  or  to  be  claimed  exceeds  or  will  probably  exceed  five 
hundred  dollars;  or 


760  SUPREME   COURT   RULES. 

(b.)  in  the  opinion  of  the  Attorney-General  of  Canada,  certified 
in  writing,  the  principle  affirmed  by  the  decision  is  of  general 
public  importance;  and 

(c.)  such  appeal  is  allowed  by  a  judge  of  the  Supreme  Court. 

2.  In  case  of  such  appeal  being  allowed  by  a  judge  of  the 
Supreme  Court,  he  may  impose  such  terms  as  to  costs  and  other- 
wise as  he  thinks  the  justice  of  the  case  requires.  2  Edw.  VII., 
c.  8,  s.  4. 

The  following  sections  of  the  Exchequer  Court  Act  relate 
to  appeals  to  the  Supreme  Court. 

85.  If  the  appeal  is  by  or  on  behalf  of  the  Crown  no  deposit 
shall  be  necessary,  but  the  person  acting  for  the  Crown  shall  file 
with  the*  Registrar  of  the  Supreme  Court  a  notice  stating  that 
the  Crown  is  dissatisfied  with  such  decision,  and  intends  to  appeal 
against  the  same,  and  thereupon  the  like  proceedings  shall  be  had 
as  if  such  notice  were  a  deposit  by  way  of  security  for  costs. 
50-51  V.,  c.  16,  s.  53. 

86-  Every  appeal  from  the  Exchequer  Court  set  down  for 
hearing  before  the  Supreme  Court  shall  be  entered  by  the  Regis- 
trar on  the  list  for  the  province  in  which  the  action.,  matter  or 
proceeding  the  subject  of  the  appeal,  was  tried  or  heard  by  the 
Exchequer  Court;  or  if  such  action,  matter  or  proceeding  was 
partly  heard  or  tried  in  one  province  and  partly  in  another,  then 
on  such  list  as  the  Registrar  thinks  most  convenient  for  the  par- 
ties in  the  appeal.  54-55  V.,  c.  26,  s.  9. 

Jurisdiction. 

In  the  matter  of  the  South  Shore  Ely.  Co.  and  the  Quebec 
Southern  Ely.  Co.,  Morgan  v.  Beique,  March  1st,  1906. 

3  Edw.  VII.,  c.  21,  s.  1,  confers  jurisdiction  upon  the 
Exchequer  Court  in  connection  with  the  sale  or  foreclosure 
of  railways,  and  by  4  &  5  Edw.  VII.,  c.  158,  after  reciting 
that  certain  railways  were  in  the  hands  of  a  receiver,  and 
that  it  was  desirable  that  they  should  be  sold  under  the 
order  of  the  Exchequer  Court,  it  is  provided  that  the  Ex- 
chequer Court  might  order  the  sale  of  the  railways  and 
that  they  might  be  sold  separately  or  together  as  in  the 
opinion  of  the  Exchequer  Court  would  be  for  the  best  in- 
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->ts  of  the  creditors,  and  that  the  sale  should  have  the 
same  effect  as  a  sheriffs'  sale  of  immovables  under  the  laws 
of  the  Province  of  Quebec,  and  that  the  buyer  should  have, 
under  such  sale,  clear  title  free  from  all  charges,  hypothecs, 
privileges  and  incumbrances  whatever. 

The  judge  of  the  Exchequer  Court  having  accepted  a 
certain  tender  for  the  combined  railways,  although  having 
separate  tenders  which  together  amounted  to  more  than  the 
tender  accepted,  parties  who  were  creditors  appealed  from 
his  order  to  the  Supreme  Court  objecting  to  the  discretion 
exercised  by  him  in  accepting  the  tender  in  question.  The 
respondents  moved  to  quash  on  the  ground  that  the  Ex- 
chequer Court  was  curia  designata,  and  that  no  appeal  lay 
from  the  order  of  the  Exchequer  Court  judge.  The  Supreme 
Court,  without  determining  the  motion  to  quash,  gave  judg- 
ment dismissing  the  appeals  with  costs. 

.1  dm  trail  i/  jurisdiction. 

The  Exchequer  Court  has  admiralty  jurisdiction  under 
the  provisions  of  the  Admiralty  Act,  R.S.,  c.  141,  and  an 
appeal  lies  to  the  Supreme  Court  in  Admiralty  cases  from 
the  judge  of  the  Exchequer  Court  and  from  a  local  judge 
in  admiralty. 

The  following  are  sections  of  the  Admiralty  Act: 
3.  The  Exchequer  Court  is  and  shall  be,  within  Canada, 
a  Colonial  Court  of  Admiralty,  and  as  a  Court  of  Admiralty 
shall,  within  Canada,  have  and  exercise  all  the  jurisdiction, 
powers  and  authority  conferred  by  the  Colonial  Court  of  Ad- 
miralty Act,  1890,  and  by  this  Act.  54-55  V.,  c.  29,  s.  3. 

8.  The  Governor  in  Council  may,  from  time  to  time,  ap- 
point any  judge  of  a  Superior  or  County  Court,  or  any  bar- 
rister of  not  less  that  ceven  years'  standing,  to  be  a  local 
judge  in  Admiralty  of  the  Exchequer  Court  in  and  for  any 
Admiralty  district. 

(2)  Every  such  local  judge  shall  hold  office  during  good 
behaviour,  but  shall  be  removable  by  the  Governor  General, 
on  address  nf  the  Senate  and  House  of  Commons. 

(3)  Such  judge  shall  be  designated  a  local  judge  in  Ad- 
miralty of  the  Exchequer  Court.     54-55  V.,  c.  29,  s.  6. 

20.  An  appeal  from  any  final  judgment,  decree  or  order 
of  any  local  judge  in  Admiralty,  may  be  made. 

(a.}   to  the  Exchequer  Court,  or 

(&.)  subject  to  the  provisions  of  the  Exchequer  Court 
Act  regarding  appeals,  direct  to  the  Supreme  Court  of 
Canada. 
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(2)  On  security  for  costs  being  first  given,  and  subject  to 
such  provisions  as  are  prescribed  by  general  rules  and  orders, 
an  appeal,  with  the  leave  of  the  judge  of  the  Exchequer 
Court  or  of  any  local  judge,  may  be  made  to  the  Exchequer 
Court  from  any  interlocutory  decree  or  order  of  such  local 
judge. 

Controversies  between  the  Dominion  and  a  province. 

The  Supreme  Court  has  jurisdiction  by  way  of  appeal 
from  the  Exchequer  Court,  under  the  following  section  of  the 
Exchequer  Court  Act: 

32.  When  the  Legislature  of  any  province  of  Canada  has 
passed  an  Act  agreeing  that  the  Exchequer  Court  shall  have 
jurisdiction  in  cases  of  controversies. 

(a.)  between  the  Dominion  of  Canada  and  such  province; 

(&.)  between  such  Province  and  any  other  Province  or 
Provinces  which  have  passed  a  like  Act ; 

the  Exchequer   Court   shall   have  jurisdiction  to  determine 
such  controversies. 

2.  An  appeal  shall  lie  in  each  case  from  the  Exchequer 
Court  to  the  Supreme  Court.  R.S.,  c.  135,  s.  72. 

Supreme  Court  Rule  45  reads  as  follows: 

"The  foregoing  rules  shall  be  applicable  to  appeals  from 
the  Exchequer  Court  of  Canada,  except  in  so  far  as  the  Act 
has  otherwise  provided." 
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Appendix  E. 

Election  Appeals 


THE  DOMINION  CONTROVERTED  ELECTIONS  ACT, 

R.S..  c.  7. 

17.  An  election  petition  under  this  Act,   and  notice   of  the 
date  of  the  presentation  thereof,  and  a  copy  of  the  deposit  receipt 
shall  be  served  as  nearly  as  possible  in  the  manner  in  which  a 
writ  of  summons  is  served  in  civil  matters,  or  in  such  other 
manner  as  is  prescribed. 

18.  Notice  of  the  presentation  of  a  petition  under  this  Act, 
and  of  the  security,   accompanied  with  a  copy  of  the  petition, 
shall,  within  ten  days  after  the  day  on  which  the  petition  has 
been  presented,   or  within  the   prescribed   time,   or  within  such 
longer  time  as  the  court,  under  special  circumstances  of  difficulty  in 
effecting  service,  allows,  be  served  on  the  respondent  or  respond- 
ents at  some  place  within  Canada. 

"2.  If  service  cannot  be  effected  on  the  respondent  or  re- 
spondents personally  within  the  time  granted  by  the  court,  then 
service  upon  such  other  person,  or  in  such  manner,  as  the  court  on 
the  application  of  the  petitioner  directs,  shall  be  deemed  good 
and  sufficient  service  upon  the  respondent  or  respondents. 

19-  Within  five  days  after  the  service  of  the  petition  and 
the  accompanying  notice,  the  respondent  may  present  in  writing 
any  preliminary  objections  or  grounds  of  insufficiency  which  he 
has  to  urge  against  the  petition  or  the  petitioner,  or  against  any 
further  proceeding  thereon,  and  shall,  in  such  case,  at  the  same 
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time  file  a  copy  thereof  for  the  petitioner,  and  the  court  shall 
hear  the  parties  upon  such  objections  and  grounds,  and  shall 
decide  the  same  in  a  summary  manner." 

West    Peterborough    Election.     Stratton    v.    Burnham,    41    Can. 
S.C.R.  410. 

The  provisions  in  s.  18,  ss.  2  of  the  Controverted  Elections 
Act,  (B.S.C.  (1906),  c.  7,  for  substitutional  service  of  an  elec- 
tion petition  where  the  respondent  cannot  be  served  person- 
ally is  not  exclusive  and  an  order  for  such  service  on  the 
ground  that  prompt  personal  service  could  not  be  effected 
as  in  the  case  of  a  writ  in  civil  matters  may  be  made  under 
s.  17. 

The  time  for  service  may  be  extended,  under  the  provisions 
of  s.  18,  after  the  period  limited  by  that  section  has  expired. 
Gilbert  v.  The  King,  (38  Can.  S.C.R.  207)  followed. 

64.  An  appeal  by  any  party  to  an  election  petition  who  is 
dissatisfied  with  the  decision  shall  lie  to  the  Supreme  Court 
from, — 

(a.)  the  judgment,  rule,  order  or  decision  on  any  preliminary 
objection  to  an  election  petition,  the  allowance  of  which  objection 
has  been  final  and  conclusive  and  has  put  an  end  to  such  petition, 
or  which  objection  if  it  had  been  allowed  would  have  been  final 
and  conclusive  and  have  put  an  end  to  such  petition:  Provided 
that,  unless  it  is  otherwise  ordered  an  appeal  in  the  last-mentioned 
case  shall  not  operate  as  a  stay  of  proceedings,  nor  shall  it  delay 
the  trial  of  the  petition;  and 

(b.)  the  jugdment  or  decision  on  any  question  of  law  or  of 
fact  of  the  judges  who  have  tried  such  petition.  R.S.,  c.  9,  s.  50. 

Halifax  Election  Case,  Roche  v.  Hetherington;  Carney  v.  Hether- 

ington,  39  Can  S.C.R.  401. 

No  appeal  lies  to  the  Supreme  Court  of  Canada  from  an 
order  of  the  judges  assigned  to  try  an  election  petition  fixing 
the  date  for  such  trial. 

Trial  ivithin  six  months. 

Sections  39  and  40  of  the  Dominion  Controverted  Elections 
Act,  R.S.,  c.  7,  provide  as  follows : 

39.  The  trial  of  every  election  petition  shall  be  commenced 
within  six  months  from  the  time  when  such  petition  has  been 
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presented,  and  shall  be  proceeded  with  from  day  to  day  until 
such  trial  is  over;  but  if,  at  any  time,  it  appears  to  the  court,  that 
the  respondent's  presence  at  the  trial  is  necessary,  such  trial  shall 
not  be  commenced  during  any  session  of  Parliament  if  the  re- 
spondent is  a  member;  and  in  the  computation  of  any  time  or 
delay  allowed  for  any  step  or  proceeding  in  respect  of  any  such 
trial,  or  for  the  commencement  thereof  as  aforesaid,  the  time 
occupied  by  such  session  of  Parliament  shall  not  be  included: 

2.  If  at  the  expiration  of  three  months  after  such  petition  has 
been  presented,  the  day  for  trial  has  not  been  fixed,  any  elector 
may,  on  application,  be  substituted  for  the  petitioner  on  such 
terms  as  the^court  thinks  just.  R.S.,  c.  9,  s.  32. 

40.  The  Court  may,  notwithstanding  anything  in  the  next 
preceding  section,  from  time  to  time  enlarge  the  time  for  the  com- 
mencement of  the  trial,  if,  on  application  for  that  purpose  sup- 
ported by  affidavit,  it  appears  to  such  court  that  the  requirements 
of  justice  render  such  enlargement  necessary. 

2.  No  trial  of  an  election  petition  shall  be  commenced  or  pro- 
ceeded with  during  any  term  of  the  court  of  which  either  of  the 
trial  judges  who  are  to  try  the  same  is  a  member,  and  at  which 
such  judge  is  by  law  bound  to  sit.  R.SV  c.  9,  s.  33. 

Glengarry  Election  Case,  Purcell  v.  Kennedy,  14  Can.  S.C.R.  453. 

Held,  1st.  That  the  decision  of  a  judge  at  the  trial  of  an 
election  petition  overruling  an  objection  taken  by  the  re- 
spondent to  the  jurisdiction  of  the  judge  to  go  on  with  the 
trial  on  the  ground  that  more  than  six  months  had  elapsed 
since  the  date  of  the  presentation  of  the  petition  is  appealable 
to  the  Supreme  Court  of  Canada  under  s.  50  (6),  c.  9,  R.S.C. 
(now  s.  64).  Gwynne,  J.,  dissenting. 

2nd.  In  computing  the  time  within  which  the  trial  of  an 
election  petition  shall  be  commenced  the  time  of  a  session  of 
parliament  shall  not  be  excluded  unless  the  court  or  judge 
has  ordered  that  the  respondent's  presence  at  the  trial  is 
necessary.  Gwynne,  J.,  dissenting. 

3.  The  time  within  which  the  trial  of  an  election  petition 
must  be  commenced  cannot  be  enlarged  beyond  the  six  months 
from  the  presentation  of  the  petition  unless  an  order  has 
been  obtained  on  application  made  within  said  six  months; 
an  order  granted  on  an  application  made  after  expiration  of 
52 
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the  said  six  months  is  an  invalid  order  and  can  give  no  juris- 
diction to  try  the  merits  of  the  petition,  which  is  then  out  of 
court.  Ritchie  C.J.,  and  Gwynne,  J.,  dissenting. 

[An  application  made  to  the  Judicial  Committee  for  leave 
to  appeal  in  this  case  was  refused.  See  59  L.T.,  N.S.  279; 
4  Times  L.R.  664.] 

L'Assomption   Election   Case,    Gauthier   v.   Normandeau ;    Quebec 
County  Election  Case,  O'Brien  v.  Caron,  14  Can.  S.C.R.  429. 

An  order  in  a  controverted  eelection  case  made  by  the 
court  below  or  a  judge  thereof  not  sitting  at  the  time  for  the 
trial  of  the  petition,  and  granting  or  rejecting  an  application 
to  dismiss  the  petition  on  the  ground  that  the  trial  had  not 
been  commenced  within  six  months  from  the  time  of  its  pre- 
sentation, is  not  an  order  from  which  an  appeal  will  lie  to  the 
Supreme  Court  of  Canada  under  section  50  of  the  Dominion 
Controverted  Elections  Act,  R.S.C.,  c.  9  (now  s.  64),  Fournier 
and  Henry,  JJ.,  dissenting. 

Re  Joliette  Election,  Guilbault  v.  Dessert,  15  Can.  S.C.R.  458. 

Where  the  proceedings  for  the  commencement  of  the  trial 
have  been  stayed  during  a  session  of  parliament  by  an  order 
of  a  judge,  and  a  day  has  been  fixed  for  the  trial  within  the 
statutory  period  of  six  months  as  so  extended,  on  which  day 
the  petitioners  proceeded,  with  their  enquete  and  examined 
two  witnesses  after  which  the  hearing  was  adjourned  to  a 
day  beyond  the  statutory  period  as  so  extended  to  allow  the 
petitioners  to  file  another  bill  of  particulars,  those  already 
filed  being  declared  insufficient.  Held,  there  was  a  sufficient 
commencement  of  the  trial  within  the  proper  time  and  the 
future  proceedings  were  valid  under  section  32  of  the  Contro- 
verted Elections  Act,  R.S.C.,  c.  9  (now  s.  39). 

Laprairie  Election  Case,  Gibeault  v.  Pelletier,  20  Can.  S.C.R.  185. 

On  the  23rd  April,  1891,  after  the  petition  in  this  case 
was  at  issue,  the  petitioners  moved  to  have  the  respondent 
examined  prior  to  the  trial  so  that  he  might  use  the  deposi- 
tion upon  the  trial.  The  respondent  moved  to  postpone  such 
examination  until  after  the  session  on  the  ground  that  being 
attorney  in  his  own  case  it  would  not  "be  possible  for  him  to 
appear,  answer  the  interrogatories  and  attend  to  the  case  in 
which  his  presence  was  necessary  before  the  closing  of  the 
session."  This  motion  was  supported  by  an  affidavit  of  the 
respondent  stating  that  it  would  be  "absolutely  necessary 
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for  him  to  lie  constantly  in  court  to  attend  to  the  present 
election  trial "  and  that  it  was  not  possible  "for  him  to  attend 
to  the  present  case  for  which  his  presence  is  necessary  before 
the  closing  of  the  session,"  and  the  court  ordered  the  re- 
spondent not  to  appear  until  after  the  session  of  Parliament. 
Immediately  after  the  session  was  over,  on  the  1st  October, 
1891,  an  application  was  made  to  fix  a  day  for  the  trial,  and 
it  was  fixed  for  the  10th  of  December,  1891,  and  the  re- 
spondent was  examined  in  the  interval.  On  the  10th  of 
December  the  respondent  objected  to  the  jurisdiction  of  the 
court  on  the  ground  that  the  trial  had  not  commenced  within 
six  months  following  the  filing  of  the  petition  and  the  objec- 
tion was  maintained. 

IT  eld,  reversing  the  judgment  appealed  from,  that  the 
order  was  in  effect  an  enlargement  of  the  time  for  the  com- 
mencement of  the  trial  until  after  the  session  of  Parlia- 
men  and  therefore  in  the  computation  of  time  for  the  com- 
mencement of  the  trial  the  time  occupied  by  the  session 
of  Parliament  should  not  be  included. 

Pontiac  Election  Case,  20  Can.  S.C.R.  626. 

The  facts  of  this  case  were  as  follows: 

Petition  presented  on  the  18th  April,  1891. 

Petition  was  presented  to  the  court  on  October  6th  that 
the  time  for  the  commencement  of  the  trial  should  be  en- 
larged until  the  30th  November. 

Judgment  on  October  10th  on  the  motion  provided 
that  the  delay  for  commencing  the  trial  upon  the  petition 
is  for  the  present  postponed  until  the  4th  day  of  November. 

On  the  19th  October  petitioner  moved,  notice  of  which 
was  given  on  the  16th,  that  it  is  expedient  that  the  4th 
November  or  such  other  date  as  to  the  court  should  seem 
fit,  should  be  fixed  for  the  trial,  and  that  it  should  take 
nl<-a<-  at  Shawville  in  the  County  of  Pontiac,  in  Hodgins' 
Hall. 

In  answer  to  this  petition,  the  respondent  said,  that  the 
day  ought  not  and  could  not  be  fixed  as  the  petition  was 
filed  and  presented  on  the  18th  April  and  the  petitioner 
did  not  have  a  day  fixed  for  commencement  of  the  trial 
within  six  months  from  the  filing  and  presentation  of  the 
election  petition,  and  the  said  delay  having  expired  without 
the  trial  having  been  so  fixed,  and  without)  it  having  been 
so  fixed  to  commence  within  said  delay  of  six  months,  the 
petition  was  out  of  court;  that  the  order  of  the  10th  Oc- 


768  SUPREME    COURT    RULES. 

tober  extending  the  time  for  the  commencement  of  the  trial 
to  the  4th  November  was  ultra  vires. 

Upon  this,  \  on  the  19th  October'  the  Superior  Court 
judge  made  the  order  that  the  trial  should  commence  on 
the  4th  November  at  10  o'clock  and  continue  from  day  to 
day. 

Upon  appeal  to  the  Supreme  Court  of  Canada  it  was 
held  that  the  orders  made  were  valid. 

Bagot  Election  Case,  Dupont  v.  Morin;   Rouville  Election  Case, 

Brodeur  v.  Charbonneau,  21  Can.  S.C.R.  28. 

Appeals  from  the  judgments  of  the  Superior  Court  for 
Lower  Canada. 

In  these  two  cases  the  trials  were  commenced  on  the 
22nd  day  of  December,  1891,  more  than  six  months  after 
the  filing  of  the  petition,  and  subject  to  the  objection  taken 
by  the  respondents  that  the  court  had  no  jurisdiction 
more  than  six'  months  have  elapsed  since  the  filing  of  the 
petition  and  no  order  made  enlarging  the  time  for  the  com- 
mencement of  the  trial;  the  respondents  consented  that 
their  elections  be  voided  by  reason  of  corrupt  acts  com- 
mitted by  their  agents  without  their  knowledge. 

On  appeal  to  the  Supreme  Court  upon  the  .question 
of  jurisdiction  the  petitioner's  counsel  signed  and  filed  a 
consent  to  the  reversal  of  the  judgment  appealed  from 
without  costs,  admitting  that  the  objection  was  well  taken. 

Upon  the  filing  of  an  affidavit  as  to  the  facts  stated  in 
the  respondent's  consent  the  appeal  was  allowed  and  the 
election  dismissed  without  costs. 

Re  Beauharnois  Election,  32  Can.  S.C.R.  111. 

A  judge  of  the  Superior  Court  made  an  order  providing 
that  the  election  trial  should  proceed  30  days  from  the 
date  of  a  judgment  in  an  appeal  then  pending  in  the 
Supreme  Court.  The  trial  not  having  been  proceeded  with 
in  the  30  days,  if  non-juridical  days  were  counted,  he  sub- 
sequently, by  order,  held  that  such  days  should  not  be 
counted.  On  appeal  from  that  order  to  the  Supreme  Court 
it  was  held  that  they  were  not  orders  appealable  to  the 
Supreme  Court  under  the  provisions  of  the  Controverted 
Elections  Act. 

Held,  also,  that  an  order  fixing  a  date  for  the  trial  of 
an  election  petition  beyond  the  six  months  fixed  by  the  Act 
had  the  effect  to  enlarge  the  time  of  trial  although  not  so 
expressly  stated. 
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Re  Richelieu  Election,  32  Can.  S.C.R.  118. 

Held,  that  an  appeal  does  not  lie  to  the  Supreme  Court 
from  a  judgment  dismissing  an  election  petition  for  want 
ot'  prosecution  within  the  six  months  prescribed  by  section 
•S2  of  the  Controverted  Elections  Act  (now  s.  39). 

St.  James  Election  Case,  33  Can.  S.C.R.  137. 

Preliminary  objections  •  to  an  election  petition  filed  on 
-'2nd  February,  1902,  were  dismissed  by  Loranger,  J.,  on 
April  24th,  and  an  appeal  was  taken  to  the  Supreme 
Court  of  Canada.  On  31st  May,  Mr.  Justice  Loranger 
ordered  that  the  trial  of  the  petition  be  adjourned  to  the 
thirtieth  juridical  day  after  the  judgment  of  the  Supreme 
(  ourt  was  given,  and  the  same  was  given  dismissing  the 
appeal  on  October  10th,  making  November  17th  the  day 
fixed  for  the  trial  under  the  order  of  31st  May.  On  No- 
vember 14th,  a  motion  was  made  before  Lavergne,  J.,  on 
behalf  of  the  member  elect  to  have  the  petition  declared 
lapsed  for  non-commencement  of  the  trial  within  six 
months  from  the  time  it  was  filed.  This  was  refused  on 
17th  November,  but  the  judge  held  that  the  trial  could  not 
proceed  on  that  day  as  the  order  for  adjournment  had 
not  fixed  a  certain  time  and  place,  and  on  motion  by  the 
petitioner  he  ordered  that  it  be  commenced  on  December 
4th.  The  trial  was  begun  on  that  day  and  resulted  in 
the  member  elect  being  unseated  and  disqualified.  On 
appeal  from  such  judgment  the  objection  to  the  jurisdic- 
tion of  the  trial  judges  was  renewed.  \Held,  that  the 
effect  of  the  order  of  May  31st  was  to  fix  November  17th 
as  the  date  of  commencement  of  the  trial;  that  the  time 
between  May  31st  and  October  10th  when  the  judgment 
of  the  Supreme  Court  on  the  preliminary  objections  was 
given,  should  not  be  counted  as  part  of  the  six  months 
within  which  the  trial  was  to  be  begun,  and  that  December 
4th  on  which  it  was  begun  was  therefore  within  the  said 
six  months. 

Ild(lt  also,  that  if  the  order  of  31st  May  could  not  be 
considered  as  fixing  a  day  for  the  trial  it  operated  as  a 
stay  of  proceedings  and  the  order  of  Mr.  Justice  Lavergne 
on  NYvcmbi  r  17th  was  proper.  As  to  the  disqualification 
of  the  member  elect  by  the  judgment  appealed  from  the 
members  of  the  Court  were  equally  divided  and  the  judg- 
ment stood  affirmed. 
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Re  Halifax  Election,  Hetherington  v.  Roche,  37  Can.  S.C.R.  601. 

The  facts  of  the  case  were  as  follows:  In  November, 
1905,  the  time  for  beginning  the  trial  of  the  election  pe- 
tition was  extended  for  eight  months  and  expired  on  the 
14th  July,  1906.  On  the  25th  May,  1906,  the  Supreme 
Court  of  Nova  Scotia  ordered  "that  the  time  and  place 
for  the  trial  of  the  said  petition  be  and  the  same  is  hereby 
fixed  and  appointed  for  the  17th  day  of  July,  A.D.  1906.'" 
On  the  3rd  July,  the  petitioner  moved  before  the  Hon.  Mr. 
Justice  Russell  in  Chambers  for  an  order  extending  the 
time  for  commencing  the  trial  for  30  days,  alleging  by  his 
affidavit  that  the  date  fixed  for  the  trial  by  the  order  of 
the  25th  May  was  three  days  after  the  expiration  of  the 
time  fixed  by  the  order  of  November.  Upon  this  material 
an  order  was  made  on  the  6th  July,  "that  the  time  for  the 
commencement  of  the  trial  of  the  said  petition  be  and  the 
same  is  hereby  enlarged  and  extended  for  30  days  from 
the  date  of  this  order."  When  the  cause  came  on  for 
hearing,  objection  was  taken  to  the  jurisdiction  of  the  trial 
judges  on  the  ground  that  the  order  of  the  25th  May  was 
void  inasmuch  as  it  fixed  a  day  for  the  commencement  of 
the  trial  beyond  the  last  day  within  which  the  trial  should 
commence  under  the  order  of  November,  and  that  the  order 
of  the  J5th  July  was  also  void  as  it  was  only  made  as  sup- 
plementary to  the  order  of  the  25th  May,  and  fell  with  it. 
The  trial  judges  held  "that  the  time  for  the  commencement 
of  the  trial  of  the  petition  herein  has  expired,  and  has  not 
been  validly  enlarged  and  that  there  is  no  power,  jurisdic- 
tion or  authority  in  said  judges  to  try  said  petition  or  to 
fix  a  date  for  the  trial  thereof,  and  that  the  said  trial  be 
not  further  proceeded  with,  and  that  the  petition  be  dis- 
missed for  want  of  jurisdiction." 

Held,  by  the  Supreme  Court  that  the  case  was  governed 
by  the  Beauharnois  Election  Case,  supra,  p.  768,  and  others, 
and  that  the  order  made  by  Mr.  Justice  Russell  extending  the 
time  for  30  days  was  a  valid  extension!,  and  allowing  the 
appeal  directed  the  trial  to  be  proceeded  with. 

Roche  v.  Borden;   Carney  v.  O'Mullin;    Halifax    Election    Cases, 
Gout.  Gas.  421. 

On  motions  to  vary  the  minutes  of  judgment  as  settled  in 
The  Halifax  Election  Cases  (37  Can.  S.C.R.  601),  in  so  far 
as  they  directed  that  the  election  trials  should  be  proceeded 
with  in  regard  to  the  cross-petitions,  and  to  vary  them  so  that 
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tin-  parties  should  be  sent  back  to  the  Controverted  Elections 
Court  in  the  same  position  as  they  were  before  the  appeals, 
and  that  the  said  court  should  be  directed,  simply,  to  take 
siu-li  further  proceedings  as  to  law  and  justice  might  apper- 
tain, it  was  contended  that  such  alterations  were  necessary 
because  trial  proceedings  on  the  cross-petitions  had  never 
been  actually  commenced  in  the  court  below  in  so  far  as  the 
issues  thereon  were  concerned.  The  court  dismissed  the 
motions  with  costs. 

]'r< liminanj  objections. 

Previous  to  42  V.,  c.  39,  s.  10  (1879),  no  express  pro- 
vision was  made  for  an  appeal  to  the  Supreme  Court  from 
a  judgment  upon  a  preliminary  objection. 

In  re  Charlevoix  Election  Case,  2  Can.  S.C.R.  319. 

On  the  21st  April,  1877,  an  election  petition  was  filed 
in  the  prothonotary 's  office  of  Murray  Bay,  district  of 
Saguenay  against  the  respondent.  The  latter  pleaded  by 
preliminary  objections  that  this  election  petition,  notice  of 
its  presentation  and  copy  of  the  receipt  of  the  deposit  had 
never  been  served  upon  him.  Judgment  was  given  main- 
taining the  preliminary  objections  and  dismissing  the  pe- 
tition with  costs.  The  petitioners,  thereupon,  appealed  to 
the  Supreme  Court  under  38  V.,  c.  11,  s.  48. 

Held,  that  the  said  judgment  was  not  appealable,  and 
that  under  that  section  an  appeal  will  lie  only  from  the 
decision  of  a  judge  who  has  tried  the  merits  of  an  election 
petition.  (Taschereau  and  Fournier,  JJ.,  dissenting.) 

Per  Strong,  J.,  (Richards,  C.J.,  concurring,)  that  the 
hearing  of  the  preliminary  objections  and  the  trial  of  the 
merits  of  the  election  petition  are  distinct  acts  of  proce- 
dure. 

Status   of  petitioner — stare    decisis. 

Stanstead  Election  Case,  Rider  v.  Snow,  20  Can.  S.C.R.  12. 

By  preliminary  objections  to  an  election  petition  the 
respondent  claimed  the  petition  (should  be  dismissed  be- 
cause the  said  petitioner  had  no  right  to  vote  at  said  elec- 
tion. On  the  day  fixed  for  proof  and  hearing  of  the  pre- 
liminary objections  the  petitioner  adduced  no  proof  and  the 
respondent  declared  Hint  h<-  had  no  evidence  and  the  pre- 
liminary obioctions  were  dismissed. 


7  7 '2  SUPREME    COURT    RULES. 

Held,  per  Sir  W.  J.  Ritchie,  C.J.,  and  Taschereau  and 
Patterson,  JJ.,  that  the  onus  probandi  was  upon  the  peti- 
tioner to  establish  his  status,  and  that  the  appeal  should 
be  allowed  and  the  election  petition  dismissed. 

Per  Strong,  J.,  that  the  onus  probandi  was  up-on  the 
petitioner,  but  in  view  of  the  established  jurisprudence  the 
appeal  should  be  allowed  without  costs. 

Fournier  and  Gwynne,  JJ.,  contra,  were  of  opinion  that 
the  onus  probandi  was  on  the  respondent.  The  Megantic 
Election  Case  (8  Can.  S.C.R,  169),  discussed. 

When  the  Supreme  Court  of  Canada  in  a  case  in  appeal 
is  equally  divided  so  that  the  decision  appealed  against 
stands  unre versed  the  result  of  the  case  in  the  Supreme 
Court  affects  the  actual  parties  to  the  litigation  only  and 
the  Court,  when  a  similar  case  is  brought  before  it,  is  not 
bound  by  the  result  of  the  previous  case. 

Glengarry  Election  Case  (McLennan  v.  Cliisholm),  20  Can.  S.C.R. 

38. 

The  petition  in  this  case  simply  stated  that  it  was  the 
petition  of  Angus  Chisholm,  of  the  township  of  Lochiel,  in 
the  county  of  Glengarry,  without  describing  his  occupation, 
and;  it  was  shewn  by  affidavit  that  there  are  two  or  three 
other  persons  of  that  name  on  the  voters'  list  for  that  town- 
ship. 

Held,  affirming  the  judgment  of  the  court  below,  that 
the  petition  should  not  be  dismissed  "for  the  want  of  a  more 
particular  description  of  the  petitioner. 

Bellechasse  Election  Case,  Amyot  v.  Labrecque,  20  Can.  S.C.R.  181. 

The  petition  Avas  served  upon  the  appellant  on  the  12th 
of  May,  1891,  and  on  the  16th  May  the  appellant  filed  pre- 
liminary objections,  the  first  being  as  to  the  status  of  the 
petitioners.  When  the  parties  were  heard  upon  the  merits 
of  the  preliminary  objections  no  evidence  was  given  as  to 
the  status  of  the  petitioners  and  the  court  dismissed  the 
objections.  On  appeal  to  the  Supreme  Court 

Held,  reversing  the  judgment  of  the  court  below, 
Gwynne,  J.,  dissenting,  that  the  onus  was  on  the  petitioners 
to  prove  their  status  as  voters.  The  Stanstead  Case,  20 
Can.  S.C.R.  12,  followed. 

Prescott  Election  Case  (Proulx  v.  Fraser),  20  Can.  S.C.R.  196. 

In  this  case  the  respondent,  by  preliminary  objection, 
objected  to  the  status  of  the  petitioner,  and  the  case  being 
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at  issue  copies  of  the  voters'  lists  for  said  electoral  district 
were  filed  but  no  other  evidence  offered,  and  the  court  set 
aside  the  preliminary  objection  "without  prejudice  to  the 
right  of  the  respondent  if  so  advised  to  raise  the  same 
objection  at  the  trial  of  the  petition."  No  appeal  was 
taken  from  this  decision  and  the  case  went  to  trial,  where 
the  objection  was  renewed  but  was  overruled  by  the  trial 
judges  who  held  that  they  had  no  right  to  entertain  it, 
and  on  the  merits  they  allowed  the  petition  and  voided  the 
election.  Thereupon  the  appellant  appealed  to  the  Su- 
preme Court  of  Canada  on  the  ground  that  the  onus,  was 
on  the  respondents  to  prove  their  status,  and  that  their 
status  had  not  been  proved. 

Held,  affirming  the  judgment  of  the  court  below,  that 
the  objection  raising  the  question  of  the  qualification  of 
the  petitioner  wras  properly  raised  by  preliminary  objection 
and  disposed  of  and  the  judges  at  the  trial  had  no  jurisdic- 
tion to  entertain  such  objection. 

Richelieu  Election  Case,  Paradis  v.  Bruneau,  21  Can.  S.C.R.  168. 

Held,  affirming  the  decision  of  Gill,  J.,  that  where  the 
petitioner's  status  in  an  election  petition  is  objected  to  by 
preliminary  objection,  such  status  should  be  established  by 
the  production  of  the  voters'  list  actually  used  at  the  elec- 
tion, or  a  copy  thereof  certified  by  the  clerk  of  the  Crown 
in  Chancery,  R.S.C.,  c.  8,  ss.  41,  58  &  56,  R.S.C.,  s.  5,  s.  32, 
and  the  production  at  the  enquete  of  a  copy  certified  by 
the  revising  officer  of  the  list  of  voters  upon'  which  his 
name  appears,  but  which  has  not  been  compared  with  the 
voters'  list  .actually  used/  at  said  ,election  is  insufficient 
proof.  G wynne  and  Patterson,  JJ..  dissenting. 

Winnipeg  Election  Case;  Macdonald  Election  Case,  27  Can.  S.C.R. 
201. 

On  the  hearing  of  preliminary  objections  to  an  election 
petition  to  prove  the  status  of  the  petitioner  a  list  of  voters 
was  offered  with  a  certificate  of  the  Clerk  of  the  Crown  in 
Chancery,  which,  after  stating  that  said  list  was  a  true 
ropy  of  that  finally  revised  for  the  district,  proceeded  as 
follows:  "And  is  also  a  true  copy  of  a  list  of  voters  which 
\\as  used  at  said  polling  division  at  and  in  relation  to  an 
election  of  a  member  of  the  House  of  Commons  of  Canada 
for  the  said  electoral  district  .  .  .  which  original  list  of 
voters  was  returned  to  me  by  the  returning  officer  for  said 
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electoral  district  in  the  same  plight  and  condition  as  it  now 
appears,  and  said  original  list  of  voters  is  now  on  record  in 
iny  office.7' 

Held,  that  this  was,  in  effect,  a  certificate  that  the  list 
offered  in  evidence  was  a  true  copy  of  a  paper  returned  to 
the  Clerk  of  the  Crown  by  the  returning  officer  as  the  very 
list  used  by  the  deputy  returning  officer  at  the  polling  dis- 
trict in  question,  and  that  such  list  remained  of  record  in 
possession  of  said  clerk.  It  was  then  a  sufficient  certificate 
of  the  paper  offered  being  a  true  copy  of  the  list  actually 
used  at  the  election.  Richelieu  Election  Case  (21  Can. 
S.C.R.  168),  followed. 

Re  Two  Mountains  Election,  31  Can.  S.C.R.  437. 

Held,  that  the  status  of  the  petitioner  was  sufficiently 
proved  by  the  production  of  a  list  of  voters  bearing  the 
imprint  of  King's  printer,  certified  by  the  Clerk  of  the 
Crown  in  Chancery  to  be  a  copy  of  the  voters'  list  used  at 
the  election  and  upon  which  the  name  of  the  petitioner 
appears. 

Semble,  that  a  jurat  of  the  affidavit  accompanying  the 
petition   subscribed   by  Grignon   &   Fortier,    prothonotaries, 
not  objectionable. 


Re  Beauharnois  Election,  31  Can.  S.C.R.  447. 

A  preliminary  objection  having  been  taken  to  the  status 
of  the  petitioner  on  the  ground  that  he  had  been  guilty  of 
corrupt  practices,  the  Supreme  Court,  approving  of  the 
judgment  of  the  court  below,  that  corrupt  practices  had 
not  been  proved,  refrained  from  expressing  an  opinion  upon 
the  question  argued,  viz.,  whether  under  the  Franchise  Act 
or  the  Dominion  Elections  Act  a  person  guilty  of  corrupt 
practices  could  vote,  and  consequently  could  not  maintain 
a  petition  against  the  return. 

Yukon  Election  Case,  Grant  v.  Thompson,  37  Can.  S.C.R.  495. 

On  the  hearing  of  preliminary  objections  to  an  election 
petition  the  status  of  the  petitioner  may  be  established  by 
oral  evidence  not  objected  to  by  the  respondent. 

Quebec  West  Election;  Price  v.  Neville,  42  Can.  S.C.R.  140. 

By  a  preliminary  objection  to  an  election  petition  it 
was  claimed  that  the  petitioner  was  not  a  person  entitled  to 
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vote  at  the  election  and  the  next  following  objection  charged 
that  he  had  disqualified  himself  from  voting  by  treating  on 
polling  day. 

It  was  held  that  the  second  objection  was  not  merely 
explanatory  of  the  first  but  the  two  were  separate  and  in- 
dependent :  that  the  second  objection  was  properly  dis- 
missed as  treating  only  disqualifies  a  voter  after  conviction 
and  not  ipso  facto;  and  that  the  first  objection  should  not 
have  been  dismissed  the  respondent  to  the  petition  being 
entitled  to  give  evidence  as  to  the  status  of  the  petitioner. 

The  respondent,  by  cross-petition,  alleged  that  the  de- 
feated candidate  personally  and  by  agents  "  committed  acts 
and  the  offence  of  undue  influence." 

Filing  of  petitions. 

Vide  Re  Montmorency  Election,  3  Can.  S.C.R.  90.  Re 
West  Huron  Election,  8  Can.  S.C.R.  126.  Re  Lisgar  Elec- 
tion, 20  Can.  S.C.R.  1.  Re  Vaudreuil  Election,  22  Can. 
S.C.R.  1.  Re  Marquette  Election,  27  Can.  S.C.R.  219.  Re 
West  Assiniboia  Election,  27  Can.  S.C.R.  215.  Re  Nicolet 
Election,  29  Can.  S.C.R.  178.  Re  Burrard  Election,  31 
Can  S.C.R.  459.  Re  Two  Mountains  Election,  32  Can. 
S.C.R.  55. 

Form  of  petition. 

Re  King's  Election,  8  Can.  S.C.R.  192.  Re  Gloucesto- 
Election,  8  Can.  S.C.R.  204.  Re  Lisgar  Election,  20  Can. 
S.C.R.  1.  Re  Lunenburg  Election,  27  Can.  S.C.R.  226.  Re 
West  Durham  Election,  31  Can.  S.C.R.  314.  Re  Two  Moun- 
tains Election,  31  Can.  S.C.R.  437. 

>'<  rvice  of  petition. 

Re  Montmagny  Election,  15  Can.  S.C.R,  1.  Re  I\in</'x 
Election,  19  Can.  S.C.R.  526.  Re  Queen's  and  Prince  Elec- 
tion, 20  Can.  S.C.R.  26.  Re  Glengarry  Election,  20  Can. 
S.C.R.  38.  Re  Shdburne  Election,  20  Can.  S.C.R.  169. 
Re  BeauJwrnois  Election,  27  Can.  S.C.R.  232.  Re  Laval 
Election,  Cout.  Dig.  529. 

Deposit. 

I!,   ArgenteuU  1-1 1 «•  fi'>n,  20  Can.  S.C.R.  194.     Re 
Election,  Cout.  Dig.  516. 
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Practice  and  procedure  generally. 
Gloucester  Election  Case,  8  Can.  S.C.R.  204. 

A  judgment  of  the  Supreme  Court  of  New  Brunswick, 
setting  aside  an  order  of  a  judge  rescinding  a  previous 
order  made,  authorizing  the  withdrawal  of  the  deposit 
money  and  removal  of  the  petition  off  the  files,  is  not  a 
judgment  on  a  preliminary  objection  within  the  meaning 
of  the  Act, 

King's  County  (N.S.)  Case,  8  Can.  S.C.R.  192. 

Nor  a  judgment  of  the  Supreme  Court  of  Nova  Scotia, 
making  absolute  a  rule  to  set  aside  an  order  extending  the 
time  for  service  of  a  petition. 

Vaudreuil  Election  Case,  22  Can.  S.C.R.  1. 

Two  election  petitions  were  filed  against  the  appellant, 
one  by  A.  C.,  filed  on  the  4th  April,  1892,  and  the  other  by 
A.  V.,  the  respondent,  filed  -on  the  6th  April,  1892.  The 
trial  of  the  A.  V.  petition  was  by  an  order  of  a  judge  in 
Chambers,  dated  the  22nd  September,  1892,  fixed  for  the 
26th  October,  1892.  On  the  24th  October  the  appellant 
petitioned  the  judge  in  Chambers  to  join  the  two  petitions 
and  have  another  date  fixed  for  the  trial  of  both  petitions. 
This  motion  was  referred  to  the  trial  judges,  who,  on  the 
26th  October,  before  proceeding  with  the  trial,  dismissed 
the  motion  to  have  both  petitions  joined  and  proceeded  to 
try  the  A.  V.  petition.  Thereupon  the  appellant  objected 
to  the  petition  being  tried  then  as  no  notice  had  been  given 
that  the  A.  C.  petition  had  been  fixed  for  trial,  and,  sub- 
ject to  such  (objection  filed  an  admission  that  sufficient 
bribery  by  the  appellant's  ogent  without  his  knowledge  had 
been  committed  to  avoid  the  election.  The  trial  judges 
then  delivered  judgment  setting  aside  the  election. 

On  an  appeal  to  the  Supreme  Court, 

Held,  1st.  That  under  s.  30,  of  c.  9,  R.S.C.  (now  s.  37), 
the  trial  judge  had  a  perfect  right  to  try  the  A.  V.  petition 
separately. 

2nd.  That  the  ruling  of  the  court  below  on  the  objection 
relied  on  in  the  present  appeal,  viz. :  That  the  trial  judges 
could  not  proceed  with  the  petition  in  this  case,  because  the 
two  petitions  filed  had  not  been  bracketed  by  the  prothono- 
tary  as  directed  by  s.  30  of  c.  9,  R.S.C.,  was  not  an  appeal- 
able judgment  or  decision.  Sedgewick,  J.,  doubting. 
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West  Assiniboia  Election  Case,  27  Can.  S.C.R.  215. 

The  Supreme  Court  refused  to  entertain  an  appeal  from 
tin*  decision  of  a  judge  in  Chambers  granting  a  motion  to 
have  preliminary  objections  to  an  election  petition  struck 
out  for  not  being  filed  in  time.  Such  decision  was  not  one 
on  preliminary  objections  within  section  50  of  the  Contro- 
verted K  lection  Act  (now  s.  64),  and  if  it  were,  no  judg- 
ment on  the  motion  could  put  an  end  to  the  petition. 

Marquette  Election  Case,  27  Can.  S.C.R.  219. 

The  appeal  given  to  the  Supreme  Court  of  Canada,  by 
the  Controverted  Elections  Act  R.S.C.,  c.  9,  s.  50  (now  s  64), 
from  a  decision  on  preliminary  objections  to  an  election 
petition  can  only  be  taken  in  respect  to  objections  filed 
under  section  12  of  the  Act.  No  appeal  lies  from  a  judg- 
ment granting  a  motion  to  dismiss  a  petition  on  the  ground 
that  the  affidavit  of  the  petitioner  was  untrue. 

! 

Two  Mountains  Election  Case,  32  Can.  S.C.R.  55. 

The  record  in  the  case  of  a  controverted  election  was 
produced  in  the  Supreme  Court  of  Canada  on  appeal 
against  the  judgment  on  'preliminary  objections  and,  In 
re-transmission  to  the  court  below,  the  record  was  lost. 
i'nder  the  procedure  in  similar  cases  in  the  province  wrhere 
the  petition  was  pending,  a  record  was  reconstructed  in 
substitution  of  the  lost  record,  and  upon  verification  as  to 
its  correctness,  the  court  below  ordered  the  substituted 
record  to  be  filed.  Thereupon  the  respondent  in  the  court 
below  raised  preliminary  objections  traversing  the  correct- 
ness of  a  clause  in  the  substituted!  petition  which  was  dis- 
missed by  the  judgment  appealed  from.  Held,  that  as  the 
judgment  appealed  from  was  not  one  upon  a  question 
raised  by  preliminary  objections,  nor  a  judgment  upon  the 
merits  at  the  trial,  the  Supreme  Court  of  Canada  had  no 
jurisdiction  to  entertain  the  appeal,  nor  to  revise  the  dis- 
cretion of  th«-  court  below  in  ordering  the  substituted  record 
to  be  filed. 


I)<  posit  —  Ft  fiiiaii  —  Alxtli  no  nl  of  r<  li/ion. 
Re  Halton  Election,  19  Can.  S.C.R.  557. 

Parliament  having  been  dissolved  before  the  appeal 
C;MMP  on  for  hearing  in  the  Supreme  Court.  Held,  that  by 
the  effect  of  the  dissolution  the  petition  dropped,  and  that 
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the  appellant,  petitioner,  was  not  entitled  to  have  the  record 
sent  back  to  the  court  below  with  a  view  of  being  repaid 
his  deposit,  but  it  was  proper  that  the  Registrar  should 
certify  to  the  court  below  that  the  appeal  to  the!  Supreme 
Court  had  not  been  heard  and  that  petition  dropped  by 
reason  of  the  dissolution  of  -Parliament  so  that  the  court 
below  might  be  in  a  position  to  make  an  order  disposing 
of  the  money  in  Court. 

Halton  Election  Case,  19  Can.  S.C.R.  557. 

The  petitioner  subsequently  moved  the  Supreme  Court 
of  Canada  for  an  order  directing  the  re-payment  to  him 
of  the  deposit  in  the  court  below,  shewed  that  a  similar 
application  in  the  High  Court  of  Justice  for  Ontario  had 
been  dismissed  and  that  the  order  by  Patterson,  J.,  had  not 
been  appealed  from.  On  15th  March,  1893,  the  Supreme 
Court  ordered  that  a  certilicate  should  issue  reciting  the 
proceedings  that  had  taken  place  and  declaring  that  the 
petitioner  was  entitled  to  have  his  deposit  returned. 

Lisgar  Election,  Wood  v.  Stewart,  1904. 

Before  the  appeal  in  this  case  came  on  for  hearing, 
Parliament  was  dissolved,  and  an  application  was  made  by 
the  appellant  for  an  order  allowing  him  to  withdraw  his 
deposit  on  the  ground  that  the  appeal  had  abated  by  reason 
of  the  dissolution  of  Parliament,  and  after  argument  the 
Court  delivered  judgment  declaring  that  the  petition  had 
abated,  and  the  petitioners  were  entitled  to  be  paid  the 
sum  of  $1,300  and  accrued  interest  deposited  with  the  clerk 
of  the  Court  of  King's  Bench,  Manitoba,  for  the  costs  of 
the  petition  and  of  the  appeal. 

Formal  judgment  as  follows: 

"Upon  the  application  of  the  above  named  petitioners, 
appellants  upon  hearing  what  was  said  by  Mr.  Ewart  of 
Counsel  for  the  petitioners  and  Mr.  Howell  of  Counsel  for 
the  respondent,  and  it  appearing  that  a  petition  was  pre- 
sented in  the  Court  of  King's  Bench  for  the  Province  of 
Manitoba  in  December,  1900,  complaining  on  behalf  of  the 
appellant  of  the  undue  return  of  the  respondent  as  member 
of  the  House  of  Commons  for  the  electorate  district  of 
Lisgar  in  the  Province  of  Manitoba,  and  that  at  the  time  of 
the  presentation  of  the  said  petition  the  sum  of  one  thou- 
sand dollars  was  deposited  with  the  Clerk  of  the  said  Court 
on  behalf  of  the  petitioners  and  that  the  matter  of  the  said 
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petition    was    tried    before    the    Hon.    Mr.    Albert    Clement 
Killam.   C.J.,  of  His  Majesty's  Court  of  King's  Bench)  for 
Manitoba  and  the  Hon.  Joseph  Dubuc,  etc.  on  the 
day    of  when    judgment    was    delivered    dismissing 

the  said  petition  with  costs  as  therein  set  out.  And  it  fur- 
ther appearing  that  the  appeal  was  taken  from  the  said 
judgment  to  the  Supreme  Court  of  Canada  and  that  the  sum 
of  three  hundred  dollars  was  deposited  with  the  Clerk  of 
the  said  Court  as  security  for  costs  of  the  said  appeal  and 
that  the  said  appeal  was  duly  inscribed  for  hearing  at  the 
sittings  of  the  Supreme  Court  commencing  on  the  fourth 
day  of  October,  1904,  and  it  appearing  that  on  the  29th 
day  of  September,  1904.  the  Parliament  to  which  the  said 
respondent -had  been  elected  was  dissolved:  the  Court  doth 
declare  that  the  said  petition  has  thereby  abated  and  that 
the  petitioners  are  entitled  to  be  paid  the  said  sums  of  one 
thousand  dollars  and  three  hundred  dollars  respectively  de- 
posited with  the  said  Clerk  of  the  Court  of  King's  Bench  for 
the  costs  of  the  said  petition  and  for  the  costs  of  the  said 
appeal  herein  respectively,  making  in  all  the  sum  of  one 
thousand  three  hundred  dollars,  with  accrued  interest." 

Motions  to  dismiss. 

In  election  appeals  it  was  formerly  considered  that  mo- 
tions to  dismiss  far  want  of  prosecution  must  be  made  to 
the  Court.  North  York  Election  Case,  Gout.  Dig.  1113;  but 
in  the  Halt  on  Election  Case,  19  Can.  S.C.R.  557,  the  Court 
referred  such  a  motion  to  a  judge  in  Chambers,  and  since 
then  the  Registrar  has  heard  them.  Cliicoutimi  &  Saguenaij 
Election  Case,  Gout,  Dig.  1113.  Martin  v.  Roy,  Gout,  Dig. 
1113. 

\otice  of  trial. 

Pontiac  Election  Case,  20  Can.  S.C.R.  626. 

An  objection  that  the  15  days'  notice  of  trial  required 
by  the  Rules  of  Court  had  not  been  complied  with,  is  not 
an  objection  which  can  be  invoked  on  an  appeal  to  the 
Supreme  Court  where  the  appeal  is  taken  from  the  judgment 
or  decision  on  a  question  of  law  or  of  fact  of  the  judge  who 
tn<-d  the  petition. 

<UIKJ   Inarhifj   of  election  appeals. 

Charlevoix  Election  Case,  Brassard  v.  Langevin,  2  Can.  S.C.R.  319. 

Per  Strong,  J. — "  It  may  be  truly  said  that  there  is  no 

class  of  litigations  in  which  judicial  despatch  is  more  desir- 
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able  than  that  arising  out  of  controverted  elections.  The 

interests  of  all  concerned,   those   of  the  parties,   the  courts 

and  the  public,  alike  require  reasonable  promptitude  of  de- 
cision in  such  cases." 

Re  North  Ontario  Election  Case,  3  Can.  S.C.R.  374. 

Per  Taschereau,  J. — "Election  cases  affect  public 
interests.  That  is  why  Parliament,  instead  of  leaving  to 
the  parties  the  power  of  setting  down  their  case  for  hearing 
as  in  ordinary  cases,  has  ordered  the  Registrar  to  do  so  in 
election  cases  for  the  nearest  convenient  time  after  the 
transmission  to  him  of  the  record.  Parliament  evidently 
intended  that  election  appeals  should  not  be  delayed." 

Re  Pontiac  Election  Case,  20  Can.  S.C.R.  626. 

Per  Gwynne,  J. — "  Speedy  administration  of  justice  was 
the  object  of  the  statute." 

Findings  of  fact  in  court  below. 
Bellechasse  Election,  5  Can.  S.C.R.  91. 

Held,  that  an  appellate  Court  in  election  cases  ought 
not  to  reverse,  on  mere  matters  of  fact,  the  findings  of  the 
judge  who  has  tried  the  petition,  unless  the  court  is  con- 
vinced beyond  doubt  that  his  conclusions  are  erroneous, 
and  that  the  evidence  in  this  case  warranted  the  finding 
of  the  court  below,  that  appellant  had  been  guilty  of  per- 
sonal bribery. 

Berthier  Election  Case,  Genereux  v.  Cuthbert,  9  Can.  S.C.R.  102. 

Held,  as  to  three  charges,  that  on  the  facts  the  judgment 
of  the  court  below  was  not  clearly  wrong  and  should  there- 
fore not  be  reversed. 

Montcalm  Election  Case,  9  Can.  S.C.R.  93. 

Held,  that  the  Supreme  Court  will  not  reverse  on  mere 
matters  of  fact  the  judgment  of  the  judge  who  tries  an 
election  petition  unless  the  matter  of  the  evidence  is  of 
such  a  nature  as  to  convey  an  irresistible  conviction  that  1he 
judgment  is  not  only  wrong  but  is  erroneous. 

North  Perth  Election  Case,  20  Can.  S.C.R.  331. 

Per  Gwynne,  J. — "  In  all  cases  of  mere  matters  of  facts 
the  finding  which  depends  upon  the  credibility  of  witnesses 
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or  upon  the  due  balancing  of  contradictory  evidence,  the 
judgment  of  the  learned  judge  who  hears  and  sees  the 
witnesses  should,  never,  in  my  opinion,  be  reversed  by  an 
Appellate  Court,  and  the  more  especially  is  this  the  case 
with  judgments  rendered  upon  these  election  petitions,  the 
trial  of  which  takes  place  before  two  judges  whose  concur- 
rent opinion  is  necessary  to  the  avoiding  of  the  election; 
l)ii t  where  the  question  in  issue  depends  upon  the  proper 
inference  to  be  drawn  from  undisputed  facts,  the  Appellate 
Court,  equally  with  the  trial  court  is  bound  to  exercise  its 
independent  judgment. 

For  cases  on  the  weight  to  be  attached  to  findings  of  the 
trial  judges,  ride  p.  377,  supra. 

Presentation   of  petition. 

Yukon  Election  Case,  Grant  v.  Thompson,  37  Can.  S.C.R.  495. 

A  petition  alleging  "an  undue  election"  or  *' undue 
return"  of  a  candidate  at  an  election  for  the  House  of 
Commons  cannot  be  presented  and  served  before  the  can- 
didate has  been  declared  elected  by  the  returning  officer. 
Oirouard  and  Idington,  JJ.,  dissenting. 

(J5.  The  party  so  desiring  to  appeal  shall  within  eight  days 
from  the  day  on  which  the  decision  appealed  from  was  given, 
deposit  with  the  clerk  of  the  court  with  whom  the  petition  was 
lodged  or  with  the  proper  officer  for  receiving  moneys  paid  into 
court,  at  the  place  where  the  hearing  of  the  preliminary  objections, 
or  where  the  trial  of  the  petition  took  place,  as  the  case  may  be. 
if  in  the  Province  of  Quebec,  and  at  the  chief  office  of  the  court  in 
which  the  petition  was  presented,  if  in  any  other  province,  in 
cases  of  appeal  other  than  from  a  judgment,  rule,  order  or  decision 
on  any  preliminary  objection,  the  sum  of  three  hundred  dollars, 
and  in  such  last  mentioned  cases,  the  sum  of  one  hundred  dollars, 
as  security  for  costs,  and  also  a  further  sum  of  ten  dollars  as  a 
fee  for  making  up  and  transmitting  the  record  to  the  Supreme 
Court  of  Canada;  and  such  deposit  may  be  made  in  legal  tender 
or  in  the  bills  of  any  chartered  bank  doing  business  in  Canada. 
54-55  V.,  c.  20,  s.  12. 
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Kingston  Election  Case,  Cout.  Gas.  21. 
In  this  case  Henry,  J.,  said: 

"  An  application  was  made,  ex  parte,  to  me,  at  Chambers,  a 
few  days  ago  by  Dr.  John  Stewart,  an  elector  of  the  electoral 
division  of  Kingston,  Ontario,  for  orders  for  an  appeal  from  the 
decision  of  the  learned  Chief  Justice  of  the  Court  of  Common 
Pleas  in  the  case  of  two  election  petitions;  one  against  the  return 
of  the  sitting  member  of  that  district,  and  the  other  against 
another  candidate  at  the  same  election. 

"  Although  no  notice  of  the  application  was  shewn  to  have 
been  given,  I  permitted  the  applicant  to  make  the  motion  and  to 
file  an  affidavit  and  other  documents  in  support  of  it,  but  not 
with  the  intention  of  passing  the  order,  even  if  I  considered  there 
were  any  grounds  for  the  motion,  without  hearing  the  parties 
interested. 

At  the  hearing,  I  intimated  to  the  applicant  that  I  had  no 
power  m  sucii  a  case,  but  it  may  prevent  any  misunderstanding 
if  my  rejection  of  the  motion  be  recorded. 

"  The  statutory  provision  for  the  appeal  to  this  court  in  such 
cases  is  very  plain.  Within  eight  days  from  the  day  on  which 
the  judge  has  given  his  decision,  the  party  against  whom  it  is 
given  is  entitled  to  appeal  by  depositing  one  hundred  dollars  as 
security  for  costs,  and  ten  dollars  as  a  fee  to  the  clerk  for  for- 
warding the  record  to  this  court.  Upon  receipt  of  which  the 
registrar  of  this  court  shall  inscribe,  the  case  for  hearing. 
Within  three  days  after  such  inscription,  or  such  further  time 
as  the  judge  who  tried  the  petition  may  allow,  notice  thereof 
must  be  given  to  the  opposite  party.  It  is  not  necessary  to 
obtain  leave  from  any  judge  to  appeal.  The  appeal  is  a  matter 
of  right,  but  contingent  on  the  prescribed  conditions  being  ful- 
filled. If,  therefore,  the  security  be  not  given  within  the  pre- 
scribed time  and  the  fee  paid,  no  appeal  lies,  and  there  is  no 
power  in  a  judge  of  this  or  any  other  court  to  order  one. 

"  No  security  was  alleged  to  have  been  given  or  money  de- 
posited. The  record  has  not  been  returned,  and  therefore, 
neither  this  court  nor  any  judge  of  it  has  any  jurisdiction  what- 
ever in  the  matter." 

66.  Upon  such  deposit  being  so  made,  the  said  clerk  or  other 
proper  officer  shall  make  up  and  transmit  the  record  of  the  case 
to  the  Registrar  of  the  Supreme  Court  of  Canada,  who  shall  set 
down  the  said  appeal  for  hearing  by  the  Supreme  Court  of  Canada 
at  the  nearest  convenient  time  and  according  to  the  rules  of  the 
Supreme  Court  of  Canada  in  that  behalf.  R.S.,  c.  9,  s.  51. 

The  eight  days  within  which  the  deposit  must  be  made 
is  imperative,  and  the  time  cannot  be  extended  by  the 
Supreme  Court. 
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Motion   to  dismiss  for  want  of  prosecution. 
Ke  Lisgar  Election,  Wood  v.  Stewart,  1904. 

In  this  case  the  judgment  was  pronounced  upon  the 
petition  on  the  30th  day  of  October,  1902,  and  on  the  7th 
November  following,  the  petitioner  deposited  with  the  Clerk 
of  the  Election  Court,  the  necessary  security  and  fees  in 
connection  with  an  appeal  to  the  Supreme  Court  of  Canada. 
The  record  was  not  certified  by  the  Clerk  to  the  Registrar 
of  the  Supreme  Court  until  the  9th  day  of  January,  1904, 
and  was  only  received  by  the  Registrar  on  the  16th  January, 
1904,  and  consequently  there  elapsed  between  the  day  of 
the  giving  of  the  security  and  the  certifying  record  a  period 
of  one  year,  two  months  and  two  days.  The  respondent 
moved  before  the  {Registrar  in  Chambers  to  dismiss  the 
appeal  for  want  of  prosecution,  and  the  material  filed  con- 
sisted of  an  affidavit  by  the  solicitor  for  the  respondent  that 
the  Court  stenographer  had  intormed  him  tnat  ne  Had  been 
instructed  by  the  solicitor  for  the  appellants  not  to  proceed 
with  the  transcription  of  his  notes  of  evidence,  and  that  this 
was  the  cause  of  the  delay  in  having  the  record  certified  by 
the  election  clerk.  The  solicitor  for  the  appellants,  on  the 
contrary,  denied  that  he  had  even  given  any  such  instruc- 
tions and  alleged  that  he  had  always  been  anxious  to  have 
the  appeal  promptly  proceeded  with.  The  Registrar  made 
a  preliminary  order  directing  the  clerk  of  the  Election 
Court  and  the  stenographer  to  forward  a  certificate  under 
their  respective  hands  and  seals  accounting  for  delay,  if 
any,  in  extending  the  notes  of  evidence  taken  at  the  trial 
of  the  election  petition.  These  officers  having  satisfied  the 
Registrar  that  the  solicitors  for  the  appellants  were  not 
responsible  for  the  delay,  the  motion  to  dismiss  was  refused. 
In  his  reasons  for  judgment  the  Registrar  said: 

''The  appellant  is  required  within  eight  days  from  the 
date  of  the  decision  to  deposit  with  the  Clerk  of  the  Court 
or  other  proper  officer  the  sum  of  $300  and  a  further  sum 
of  $10  as  a  fee  for  making  up  and  transmitting  the  record 
to  the  Supreme  Court.  Having  complied  with  this  the  ap- 
pellant is  under  no  responsibility  for  any  delay  which  may 
jirise  in  the  office  of  the  clerk  of  the  Election  Court.  The 
latter  may  unnecessarily  and  unreasonably  delay  the  trans- 
mission of  the  record.  He  may  have  trouble  in  getting  the 
notes  of  evidence  extended.  He  may  be  in  doubt  as  to  the 
material  contained  in  the  record.  He  may  have  to  consult 
the  trial  judges  with  respect  to  this  material.  This  does 
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not  concern  the  appellant.  Neither  need  he  be  disturbed 
by  fear  that  the  clerk  will  fail  to  incorporate  in  the  record 
material  which  the  appellant  deems  essential  because  he 
will  have  an  opportunity  when  the  record  has  been  received 
by  the  Registrar  to  apply  to  the  Supreme  Court  and  have 
any  error  or  mistake  corrected. 

"in  the  next  place  it  is  to  be  remembered  the  public 
interests  require  that  the  right  of  a  member  to  sit  in  Par- 
liament should  be  finally  determined  at  the  earliest  moment 
possible.  This  is  abundantly  clear  from  the  strict  pro- 
visions of  the  Controverted  Elections  Act  which  limit  the 
time  for  each  step  in  the  cause.  Vide  sections  9,  10,  12,  13, 
32,  43.  These  clearly  manifest  the  intention  of  Parliament 
that  election  trials  should  be  promptly  disposed  of.  If 
further  authority  were  required  it  can  be  found  in  the 
decisions  of  this  Court.  Mr.  Justice  Patterson  in  the  Halton 
Election  Case,  19  Can.  S.C.R.,  p.  557,  says:  '  It  is  not 
material  to  attempt  to  apportion  the  responsibility  for  this 
waste  of  two  years  before  reaching  a  decision  so  unlike  the 
promptness  which  is  aimed  at  by  the  law  respecting  con- 
troverted election.' 

"It  follows  therefore  that  though  an  appellant  will  not 
be  held  responsible  for  delays  made  by  the  officer  of  the 
Court,  yet  if  he  unwarrantably  interferes  in  the  proceedings 
in  the  clerk's  office  causing  an  unreasonable  and  unnecessary 
delay  he  may  become  liable  to  have  his  appeal  dismissed." 
Vide  North  Ontario  Election  Case,  infra,  p.  785. 

Neither  can  the  time  be  extended  by  the  trial  judges 
under  section  71,  as  election  petitions  are  expressly  excluded 
by  this  section  from  the  power  given  to  the  court  below  to 
extend  the  time  for  bringing  an  appeal. 

Rules  1  to  50  inclusive  of  the  Supreme  Court,  except 
Rule  12,  do  not  apply  to  election  appeals.  Vide  Rule  50, 
mpra,  p. 

Rule  12  provides  for  the  convening  of  a  special  session 
cl'  the  Court  for  the  hearing  of  election  appeals. 

The  rules  providing  for  the  payment  of  fees  to  the  Regis- 
trar and  taxation  of  costs  are  applicable  to  election  appeals. 

The  Registrar  should  not  set  down  an  election  appeal 
until  the  fee  of  $10  provided  by  Rule  56,  has  been  paid. 

Re  North  Ontario  Election  Case,  3  Can.  S.C.R.  374. 

The  record  was  transmitted  to  the  Registrar  of  the 
Supreme  Court  on  the  llth  June,  1879.  On  the  24th  Sep- 
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tember,  1879.  application  was  made  on  behalf  of  the  appel- 
lant to  the  Chief  Justice,  under  Rule  55  to  dispense  with 
printing  part  of  the  record.  It  appearing,  when  this  appli- 
cation was  made,  that  the  fee  for  entering  the  appeal  had 
not  been  paid  to  the  Registrar  under  Rule  56  and  schedule 
therein  referred  to,  the  Chief  Justice  refused  to  entertain 
the  application  until  such  fee  should  be  paid,  and  the  appeal 
duly  entered.  Thereupon  the  agent  for  the  appellant's 
solicitor  paid  the  fee,  and  the  Chief  Justice  made  the  order 
as  asked. 

67.  The  party  so  appealing  shall,  within  three  days  after  the 
said  appeal  has  been  so  set  down  as  aforesaid  or  within  such 
other  time  as  the  court  or  trial  judges  by  whom  such  decision 
appealed  from  was  given  allow,  give  to  the  other  parties  to  the 
said  petition  affected  by  such  appeal,  or  the  respective  attorneys, 
solicitors  or  agents  by  whom  such  parties  were  represented  on  the 
hearing  of  such  preliminary  objections  or  at  the  trial  of  the 
petition,  as  the  case  may  be,  notice  in  writing  of  such  appeal 
having  been  so  set  down  for  hearing  as  aforesaid  and  may  in  such 
notice  if  he  so  desires,  limit  the  subject  of  the  said  appeal  to  any 
special  and  defined  question  or  questions. 

2.  The  appeal  shall  thereupon  be  heard  and  determined  by 
the  Supreme  Court  of  Canada,  which  shall  pronounce  such  judg- 
ment upon  questions  of  law  or  of  fact,  or  both,  as  in  the  opinion 
of  such  Court  ought  to  have  been  given  by  the  court  or  trial 
judges  whose  decision  is  appealed  from;  and  the  Supreme  Court 
of  Canada  may  make  such  order  as  to  the  money  deposited  as 
aforesaid,  and  as  to  the  costs  of  the  appeal  as  it  thinks  just;  and 
in  case  it  appears  to  the  court  that  any  evidence  duly  tendered 
at  the  trial  was  improperly  rejected,  the  Court  may  cause  the 
witness  to  be  examined  before  the  Court  or  a  judge  thereof,  or 
upon  commission.  R.S.,  c.  9,  s.  51;  54-55  V.,  c.  20,  s.  17. 

.Vo//>r   of  appeal. 

North  Ontario  Election  Case,  Wheeler  v.  Gibbs,  3  Can.  S.C.R.  374. 

On  a  motion  to  quash  the  appeal  on  behalf  of  the  re- 
spondent, on  the  ground  that  the  appellant  had  not,  within 
throe  days  after  the  Registrar  of  the  Court  had  set  down 
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the  matter  of  the  petition  for  hearing,  given  notice  in  writing 
to  the  respondent,  or  his  attorney  or  agent,  of  such  setting 
down,  nor  applied  to  and  obtained  from  the  judge  who  tried 
the  petition  further  time  for  giving  such  notice,  as  required 
by  the  48th  section  of  the  Supreme  and  Exchequer  Court 
Act. 

Held,  that  this  provision  in  the  statute  was  imperative; 
that  the  giving  of  such  notice  was  a  condition  precedent  to 
the  exercise  of  any  jurisdiction  by  the  Supreme  Court  to 
hear  the  appeal;  that  the  appellant  having  failed  to  comply 
with  the  statute,  the  Court  could  not  grant  relief  under 
Eules  56  or  69;  and  that  therefore  the  appeal  could  not  be 
then  heard,  but  must  be  struck  off  the  list  of  appeals,  with 
costs  of  the  motion. 

Subsequent  to  this  judgment  the  appellant  applied  to 
the  judge  who  tried  the  petition  to  extend  the  time  for 
giving  the  notice,  whereupon  the  said  judge  granted  the 
application  and  made  an  order,  "extending  the  time  for 
giving  the  prescribed  notice  till  the  10th  day  of  December 
then  next."  The  case  was  again  set  down  by  the  Registrar 
for  hearing  by  the  Supreme  Court  at  the  February  session 
following,  being  the  nearest  convenient  time,  and  notice 
of  such  setting  down  was  duly  given  within  the  time  men- 
tioned in  the  order.  The  respondent  thereupon  moved  to 
dismiss  the  appeal,  on  the  ground  that  the  appellant  unduly 
delayed  to  prosecute  his  appeal,  or  failed  to  bring  the  same 
on  for  hearing  at  the  next  session,  and  that  the  judge  who 
tried  the  petition  had  no  power  to  extend  the  time  for 
giving  such  notice  after  the  three  days  from  the  first  setting 
down  of  the  case  for  hearing  by  the  Registrar  of  this  Court. 

Held,  that  the  power  of  the  judge  who  tried  the  petition 
to  make  an  order  extending  the  time  for  giving  such  notice 
is  a.  genera]  and  exclusive  power  to  be  exercised  according 
to  sound  discretion,  and  the  judge  having  made  such  an 
order  in  this  case,  the  appeal  came  properly  before  the  Court 
for  hearing.  Taschereau,  J.,  dissenting. 

Casts. 

"  The  usual  practice  has  been  to  certify  the  judgment 
of  the  Supreme  Court  to  the  court  below,  and  to  leave  to 
the  latter  court  the  enforcement  of  the  payment  of  the  costs. 
But  the  Court  may  issue  writs  to  enforce  payment  of  the 
costs  of  an  election  appeal.  This  was  done  in  the  North 
Ontario  Election  Case  (Wheeler  v.  Gibls),  but  the  execution 
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was  stayed  by  Taschereau,  J.,  to  permit  an  application  to 
the  Court  for  an  amendment  of  the  judgment,  to  enable  the 
respondent  to  set-off  against  the  costs  of  appeal,  costs  al- 
lowed respondent  in  court  below.  The  amendment  was  made, 
and  the  execution  stayed  by  the  Court,  February,  1881. 
The  payment  of  interlocutory  costs  will  be  enforced  by  writs 
of  execution  issued  by  the  Supreme  Court.  This  was  done 
in  the  North  Ontario  Election  Case  on  the  2,3rd  January, 
1880."  Cass.  Prac.  2nd  ed.,  p.  120. 

68.  If  an  appeal,  as  provided  by  this  Act  is  made  to  the 
Supreme  Court  of  Canada  from  the  judgment  or  decision  of  the 
trial  judges,  they  shall  make  to  the  Supreme  Court  of  Canada 
the  report  and  certificate  with  respect  to  corrupt  practices  herein- 
before directed  to  be  made,  and  may  make  the  special  report  as 
to  any  matters  arising  in  the  course  of  the  trial  as  hereinbefore 
provided,  and  the  same,  together  with  the  decision  and  findings, 
if  any,  with  respect  to  corrupt  practices  by  agents  hereinbefore 
provided  for,  shall  form  part  of  the  record  in  the  said  matter* 
to  be  transmitted  to  the  Supreme  Court  on  such  appeal.  54-55  V., 
c.  20,  s.  14. 

The  certificate  and  report  referred  to  in  this  section  are 
set  out  in  the  following  sections  of  the  Dominion  Contro- 
verted Elections  Act. 

58-  At  the  conclusion  of  the  trial,  the  trial  judges  shall  de- 
termine whether  the  member  whose  election  or  rturn  is  complained 
of  or  any  and  what  other  person  was  duly  returned  or  elected,  or 
whether  the  election  was  void,  and  other  matters  arising  out  of 
the  petition,  and  requiring  their  determination,  and  shall,  except 
in  the  case  of  appeal  hereinafter  mentioned,  within  four  days 
after  the  expiration  of  eight  days  from  the  day  on  which  they 
shall  so  have  given  their  decision,  certify  in  writing  such  deter- 
mination to  the  speaker,  appending  thereto  a  copy  of  the  notes 
of  evidence. 

2.  The  determination  thus  certified  shall  be  final  to  all  intents 
and  purposes.  U.S.,  c.  9,  s.  43. 

.11).  Every  certificate  and  every  report  sent  to  the  speaker  in 
pursuance  of  this  Act  shall  be  under  the  hands  of  both  judges. 
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2.  If  the  trial  judges  differ  as  to  whether  the  member  whose 
return  or  election  is  complained  of  was  duly  returned  or  elected, 
they  shall  certify  that  difference,  and  the  member  shall  be  deemed 
duly  elected  or  returned. 

3.  If  the  trial  judges  determine  that  such  member  was  not 
duly  elected  or  returned,  but  differ  as  to  the  rest  of  the  deter- 
mination, they  shall  certify  that  difference,  and  the  election  shall 
be  deemed  to  be  void. 

4.  If  the  trial  judges  differ  as  to  the  subject  of  a  report  to  the 
Speaker,  they  shall  certify  that  difference  and  make  no  report 
on  the  subject  on  which  they  so  differ.     54-55  V.,  c.  20,  s.  17. 

GO.  When  any  charge  is  made  in  an  election  petition  of  any 
corrupt  practice  having  been  committed  at  the  election  to  which 
the  petition  relates,  the  trial  judges  shall,  in  addition  to  such 
certificate,  and  at  the  same  time,  report  in  writing  to  the  Speaker. 

(a.)  Whether  any  corrupt  practice  has  or  has  not  been  proved 
to  have  been  committed  by  or  with  the  knowledge  and  consent 
of  any  candidate  at  such  election,  stating  the  name  of  sucY  candi- 
date, and  the  nature  of  such  corrupt  practice; 

(b.)  The  names  of  any  persons  who  have  been  proved  at  the 
trial  to  have  been  guilty  of  any  corrupt  practice; 

(c.)  Whether  corrupt  practices  have,  or  whether  there  is 
reason  to  believe  that  corrupt  practices  have  extensively  pre- 
vailed at  the  election  to  which  the  petition  relates ; 

(d.)  Whether  they  are  of  opinion  that  the  inquiry  into  the 
circumstances  of  the  election  has  been  rendered  incomplete  by 
the  action  of  any  of  the  parties  to  the  petition,  and  that  further 
inquiry  as  to  whether  corrupt  practices  have  extensively  prevailed 
is  desirable.  R.S.,  c.  9,  s.  44. 

61.  The  trial  judges  may,  at  the  same  time,  make  a  special 
report  to  the  Speaker  as  to  any  matters,  arising  in  the  course  of 
the  trial,  on  account  of  which  ought,  in  their  judgment,  to  be 
submitted  to  the  House  of  Commons.  R.S.,  c.  9,  s.  45. 

69.  The  Registrar  shall  certify  to  the  Speaker  of  the  House 
of  Commons,  the  judgment  and  decision  of  the  Supreme  Court, 
confirming,  changing  or  annulling  any  decision,  report  or  finding 
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of  the  trial  judges  upon  the  several  questions  of  law  as  well  as 
of  fact  upon  which  the  appeal  was  made,  and  therein  shall  certify 
as  to  the  matters  and  things  as  to  which  the  trial  judges  would 
have  been  required  to  report  to  the  Speaker,  whether  they  are 
confirmed,  annulled  or  changed,  or  left  unaffected  by  such  de- 
cision of  the  Supreme  Court;  and  such  decision  shall  be  final. 
R.S.,  s.  9,  s.  51;— 54-55  V.,  c.  20,  s.  13. 

Appeal  to  Privy  Council. 

Re  Glengarry  Election,  59  L.T.  379;  4  Times  L.R.  664. 

In  delivering  judgment  upon  a  petition  for  leave  to 
appeal  from  the  judgment  of  the  Supreme  Court  of  Canada. 
14  Can.  S.C.R,  453,  the  Judicial  Committee  of  the  Privy 
Council  decided  that  no  appeal  in  a  controverted  election 
case  would  be  entertained. 
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Appendix  F. 


Appeals  under  the  Railway  Act 


THE   RAILWAY  ACT. 
R.S.,  c.  37. 

55.  The  Board  may,  of  its  own  motion,  or  upon  the   appli- 
cation of  any  party,  and  upon  such  security  being  given  as  it 
directs,  or  at  the  request  of  the  Governor  in  Council  state  a  case, 
in  writing,  for  the  opinion  of  the  Supreme  Court  of  Canada  upon 
any  question  which  in  the  opinion  of  the  Board  is  a  question  of 
law. 

2.  The  Supreme  Court  of  Canada  shall  hear  and  determine 
the  question  or  questions  of  law  arising  thereon,  and  remit  the 
matter  to  the  Board  with  the  opinion  of  the  Court  thereon. 
3  E.  VII.,  c.  58,  s.  43. 

56.  The  Governor  in  Council  may,  at  any  time,  in  his  discre- 
tion, either  upon  petition  of  any  party,  person  or  company  inter- 
ested, or  of  his  own  motion  and  without  any  petition  or  applica- 
tion, vary  or  rescind  any  order,  decision,  rule  or  regulation  of  the 
Board,  whether  such  order  or  decision  is  made  inter  parties  OB 
otherwise,  and  whether  such  regulation  is  general  or  limited  in 
its  scope  and  application;  and  any  order  which  the  Governor  in 
Council  may  make  with  respect  thereto  shall  be  binding  on  the 
Board  and  all  parties. 

2.  An  appeal  shall  lie  from  the  Board  to  the  Supreme  Court 
of  Canada  upon  a  question  of  jurisdiction,  but  such  appeal  shall 
not  lie  unless  the  same  is  allowed  by  a  judge  of  the  said  Court 
upon  application  and  upon  notice  to  the  parties  and  the  Board 
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and  hearing  such  of  them  as  appear  and  desire  to  be  heard;  and 
the  costs  of  such  application  shall  be  in  the  discretion  of  the 
judge. 

3.  An  appeal  shall  also  lie  from  the  Board  to  such  Court  upon 
any  question  which  in  the  opinion  of  the  Board  is  a  question  of 
law,  upon  leave  therefor  having  been  first  obtained  from  the 
Board;  and  the  granting  of  such  leave  shall  be  in  the  discretion 
of  the  Board. 

Immediately  after  the  decision  in  the  appeal  of  the 
Grand  Trunk  Ely.  Co.  v.  The  Department  of  Agriculture, 
42  S.C.R.  557,  infra,  p.  797,  the  above  subsection  3  was 
amended  so  as  to  read  as  follows: 

3.  An  appeal  shall  also  lie  from  the  Board  to  such  Court  upon 
any  question  which  in  the  opinion  of  the  Board  is  a  question 
of  law,  upon  leave  therefor  having  been  first  obtained  from  the 
Board  within  one  month  after  the  making  of  such  order  or  de- 
cision sought  to  be  appealed  from  or  within  such  further  time 
as  the  Board  under  special  circumstances  shall  allow  and  after 
notice  to  the  opposite  party  stating  the  grounds  of  appeal. 

3a.  No  appeal  after  leave  therefor  has  been  obtained  under 
subsection  2  or  3  of  this  section  shall  lie  unless  it  is  entered  in 
the  said  Court  within  thirty  days  from  the  making  of  the  granting 
leave  to  appeal.  (9-10  Ed.  VII,  c.  50,  s.  1.) 

4.  Upon   such   leave   being   obtained   the   party   so    appealing 
shall  deposit  with  the  Registrar  of  the  Supreme  Court  of  Canada 
the  sum  of  two  hundred  and  fifty  dollars,  by  way  of  security  for 
costs,  and  thereupon  the  Registrar  shall  set  the  appeal  down  for 
hearing  at  the  nearest  convenient  time;  and  the  party  appealing 
shall,  within  ten  days  after  the  appeal  has  been  so  set  down,  give 
to  the  parties  affected  by  the  appeal,  or  the  respective  solicitors 
by  whom  such   parties  were  represented  before  the  Board,   and 
to  the  Secretary,  notice  in  writing  that  the  case  has  been  so  set 
down  to  be  heard  in  appeal  as  aforesaid;   and  the  said  appeal 
shall  be  heard  by  such  Court  as  speedily  as  practicable. 

f>.  On  the  hearing  of  any  appeal,  the  Court  may  draw  all  such 
inlerences  as  are  not  inconsistent  with  the  facts  expressly  found 
by  the  Board,  and  are  necessary  for  determining  the  question  of 
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jurisdiction,  or  law,  as  the  case  may  be,  and  shall  certify  its 
opinion  to  the  Board,  and  the  Board  shall  make  an  order  in  ac- 
cordance with  such  opinion. 

6.  The   Board   shall  be   entitled  to   be   heard,   by   counsel  or 
otherwise,  upon  the  argument  of  any  such  appeal. 

7.  The  Court  shall  have  power  to  fix  the  costs  and  fees  to  be 
taxed,  allowed  and  paid  upon  such  appeals,  and  to  make  rules  of 
practice  respecting   appeals   under  this   section;    and  until   such 
rules  are  made,  the  rules  and  practice  applicable  to  appeals  from 
the  Exchequer  Court  shall  be  applicable  to  appeals  under  this  Act. 

8.  Neither  the  Board  nor  any  member  of  the  Board  shall  in 
any  case  be  liable  to  any  costs  by  reason  or  in  respect  of  any 
appeal  or  application  under  this  section. 

9.  Save  as  provided  in  this  section, — 

(a.)  every  decision  or  order  of  the  Board  shall  be  final;  and, 
(b.)  no   order,   decision  or  proceeding  of  the  Board  shall  be 
questioned  or  reviewed,  restrained  or  removed  by  prohibition,  in- 
junction, certiorari,  or  any  other  process  or  proceeding  in  any 
court.     3  E.  VII.,  c.  58,  n.  44. 

General  Order  No.  88  of  the  Supreme  Court,  passed  on 
the  14th  June  1905,  now  incorporated  in  the  Rules  as  num- 
bers 80  and  81,  contains  the  following  provisions  with  respect 
to  appeals  from  the  'Board  of  Railway  Commissioners  for 
Canada : 

"  3.  Wherever  a  reference  is  made  to  the  Court  by  the 
Governor  in  Council  or  by  the  Board)  of  Railway  Commis- 
sioners for  Canada,  the  case  shall  only  be  inscribed  by  the 
Registrar  upon  the  direction  and  order  of  the  Court  or  a 
judge  thereof,  and  factums  shall  thereafter  be  filed  by  all 
parties  to  the  reference  in  the  manner  and  form  and  within 
tne  time  required  in  appeals  to  the  Court. 

4.  Whenever  an  appeal  is  taken  from  any  decision  of 
the  Board  of  Railway  Commissioners  for  Canada  pursuant 
to  the  provisions  of  the  Railway  Act,  the  appeal  shall  be 
upon  a  case  to  be  stated  by  the  parties,  or  in  the  event  of 
difference,  to  be  settled  by  the  said  Board  or  the  chairman 
thereof,  and  the  case  shall  set  forth  the  decision  objected 
to  and  so  much  of  the  affidavits,  evidence  and  documents 
{is  are  necessary  to  raise  the  question  for  the  decision  of  the 
Court. 


APPENDIX   F.  793 

All  the  rules  of  the  Supreme  Court  from  1  to  44  both 
inclusive,  shall  be  applicable  to  appeals  from  the  said  Board 
of  Railway  Commissioners  for  Canada,  except  in  so  far  as 
the  Railway  Act  otherwise  provides." 

Section  55  provides  for  obtaining  the  opinion  of  the 
Supreme  Court  of  Canada  upon  any  question  which  in  the 
opinion  of  the  Board  is  one  of  law,  where  the  opinion  is 
desired  by 

(a.)   The  Board. 

(6.)   Any  party,  or 

(c.)   The  Governor  in  Council. 

In  any  such  event  the  Board  states  a  case  for  the  opinion 
of  the  Court  which  is  forwarded  to  the  Registrar  of  the 
Supreme  Court,  and  an  application  should  then  be  made 
either  to  the  Court  or  a  judge  for  a  direction  under  the 
above  General  Order,  No.  88,  (now  Rule  80)  to  have  the  case 
set  down  at  some  sittings  of  the  Court,  and  after  the  direc- 
tion is  made,  the  case  and  factums  should  be  printed  and  filed 
as  in  ordinary  appeals. 

C.P.  Rly.  Co.  v.  James  Bay  Ely.  Co.,  36  Can.  S.C.R.  42. 

Held,  on  a  reference  concerning  an  application  to  the 
Board  of  Railway  Commissioners  for  Canada  for  the  ap- 
proval of  deviations  from  plans  of  a  proposed  branch  line, 
under  section  43  of  "The  Railway  Act,  1903,"  it  is  com- 
petent for  objections  as  to  the  expiration  of  limitation  of 
time  to  De  taken  by  the  said  Board,  of  its  own  motion,  or  by 
any  interested  party. 

Essex  Terminal  Rly.  Co.  v.  Windsor,  Essex  &  Lake  Short  Rapid 

Rly.  Co.,  40  Can.  S.C.R.  620. 

On  12th  August,  1905,  the  Township  of  Sandwich  West 
passed  a  by-law  authorizing  the  W.E.  etc.,  Rly.  Co.  to  con- 
struct its  line  along  a  named  highway  in  the  municipality 
but  the  powers  and  privileges  conferred  were  not  to  take 
effect  unless  a  formal  acceptance  thereof  should  be  filed 
within  thirty  days  from  the  passing  of  the  by-law.  Such 
acceptance  was  field  on  1.2th  September,  1905.  This  was  too 
late  and  on  20th  July,  1907,  the  council  of  Sandwich  West 
and  that  of  Sandwich  East  respectively  passed  by-laws  con- 
taining the  necessary  authority. 

In  April,  1906,  the  location  of  the  line  of  the  E.T.  Rly. 
Co.  was  approved  by  the  Board.  In  June,  1906,  the  Board 
made  an  order  allowing  the  W.E.  etc.,  Rly.  Co.  to  cross  the 
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line  of  the  C.P.R.  In  March,  1907,  another  order  respecting 
said  crossing  was  made  and  also  an  order  approving  the 
location  of  the  W.E.  Ely.  Co.,  the  municipal  consent  being 
obtained  three  months  later. 

The  E.T.  Rly.  Co.  applied  to  the  Board  to  have  the  orders 
of  June,  1906,  and  March,  1907,  rescinded  and  for  an  order 
requiring  the  W.E.  Rly.  Co.  to  remove  its  track  from  the 
highway  at  the  point  where  the  applicant  proposed  to  cross 
it,  to  discontinue  its  construction  at  such  point  or,  in  the 
alternative,  for  an  order  allowing  it  to  cross  the  line  of  the 
W.E.  Rly.  Co.  on  said  highway.  The  applicants  claimed 
to  be  the  senior  road  and  that  the  W.E.  Rly.  Co.  have  never 
obtained  the  requisite  authority  for  locating  its  line.  On 
a  case  stated  to  the  Supreme  Court  by  the  Board,  it  was 
held  that  the  Board  had  power  to  refuse  to  set  aside  the 
said  orders:  and  that  the  by-laws  passed  in  July,  1907. 
were  sufficient  to  legalize  the  construction  of  the  W.E.  Rly. 
Co.'s.  line  on  said  highway;  and  that  the  Board  can  now 
lawfully  authorize  the  latter  company  to  maintain  and  oper- 
ate its  railway  thereon. 

It  was  held  further  that  leave  of  the  Board  is  necessary 
to  enable  the  E.T.  Rly.  Co.  to  lay  its  tracks  across  the  rail- 
way of  the  AV.E.  Rly.  Co.  on  said  highway. 

It  was  also  held  that  the  Board  in  exercise  of  its  dis- 
cretion has  power  by  order  to  authorize  the  maintenance 
and  operation  of  the  W.E.  Rly.  Co.  along  said  highway  and 
to  give  leave  to  the  E.T.  Rly.  Co.  to  cross  it  and  the  line  of 
the  C.P.R.  near  the  present  crossing  and  to  apportion  the 
cost  of  maintaining  such  crossing  equally  between  the  two 
companies  instead  of  imposing  two-thirds  thereof  upon  the 
E.T.  Rly.  Co.  as  was  done  by  a  former  order  not  acted  upon ; 
and  to  order  that  if  the  E.T.  Rly.  Co.  finds  it  necessary  in 
its  own  interest  to  have  the  points  of  crossing  differently 
placed  it  should  bear  the  expense  of  removing  the  line  of  the 
W.E.  Rly.  Co.  to  the  new  point  of  crossing. 

Appeals. 

Section  56  confers  an  appellate  jurisdiction  upon  the 
Supreme  Court  from  the  order  or  decision  of  the  Board 
(ss.  2),  1,  by  leave  of  a  judge  of  the  Supreme  Court,  where 
the  jurisdiction  of  the  Board  itself  is  in  question;  and  (ss. 
3)  2,  upon  leave  of  the  Board  first  being  had,  where  the  ques- 
tion involved  is  one  of  law  in  the  opinion  of  the  Board. 
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Leave  granted  by  a  judge  of  Supreme  Court  on  question  of 
jurisdiction. 

It  has  been  the  practice  of  the  court  when  the  Board  has 
already  granted  leave  to  appeal  on  a  question  of  law,  to 
grant  also  leave  to  appeal  on  the  question  of  jurisdiction  if 
there  is  doubt  whether  the  matter  in  dispute  may  not  be 
viewed  either  as  a  question  of  law  or  a  question  of  jurisdic- 
tion. I 

In  the  case  of  the  Montreal  Street  Ely.  Co.  v.  Montreal 
Terminal  Ely.  Co.,  35  Can.  S.C.R.  478  Mr.  Justice  Sedge- 
wick,  before  whom  the  application  was  made  for  leave  to 
appeal,  directed  the  registrar  the  request  the  attendance  of 
the  solicitor  for  the  Board,  as  subsection  2  contained  the 
express  provision  that  the  Board  should  be  heard  on  such 
applications.  In  the  first  edition  of  this  work  it  was  said 
"  since  the  above  decision  on  applications  for  leave  the  soli- 
citor for  the  Board  has  always  been  present,"  but  more  re- 
cently the  Board  has  not  been  represented. 

Montreal  Street  Rly.  Co.  v.  Montreal  Terminal  Ely.  Co.,  35  Can. 
S.C.R.  478;   36  Can.  S.C.R.  369. 

The  Montreal  Terminal  Rly  Co.  by  virtue  of  its  charter 
and  an  agreement  with  the  town,  passed  through  the  town 
of  Maisonneuve  and  obtained  an  order  from  the  Board  of 
Railway  Commissioners  approving  of  a  branch  line  on 
Ernest  Street  in  said  town.  The  Montreal  Street  Rly. 
operated  a  tramway  which  extended  into  Maisonneuve,  and 
without  constructing  the  intermediate  section,  proceeded 
to  place  a  double  set  of  tracks  on  Pius  IX.  Avenue,  where 
it  crossed  Ernest  Street  thus  preventing  the  Terminal  Co. 
from  proceeding  with  the  construction  of  its  road  on  Ernest 
Street.  The  Board  directed  that  the  appellants  should  at 
their  own  cost  and  expense,  within  forty-eight  hours  after 
service  of  the  .brder,  remove  the  rails,  ties,  etc.,  laid  by 
them  at  the  intersection  of  Ernest  Street,  and  Pius  IX. 
Avenue,  and  restore  the  roadway  as  nearly  as  possible  to  its 
original  condition. 

In  granting  leave  to  appeal  Mr.  Justice  Sedgewick  held 
that  there  was  grave  doubt  as  to  the  jurisdiction  of  the 
Board  of  Railway  Commissioners  to  make  the  order  com- 
plained of,  and  whether  or  not  the  order  amounted  to  an 
interference  with  the  matter  falling  exclusively  within  the 
jurisdiction  of  the  Superior  Court  of  the  Province  of  Que- 
bec, and  that  the  questions  raised  were  of  sufficient  public 
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importance  to  call  for  a  decision  of  the  Supreme  Court  as 
to  the  conflict  of  jurisdiction,,  and  the  construction  of  the 
provisions  of  the  statute  constituting  the  Board  of  Railway 
Commissioners  and  defined  their  powers. 

The  Supreme  Court  held,  Taschereau,  C.J.,  and  Gir- 
ouard,  J.,  dissenting,  that  the  order  of  the  Board  of  Railway 
Commissioners  was  without  jurisdiction. 

The  James  Bay  Ely.  Co.  v.  The  Grand  Trunk  Rly.  Co.,  37  Can. 
S.C.R.  372. 

The  Board  of  Railway  Commissioners  allowed  the  James 
Bay  Rly.  Co.  to  cross  under  the  tracks  of  the  Grand  Trunk 
Rly.  Co.  An  application  was  made  by  the  James  Bay  Co. 
to  Idingtoii,  J.,  for  leave  to  appeal  to  the  Supreme  Court 
on  the  ground  that  the  Board  had  110  jurisdiction  to  make 
the  order  in  so  far  as  it  directed  that  the  masonry  work  of 
the  under  crossing  should  be  sufficient  to  allow  of  the  con- 
struction of  an  additional  track  on  the  line  of  the  Grand 
Trunk  Rly. 

The  Supreme  Court  held  that  the  question  involved  in 
the  matters  in  dispute  between  the  companies  was  one  of 
law  and  not  a  question  of  the  jurisdiction  of  the  Board  and 
that  therefore  there  was  no  appeal  to  the  Supreme  Court 
without  leave  of  the  Board  which  had  not  been  obtained  in 
this  case. 

Williams  v  Grand  Trunk  Rly.  Co.,  36  Can.  S.C.R.  321. 

Held,  no  appeal  lies  to  the  Supreme  Court  of  Canada 
from  an  order  of  a  judge  of  that  Court  in  Chambers  grant- 
ing or  refusing  leave  to  apponl  from  a  decision  of  the  Board 
of  Railway  Commissioners. 

Canadian  Northern  Rly.  Co.  v.  Robinson,  Gout.  Cas.  394. 

In  this  oa?e  Maclennan,  J.,  said: 

"The  only  ground  on  which  the  motion  is,  or  could  be 
rested,  under  the  Railway  Act,  1903,  is  a  want  of  jurisdic- 
tion on  the  part  of  the  commissioners.  After  examining 
the  several  sections  of  the  Act  applicable  to  the  case,  and 
considering  all  that  was  urged  with  much  ability  before  me, 
on  both  sides,  I  think  the  question  of  jurisdiction  is  not  so 
Hoar  that  T  ought  not  to  allow  the  railway  company  to  have 
it  discussed  before  the  Supreme  Court. 

'  I  therefore  grant  the  leave  anpliod  for,  the  costs  of  th*> 
motion  to  be  costs  on  the  appeal." 
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Leave  to  appeal  by  a  judge  of  the  Supreme  Court  has 
been  granted  in  the  following  cases:  Montreal  Street  Ely. 
Co.  v.  Montreal  Terminal  Ely.  Co.,  36  Can.  S.C.R.  369; 
Canadian  Northern  Ely.  Co.  v.  Robinson,  37  Can.  S.C.R. 
541 ;  James  Bay  Ely.  Co.  v.  Grand  Trunk  Ely  Co.,  37  Can. 
S.C.R.  372;  County  of  Carleton  v.  Ottawa,  41  Can.  S.C.R. 
552;  Niagara,  St.  Catharines  Ely.  Co.  v.  Davy,  43  Can. 
S.C.R.  277;  Montreal  Street  Ely.  Co.  v.  Montreal,  43  Can. 
S.C.R.  197;  Blackwoods  Limited  v.  Canadian  Northern  Ely. 
Co.,  44  Can.  S.C.R.  92 ;  Clover  Bar  Coal  Co.  v,  Humberstone, 
45  Can.  S.C.R.  346. 

In  Grand  Trunk  Pacific  Ely.  Co.  v.  Fort  William,  43  Can. 
S.C.R.  412,  leave  to  appeal  on  a  question  of  jurisdiction  was 
granted  by  Mr.  Justice  Anglin  on  November  25th,  1909.  and 
leave  to  appeal  on  a  question  of  law  was  granted  by  the 
Board  on  November  26th,  1909. 

Tn  Grand  Trunk  Ely.  Co.  and  Canadian  Pacific  Ely  Co. 
v.  City  of  Toronto,  42  Can.  S.C.R.  613,  on  the  6th  of  July, 
1909,  Mr.  Justice  Duff  granted  leave  to  appeal  on  a  ques- 
tion of  jurisdiction,  and  on  the  same  day  the  Board  gave 
leave  to  appeal  on  a  question  of  law. 

In  the  Grand  Trunk  Ely.  Co.  v.  Department  of  Agricul- 
ture, 42  Can.  S.C.R.  557,  leave  having  been  granted  by 
Board  on  question  of  law,  on  August  7th,  on  October  13th, 
the  Board  made  an  order  extending  the  time  generally  for  an 
application  to  the  Supreme  Court  for  leave  to  appeal  on 
question  of  jurisdiction,  and  on  October  28th,  this  time  was 
extended  until  November  10th.  On  the  5th  November,  Mr. 
Justice  Duff  granted  leave  to  appeal  on  a  question  of  juris- 
diction, but  reserved  for  the  Supreme  Court  the  determina- 
tion of  the  question  whether  the  Board  had  power  to  extend 
the  time  for  bringing  the  appeal  beyond  the  60  days  pro- 
vided by  s.  70  of  the  Supreme  Court  Act. 

Sir  Louis  Davies  said:  "I  have  reached  the  conclusion 
that  there  being  no  limitation  in  the  Railway  Act  upon  the 
power  of  a  judge  of  this  court  to  grant  an  order  allowing 
an  appeal  from  an  order  of  the  Board  of  Railway  Commis- 
sioners on  the  ground  of  want  of  jurisdiction,  and  no  rule 
of  this  court  limiting  the  exercise  of  such  power,  it  remains 
untrammelled,  so  far  as  time  is  concerned,  unless  there  is 
something  in  the  rules  and  practice  applicable  to  appeals 
from  the  Exchequer  Court,  which  must  l»e  held  to  limit  it. 
These  rules  are.  under  subsection  7,  of  section  5fi  of  the 
Railway  Aet  (3  Edw.  YTL,  c.  58),  made  applicable  to  ap- 
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peals  such  as  this  until  special  rules  are  made  with  respect 
to  such  appeals.  I  have  not  been  able  to  find  any  limitation 
oi'  time  upon  the  power  of  a  judge  of  this  court  to  grant 
an  appeal  upon  a  question  of  jurisdiction,  apart  from  the 
question  whether  there  has  been  a  legal  extension  of  time 
by  the  Board  of  Railway  Commissioners  as  would  support 
an  appeal  from  their  order  on  a  question  of  law.  I  am  of 
opinion  that  the  whole  question  being  litigated  is  properly 
before  us  under  the  order  of  Mr.  Justice  Duff  on  the  ques- 
tion of  want  of  jurisdiction  in  the  Board  and  that  we  have 
jurisdiction  to  hear  this  appeal." 

Anglin,  J.,  said:  "I  am  of  opinion  that  the  sixty-day 
limitation  imposed  by  s.  .69  of  the  Supreme  Court  Act  does 
not  apply  to  the  appeals  from  the  Board  of  Railway  Com- 
missioners under  s.  56  of  the  Railway  Act.  Sec.  36  et  seq. 
of  the  Supreme  Court  Act  confer  rights  of  appeal  from 
provincial  courts.  To  these  appeals  s.  69  applies.  A  right 
of  appeal  from  the  Board  of  Railway  Commissioners  is,  in 
certain  cases,  conferred  by  the  Railway  Act,  which  imposes 
the  condition  that  in  cases  where  the  appeal  is  upon  a  ques- 
tion of  jurisdiction  the  leave  of  a  judge  of  this  court  shall 
first  be  had,  and,  in  cases  where  the  appeal  is  on  a  question 
of  law,  the  leave  of  the  Board  shall  be  obtained.  I  see  no 
reason  for  holding  that  s.  69  of  the  Supreme  Court  Act 
applies  to  these  appeals  so  as  to  add  another  condition. 
Ss.  7  of  s.  56  of  the  Railway  Act — which  makes  applicable 
to  appeals  from  the  Board  of  Railway  Commissioners  the 
rules  and  practice  applicable  to  appeals  from  the  Exchequer 
Court — tends  to  confirm  this  view. 

If  s.  82  of  the  Exchequer  Court  Act  applies,  the  Board 
probably  had  jurisdiction  to  make  the  order  pronounced  by 
it,  extending  the  time  for  appealing.  If  s.  69  of  the  Supreme 
Court  Act  were  applicable,  in  so  far  as  this  appeal  involves 
a  question  of  law,  the  Board  would  probably  have  the  like 
power  under  s.  71  of  the  Supreme  Court  Act.  But  I  find 
nothing  to  warrant  the  view  that  an  appeal  will  not  lie 
under  ss.  2  of  s.  56  of  the  Railway  Act,  unless  the  leave  of  a 
judge  of  this  court  be  obtained  and  the  appeal  brought  within 
sixty  days  from  the  date  of  the  judgment  appealed  from. 
The  preliminary  objection,  therefore,  in  my  opinion,  fails." 

Leave  to  appeal  granted  by  the  Board  on  a  question  of  law. 
Leave  was  granted  by  the  Board  in  the  Grand  Trunk 
Ely.  Co.  v.  Robertson,  39  Can.  S.C.R.  506,  and  in  Grand 
Trunk  Ely.  Co.  v.  British  America  Oil  Co.,  43  Can.  S.C.R. 
311. 
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The  question  of  law  must  be  Specifically  mentioned. 

Canadian  Pacific  Railway  Co.  v.  City  of  Ottawa,  June  15th,  1910. 

In  this  case  the  question  of  law  raised  by  the  Board  as 
to  which  leave  to  appeal  was  granted  by  the  Board  were  as 
follows : 

"  1.  The  Board  was  in  error  in  holding  that  the  terms 
upon  which  a  subsidy  was  granted  for  the  construction  of 
the  Alexandra  Bridge,  or  the  granting  of  a  bonus  in  aid 
of  such  construction,  by  the  ratepayers  of  the  City  of  Ottawa, 
were  elements  proper  to  be  taken  into  consideration  for  the 
purpose  of  determining  whether  the  Company's  Union 
Station  in  the  City  of  Ottawa  afforded  adequate  and  suit- 
able accommodation  for  the  accommodation  of  the  passenger 
traffic  of  the  Company. 

rc  2.  The  Board  was  in  error  in  holding  the  the  Union 
Station  of  the  Company  in  the  City  of  Ottawa,  did  not 
afford  adequate  and  suitable  accommodation  for  the  re- 
ceiving and  loading  of  traffic  offered  for  carriage  upon  the 
railway,  because  certain  complainants  found  it  necessary 
to  use  the  electric  cars  as  a  means  of  going  to  or  of  coming 
away  from  the  said  station. 

''  3.  The  Board  was  in  error  because,  although  the 
reasons  for  judgment  admit  that  it  was  without  power  to 
order  the  Company  to  arrange  for  the  arrival  and  departure 
of  trains  from  the  Central  Station,  Ottawa,  it  has  ordered 
the  Company  to  operate  all  its  passenger  trains,  both  north- 
bound and  south-bound,  on  its  Gatineau  Branch,  from  a 
point  at  or  near  Sapper's  Bridge  in  the  City  of  Ottawa, 
and  to  frunish  adequate  and  suitable  accommodation  for 
receiving  and  delivering  passengers  at  that  point,  although 
the  evidence  established  that  there  is  not,  at  the  said  point 
near  Sapper's  Bridge,  any  station  of  the  Company  or  junc- 
tion of  the  Company's  Railway  with  other  railways,  or  any 
stopping  place  established  for  that  purpose. 

"  4.  The  Board  was  in  error  because  in  making  the  said 
order  it  assumed  jurisdiction  to  order  the  Company  to  oper- 
ate its  trains  and  to  furnish  adequate  and  suitable  accommo- 
dation for  receiving  and  delivering  passengers  at  a  point  on 
its  main  line  where  no  station  exists,  and  where  no  stopping 
place  has  been  established." 

When  the  case  was  called  it  was  announced  that  "the 
majority  of  the  Court  is  of  opinion  that  we  cannot  hear  the 
appeal  at  the  present  time  at  least  as  the  Railway  Board  has 
not  submitted  any  question  which  in  the  opinion  of  the 
Board  is  a  question  of  law." 
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In  the  case  of  the  Canadian  Pacific  Rly.  Co.  and  Tke 
Canadian  Northern  lily.  Co.  v.  The  Hoard  of  Trade  of  tke 
City  of  Eegina,  44  Can.  S.C.R.  328,  Anglin,  J.,  said: 

"A  motion  to  extend  the  time  for  setting  down  an  appeal 
from  an  order  of  the  Board  of  Railway  Commissioners,  leave 
to  appeal  having  been  granted  by  the  Board  on  the  ground 
that  the  application  before  it  involved  questions  of  law. 
The  questions  of  law  in  respect  of  which  the  Board  has 
given  leave  are  not  stated  or  otherwise  denned  in  its  order 
granting  leave.  The  statute  clearly  contemplates  that  the 
Board  shall,  before  granting  leave  to  appeal,  determine  that 
any  question  upon  which  an  appeal  to  this  court  is  allowed 
is  a  question  of  law.  This  involves  the  idea  that  the  leave 
of  the  Board  shall  be  given  in  respect  of  one  or  more  specific 
questions,  which  should  be  stated,  or  otherwise  sufficiently 
defined,  in  the  order  granting  the  leave.  It  is  not  for  the 
parties,  under  a  general  order  for  leave  to  appeal,  to  raise 
such  questions  as  they  may  wish  to  prefer,  as  questions  of 
law;  neithei  is  it  for  this  court  to  decide  whether  any 
question  raised  upon  an  appeal  is  or  is  not  a  question  of  law. 
The  statute  confers  this  power  and  imposes  this  duty  upon 
the  Board  whose  decision  upon  it  is  not  open  to  review. 
Because  the  order  of  the  Board  granting  leave  to  appeal  did 
not  specify  or  define,  by  reference  or  otherwise,  the  ques- 
tion or  questions  of  law  in  respect  of  which  leave  to  appeal 
was  given  this  court,  in  June  last,  refused  to  entertain  an 
appeal  in  the  Gatineau  Valley  Railway  Case.  Following 
that  judgment,  the  present  motion  must  be  refused.  If, 
however,  on  application  the  Board  sees  fit  to  make  an  order 
giving  leave  to  appeal  in  respect  of  specific  questions  which 
in  its  opinion  are  questions  of  law,  this  motion  may  be 
reversed." 

It  will  be  perceived  that  under  section  56,  subsection  3, 
the  Board  may  grant  leave  to  appeal  when  in  its  opinion  a 
question  of  law  is  involved,  whereas  an  appeal  under  sub- 
section 2  only  will  lie  if  a  question  of  jurisdiction  in  fact  is 
involved. 

Practice. 

The  first  proceeding  upon  an  appeal  after  leave  granted 
under  section  56,  is  the  filing  in  the  office  of  the  Registrar 
of  a  case  certified  under  the  seal  of  the  Board.  The  prac- 
tice in  this  respect  is  substantially  the  same  as  obtains  in 
ordinary  appeals.  The  parties  agree  as  to  the  contents  of 
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the  case  and  the  appellant  has  the  same  printed  and  certified 
to  the  Registrar  of  the  Supreme  Court  by  the  Secretary  of 
the  Board  of  Railway  Commissioners.  If  the  parties  are 
unable  to  agree,  the  case  is  settled  by  the  Board  or  the 
chairman  thereof. 

S.  56,  ss.  4.  As  they  have  done  with  respect  to  the 
corresponding  section  of  the  Exchequer  Court  Act,  the  Com- 
missioners for  the  Revision  of  the  Statutes  have  redrafted 
the  original  section.  3  Edw.  VII.,  c.  58,  s.  44,  so  as  to  pro- 
vide that  the  time  from  which  notice  of  appeal  runs  shall  be 
the  date  of  the  setting  down  of  the  appeal  and  not  the  date 
of  the  deposit.  Vide  notes  to  Exchequer  appeals,  s.  82,  sub- 
section 2,  supra,  p. 

Appeal  to  the  Privy  Council. 

Canadian  Pacific  Rly.  Co.  v.  City  of  Toronto  and  the  Grand  Trunk 
Ely.  Co.  (1911),  A.C.  461. 

In  this  case  Lord  Atkinson  said :  ' l  The  Railway  Board  is 
constituted  by  the  Railway  Act  of  1903  (3  Edw.  VII.,  c.  58). 
By  s.  26  very  extensive  powers  are  given  to  them  as  to  the 
orders  they  may  make  affecting  the  rights  and  obligations 
of  railway  companies.  For  the  purpose  of  exercising  their 
jurisdiction  they  are  a  Court  of  record  and  have  all  the 
powers  of  a  Superior  Court.  By  s.  56,  subsection  2,  an 
appeal,  if  allowed  by  a  judge  of  the  Supreme  Court,  lies  to 
that  Court  from  the  Board  on  any  question  of  jurisdiction, 
and  by  subsection  3,  on  any  question  of  law,  by  leave  of  the 
Boardl  to  the  same  tribunal.  By  subsection  5  of  the  same 
section  the  Supreme  Court  is  to  certify  to  the  Board  its 
opinion  on  the  question  of  jurisdiction  or  of  law  so  referred 
to  it,  and  the  Board  is  to  make  an  order  in  accordance  there- 
with. And  by  subsection  9  it  is  provided  that  the  order  of 
the  Board  as  to  be  final  and  it  is  not  to  be  restrained  or  re- 
viewed, questioned,  or  removed  by  prohibition,  injunction, 
etc. 

'  It  is  argued  that,  as  the  Supreme  Court  only  certifies 
its  opinion,  the  order  made  is  the  order  of  the  Board,  and 
this  is  declared  to  be  final.  But  a  Court  of  Appeal,  unless 
empowered  to  make  such  an  order  as  they  think  the  Court 
appealed  from  should  have  made,  can  only  certify  its  opinion 
to  the  Court  appealed  from,  leaving"  it  to  the  latter  to  act 
upon  the  opinion  so  expressed  and  to  make  the  proper  order. 
That  is  merely  machinery,  however.  Moreover,  it  is  ex- 
pressly provided  by  subsection  3  of  section  56  that  the  Court 
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is  to  determine  the  questions  of  jurisdiction  and  of  law  re- 
ferred to  it.  These  determinations  are  decisions  of  that 
tribunal,  and  in  their  Lordships'  opinion  the  language  of 
the  section  is  not  sufficient,  according  to  the  authorities 
cited,  to  take  away  the  prerogative  of  the  Crown. 

"They  therefore  think  that  an  appeal  to  the  Crown  lies 
from  the  judgments  appealed  against." 

Section  70  of  the    Supreme    Court    Act    does    not  apply  to 
appeals  from  Board  of  Railway  Commissioners. 

Grand  Trunk  Ely.   do.  v.  Department  of  Agriculture,   42   Can. 
S.C.E.  557,  supra,  p. 

Other  cases. 

G.T.  Ely.  Co.  v.  Perrault,  36  Can.  S.C.R.  671. 

Orders  'directing  the  > establishment  of  farm  crossings 
over  railways  subject  to  "  The  Railway  Act,  1903,"  are  ex- 
clusively within  the  jurisdiction  of  the  Board  of  Railway 
Commissioners  for  Canada. 

The  right  claimed  by  the  plaintiff's  action,  instituted  in 
1904,  to  have  a  farm  crossing  established  and  maintained 
by  the  railway  company  cannot  .be  enforced  under  the  pro- 
visions of  the  Act,  16  V.,  c.  37  (Can.)  incorporating  the 
Grand  Trunk  Railway  Company  of  Canada. 

Judgment  appealed  from  reversed,  Idington,  J.,  dis- 
senting in  regard  to  damages  and  costs. 

An  application  to  have  the  appeal  quashed  on  the 
grounds  that  the  costs  of  the  establishing  the  crossing  de- 
manded together  with  the  damages  sought  to  be  recovered 
by  the  plaintiff  would  amount  to  less  than  $2,000  and  that 
the  case  did  not  come  within  the  provisions  of  the  Supreme 
Court  Act  permitting  appeals  from  the  Province  of  Quebec 
was  dismissed. 

Toronto  v.  Grand  Trunk  Ely.  Co.,  37  Can  S.C.E.  232. 

Sections  187  and  188  of  the  Railway  Act,  1888,  em- 
powering the  Railway  Committee  of  the  Privy  Council  to 
order  any  crossing  over  a  highway  of"  a  railway  subject  to 
its  jurisdiction  to  be  protected  by  gates  or  otherwise,  are 
intra  vires  of  the  Parliament  of  Canada,  Idington,  J.,  dis- 
senting. (Sections  186  and  187  of  the  Railway  Act,  1903, 
now  R.S.,  c.  37,  ss.  232-3),  confer  similar  powers  on  the 
Board  of  Railway  Commissioners.) 
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Ottawa  Electric  Ely.  Co.  v.  City  of  Ottawa,  and  Canada  Atlantic 
Ely.  Co.,  37  Can.  S.C.E.  354. 

The  power  of  the  Board  of  Railway  Commissioners, 
under  s.  186  of  the  Railway  Act,  1903,  to  order  a  highway 
tc  be  carried  over  or  under  a  railway  is  not  restricted  to  the 
case  of  opening  up  a  new  highway,  but  may  be  exercised  in 
respect  to  one  already  in  existence. 

The  application  for  such  order  may  be  made  by  the  muni- 
cipality as  well  as  by  the  railway  company. 

The  Board,  on  application  by  the  City  of  Ottawa,  ordered 
a  subway  to  be  made  under  the  track  of  the  Canada  Atlantic 
Rly.  Co.  where  it  crosses  Bank  Street,  the  cost  to  be  appor- 
tioned among  the  City,  the  C  .A.  Rly.  Co.  and  the  Ottawa 
Electric  Rly.  Co.  By  an  agreement  between  the  Electric 
Company  and  the  city  the  company  was  given  the  right  to 
run  its  cars  along  Bank  Street  and  over  the  railway  crossing, 
paying  therefor  a  specific  sum  per  mile.  The  company  ap- 
pealed from  that  portion  of  the  order  making  them  contri- 
bute to  the  cost  of  the  subway,  contending  that  the  city  was 
obliged  to  furnish  them  with  a  street  over  which  to  run 
their  cars  and  they  could  not  be  subjected  to  greater  bur- 
dens than  those  imposed  by  the  agreement. 

It  was  held  that  the  Electric  Company  was  a  company 
''interested  or  affected"  in  or  by  the  said  work  within  the 
meaning  of  s.  47  of  the  said  Railway  Act,  and  could  properly 
be  ordered  to  contribute  to  the  cost  thereof. 

It  w,as  further  held  that  there  was  nothing  in  the  agree- 
ment between  said  company  and  the  city  to  prevent  the 
Board  making  said  order  or  to  alter  the  liability  of  the  coin- 
pnny  so  to  contribute. 

Eed  Mountain  Ely.  Co.  v.  Blue,  39  Can.  S.C.E.  390.     C.E.  [1909J 

A.C.  210. 

The  question  for  the  jury  was  whether  or  not  the  place 
of  the  origin  of  the  fire  which  caused  the  damages  was  within 
the  limits  of  the  "right  of  way"  which  the  defendants  were, 
by  the  Railway  Act,  1903,  obliged  to  keep  free  from  unneces- 
sary combustible  matter,  and  their  finding  was  that  it  did,  but 
the  charge  of  the  judge  was  calculated  to  leave  the  impres- 
sion that  any  space  where  trees  had  been  cut,  under  the 
powers  conferred  by  s.  118  (j)  of  that  Act,  might  be  treated 
as  included  within ''the  "right  of  way,"  and,  in  effect,  made 
a  direction  on  issues  not  raised  by  the  pleadings  or  at  the 
trial,  as  to  negligent  exercise  of  the  privilege  conferred  by 
that  section. 
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It  was  held  that  in  consequence  of  the  want  ol'  more 
explicit  directions  to  the  jury  on  the  question  of  law  and 
the  misdirection  as  to  the  issues,  the  defendants  were  en- 
titled to  a  new  trial. 

The  court  refused  an  application  by  the  respondents, 
on  the  hearing  of  the  appeal,  for  leave  to  supplement  the 
appeal  case  by  the  production  of  plans  of  the  right  of  way 
which  had  not  been  produced  at  the  trial,  as  being  contrary 
to  the  established  course  of  the  court.  This  decision  was 
reversed  by  the  Privy  Council  (1909)  A.C. 

Canadian  Pacific  Ely.  Co.  v.  Carruthers,  39  Can.  S.C.R.  251. 

C's  horses  strayed  from  his  enclosed  pasture  situated 
beside  a  highway  which  ran  parallel  to  the  company's  rail- 
way, entered  a  neigbour's  field  adjacent  thereto,  passed 
thence  upon  the  track  through  an  opening  in  the  fence, 
which  had  not  been  provided  with  a  gate  by  the  company, 
and  were  killed  by  a  train.  There  was  no  person  in  charge 
of  the  animals,  nor  was  there  evidence  that  they  got  at  large 
through  any  negligence  or  wilful  act  attributable  to  C. 

It  was  held,  affirming  the  judgment  appealed  from 
(16  Man.  R.  323)  that  under  the  provisions  of  the  fourth 
subsection  of  s.  237  of  the  Railway  Act,  1903,  the  company 
was  liable  in  damages  for  the  loss  sustained  notwithstanding 
that  the  animals  had  got  upon  the  track  while  at  large  in  a 
place  other  than  a  highway  intersected  by  the  railway. 

Canadian  Pacific  Ely.  Co.  v.  The  King,  39  Can.  S.C.R.  476. 

The  provisions  of  s.  2,  ss.  (2)  of  c.  87,  Con.  Ord.  N.W.T. 
(3898),  as  amended  by  the  N.W.T.  Ordinances,  c.  25  (1st 
sess.)  and  c.  30,  2nd  sess.)  in  1903,  in  so  far  as  they  relate 
to  fires  caused  by  the  escape  of  sparks,  etc.,  from  railway 
locomotives,  constitute  4< railway  legislation,"  strictly  so- 
called,  and,  as  such,  are  beyond  the  competence  of  the  Legis- 
lature of  the  North-West  Territories.  The  Canadian  Pacific 
Uly.  Co.  v.  The  Parish  of  Notre  Dame  de  Bonsecours  (1899), 
A.C.  367,  and  Madden  v.  The  Nelson  and  Fort  Sheppard 
Ely.  'Co.  (1899),  A.C.  626,  referred  to. 

The  judgments  appealed  from  were  reversed  Idington,  J., 
dissenting. 

Canadian  Northern  Ely.  Co.  v.  Robinson,  43  Can.  S.C.R.  587. 

Injuries  suffered  through  the  refusal  by  a  railway  com- 
pany to  furnish  reasonable  and  proper  facilities  for  receiv- 
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ing,  forwarding  and  delivering  freight,  as  required  by  the 
Railway  Act,  to  and  from  a  shipper's  warehouse,  by  means 
of  a  private  spur-track  connecting  with  the  railway,  do  not 
fall  within  the  class  of  injuries  described  as  resulting 
from  the  construction  or  operation  of  the  railway,  in  s.  242 
of  the  Railway  Act,  3  Edw.  VII.,  c.  58,  and  consequently 
an  action  to  recover  damages  therefor  is  not  barred  by  the 
limitation  prescribed  by  that  section  for  the  commencement 
of  actions  and  suits  for  indemnity. 

Judgments  appealed   from    (19   Man.   R.   300)    affirmed, 
Girouard  and  Davies,  JJ.,  dissenting. 
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Appendix  G. 

Winding-Up  Act  Cases 


THE  WINDING-UP  ACT. 
R.S.,   c.   144. 

1O1.  Except  in  the  North-West  Territories,  any  person  dis- 
satisfied with  an  order  or  decision  of  the  court  or  a  single  judge 
in  any  proceeding  under  this  Act  may, — 

(a.)  if  the  question  to  be  raised  on  the  appeal,  involves  future 
rights;  or 

(b.)  if  the  order  or  decision  is  likely  to  affect  other  cases  of  a 
similar  nature  in  tlie  winding-up  proceedings;  or 

(c.)  if  the  amount  involved  in  the  appeal,  exceeds  five  hun- 
dred dollars, 

by  leave  of  a  judge  of  the  court,  appeal  therefrom.    R.S.,  c.  129, 
s.  74. 

102.  Such  appeal  shall  lie. 

(a.)  in  Ontario,  to  the  Court  of  Appeal  for  Ontario; 
(b.)  in  Quebec,  to  the  Court  of  King's  Bench;  and 
(c.)  in  Manitoba  to  the  Court  of  Appeal; 
(d.)  in  British  Columbia  to  the  Court  of  Appeal; 
(e.)  in  any  of  the  other  Provinces  and  the  Yukon  Territory, 
to  a  Superior  Court  in  bane.   R.S.,  c.  129,  s.  74;  7-8  E.  VII.  c.  74. 

103.  In   the   North- West   Territory,    any   person   dissatisfied 
with  an  order  or  decision  of  the  court  or  a  single  judge,  in  any 
proceeding  under  this  Act  may,  by  leave  of  a  judge  of  the  Sn- 
preme  Court  of  Canada,  appeal  therefrom  to  the  Supreme  Court 
of  Canada.     R.S.,  c.  129,  s.  74. 


APPENDIX   G.  807 

104.  All  appeals  shall  be  regulated,   as  far  as  possible,  ac- 
cording to  the  practice  in  other  cases  of  the  court  appealed  to, 
but  no  appeal  hereinbefore  authorized  shall  be  entertained  unless 
the  appellant  has,  within  fourteen  days  from  the  rendering  of  the 
order  or  decision,  or  within  such  further  time  as  the  court  or 
judge  appealed  from  or  in  the  North-West  Territories  a  judge  of 
the  Supreme  Court  of  Canada  allows,  taken  proceedings  therein 
to  perfect  his  appeal,  nor  unless  within  th'e  said  time,   he  has 
made  a  deposit  or  given  sufficient  security,  according  to  the  prac- 
tice of  the  court  appealed  to  that  he  will  duly  prosecute  the  said 
appeal  and  pay  such  damages  and  costs  as  may  be  awarded  to 
the  respondent.    R.S.,  c.  129,  s.  74. 

105.  If  the  party  appellant  does  not  proceed  with  his  appeal, 
according  to  this  Act  and  the  rules  of  practice  applicable,  the 
court  appealed  to,  on  the  application  of  the  respondent,  may  dis- 
miss the  appeal  with  or  without  costs.    R.S.,  c.  129,  s.  75. 

106.  An  appeal  if  the  amount  involved  therein  exceeds  two 
thousand  dollars  shall  by  leave  of  a  judge  of  the  Supreme  Court 
of  Canada  lie  to  that  court  from, — 

(a.)  the  Court  of  Appeal  in  the  Provinces  of  Ontario,  Mani- 
toba and  British  Columbia. 

(b.)  the  Court  of  King's  Bench  in  Quebec;  or 
(c.)  a  Superior  Court  in  bane,  in  any  other  of  the  other  Pro- 
vinces or  in  the  Yukon  Territory.   R.S.,  c.  129,  s.  76;  9-10  E.  VII. 
c.  62. 

In  re  Montreal  Cold  Storage  &  Freezing  Co.  in  liquidation;  Ward 
v.  Mullin,  Cout.  Cas.  341. 

The  Registrar: — When  the  application  first  came  before 
me  it  was  contended  by  the  petitioner,  and  this  contention 
is  repeated  in  the  written  argument  filed  by  his  counsel,  that 
upon  the  petitioner  establishing  that  the  amount  involved 
exceeded  $2,000  he  was  practically  entitled,  as  of  right,  to 
bring1  his  appeal  and  have  his  security  allowed. 

T  do  not  so  construe  the  section  in  question.  On  the  con- 
tray  I  am  of  the  opinion  that  the  words  "an  appeal  shall 
lie  to  the  Supreme  Court  of  Canada  by  leave  of  a  judge  of 
the  said  Supreme  Court "  must  receive  the  same  construction 
in  this  section  as  has  been  placed  upon  them  in  other  statutes 
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that  confer  jurisdiction  upon  the  Supreme  Court  only  after 
leave  or  special  leave  has  been  granted  by  that  Court.  By 
60  &  61  V.,  c.  34,  an  appeal  is  given  to  the  Supreme  Court 
from  the  Court  of  Appeal  for  Ontario  by  special  leave  of 
the  Supreme  Court,  and  quite  recently  in  the;  case  of  The 
Lake  Erie  and  Detroit  River  Ely.  Co.  v.  Marsh  (35  Can. 
S.C.R.  197),  Mr.  Justice  Nesbitt,  speaking  for  the  court, 
lays  down  some  general  principles  applicable  to  applications 
of  this  sort,  and  which,  it  appears  to  me,  when  applied  to 
the  facts  of  this  case,  are  conclusive  of  the  application.  He 
says  that  "  where  the  case  involves  matter  of  public  interest, 
or  some  important  question  of  law,  or  the  application  of  Im- 
perial or  Dominion  statutes,  or  a  conflict  of  provincial  and 
Dominion  authority,  or  questions  of  law  applicable  to  the 
whole  Dominion,  leave  may  well  be  granted." 

Subsequently  (1st  February,  1905)  the  decision  of  the 
Registrar  was  affirmed  by  Mr.  Justice  Girouard  in  Cham- 
bers. 

Leave  to  appeal. 

It  is  doubtful  whether  the  power  of  a  judge  in  Cham- 
bers conferred  upon  the  Registrar  by  section  109  of  the 
Supreme  Court  Act,  and  General  Order,  No.  83,  extend  to 
cases  where  by  another  Act,  jurisdiction  is  conferred  upon 
a  judge  of  the  Supreme  Court.  Until  recently,  applications 
for  leave  to  appeal  under  the  Winding-up  Act,  section  106, 
were  made  to  the  Registrar  in  Chambers,  who  granted  or  re- 
fused the  applications  subject  to  an  appeal  to  a  judge  of  the 
Court.  Allen  v.  Hanson,  18  Can.  S.C.R.  667 ;  Ontario  Banlt 
v.  Chaplin,  20  Can.  S.C.R.  115:  McCaskill  v.  Common,  Cass. 
Prac.  2nd.  ed.,  123. 

In  Common  v.  McArthur,  29  Can.  S.C.R.  239,  on  the 
argument  of  the  appeal,  Sir  Henry  Strong  expressed  some 
doubts  as  to  the  power  of  the  Registrar  to  grant  leave  to 
appeal  in  that  case. 

Recently,  the  Registrar  has  disclaimed  jurisdiction  and 
the  applications  have  been  made  to  a  judge  in  Chambers. 

Per  saltum  appeals. 

Re  Gushing  Sulphite  Fibre  Co.,  36  Can.  S.C.R.  494. 

Leave  to  appeal  per  saltum  under  section  26  of  the 
Supreme  Court  Act,  cannot  be  granted  in  a  case  under  the 
Dominion  Winding-up  Act.  An  application  under  section 
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76  (now  100)  of  the  \Vinding-up  Act,  for  leave  to  appeal 
from  a  judgment  of  the  Supreme  Court  of  New  Brunswick 
was  refused  where  the  judge  had  made  no  formal  order  on 
the  petition  for  a  windiug-up  order  and  the  proceedings 
before  the  full  Court  were  in  the  nature  of  a  reference 
rather  than  of  an  appeal  from  his  decision. 

Time  for  appealing. 

In  the  first  edition  of  this  work  it  was  said  "the  general 
procedure  relating  to  appeals  to  the  Supreme  Court  is 
applicable  to  appeals  under  the  Winding-up  Act,  and 
the  appeal  must  be  brought  within  60  days  from  the 
signing  or  entry  or  pronouncing  of  the  judgment  appealed 
from,  as  provided  in  section  69  of  the  Supreme  Court  Act. 
As  the  court  below  has  no  power  to  grant  leave  to  appeal,  it 
cannot  under  section  71  of  the  Supreme  Court  Act,  extend 
the  time  for  bringing  the  appeal.  Barrett  v.  Syndicat 
Lyonnais  du  Klondike,  33  Can.  S.C.R.  667;  and  as  the 
Supreme  Court  itself  has  no  power  to  allow  an  appeal  to  be 
brought  after  the  60  days  have  expired  provided  for  by 
section  69,  it  follows  that  where  the  appeal  is  not  taken 
within  the  time  provided  by  the  Supreme  Court  Act  no 
power  exists  anywhere  to  allow  the  appeal." 

This  statement  was  based  upon  s.  43  of  the  Supreme 
Court  Act  which  provides  that  "  Notwithstanding  anything 
in  this  Act  contained,  the  Court  shall  also  have  jurisdic- 
tion as  provided  in  any  other  act  conferring  jurisdiction," 
which  had  been  construed  in  the  Registrar's  office  as  having 
the  effect  of  bringing  all  such  appeals  within  the  purview  of 
all  the  general  provisions  of  the  Supreme  Court  Act  with 
respect  to  appeals.  In  view  of  the  decisions  of  the  Grand 
Trunk  Ely.  Co.  v.  Department  of  Agriculture,  42  Can. 
S.C.R.  557,  the  view  so  expressed  may  well  be  questioned. 

Canadian  Mutual  Loan  Co.  v.  Lee,  34  Can.  S.C.R.  224. 

Per  Taschereau,  C.J. — "The  appellant  now  asks  that, 
failing  his  maintaining  his  appeal  as  of  right,  we  should 
grant  him  special  leave  under  subsection  (c.).  But  that 
application  is  too  late,  assuming  that  it  could  be  heard  with- 
out notice  to  the  respondent.  More  than  sixty  days  have 
elapsed  since  the  judgment  he  would  now  appeal  from; 
section  40  Supreme  Court  Act  (now  section  69)  ;  and  under 
a  constant  jurisprudence,  our  power  to  grant  special  leave 
is  gone,  and  the  time  cannot  be  extended  for  such  a  purpose 
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either  under  section  42  (now  section  71)  which  applies  ex- 
clusively to  appeals  as  of  right,  or  under  Rule  70  which  has 
always  been  construed  as  not  applying  to  delays  fixed  by 
statute.  Our  jurisprudence  on  the  subject  under  this  On- 
tario Act  is  the  same  that  we  have  followed  as  to  leave  to 
appeal  per  saltum  under  section  26,  subsection  3  (now  sec- 
tion 42). 

Ontario  Bank  v.  Chaplin,  20  Can.  S.C.R.  152. 

After  this  appeal  had  been  set  down  for  hearing  in  the 
Supreme  Court,  without  any  leave  having  been  obtained 
from  a  judge  of  the  Supreme  Court  in  accordance  with 
section  76  (now  106)  of  the  Winding-up  Act,  the  appellant 
applied  for  and  obtained  from  a  judge  of  the  court  below  an 
extension  of  time  for  bringing  his  appeal.  The  appellant 
then  applied  to  the  Kegistrar  of  the  Supreme  Court  in 
Chambers  for  leave  to  appeal,  which  was  granted  mine  pro 
tune,  and  his  order,  declared  that  all  proceedings  had  upon 
the  appeal  should  be  considered  as  taken  subsequently  to 
the  order  granting  leave  to  appeal.  No  objection  was  taken 
before  the  Supreme  Court  to  these  orders,  and  the  appeal 
was  heard  on  the  merits,  but  the  decision  in  Barrett  v.  Syn- 
dicat  Lyonnais  du  Klondike,  33  Can.  S.C.R.  667,  and  Can- 
adian Mutual  v.  Lee,  34  Can.  S.C.R.  224,  above  cited,  shew 
that  the  order  of  the  judge  of  the  court  below  extending 
the  tune,  as  well  as  the  order  of  the  Registrar  granting  leave, 
\vere  without  jurisdiction,  and  this  decision  must  be  taken 
to  be  overruled. 

Amount  involved. 

Stephens  v.  Gerth,  24  Can.  S.C.R.  716. 

Appeal  from  a  decision  of  the  Court  of  Appeal  for  On- 
tario, reversing  the  order  of  the  master  in  ordinary  who 
settled  the  respondents  on  the  list  of  contributories  of  the 
Ontario  Express  and  Transportation  Co.  under  the  Winding- 
up  Act. 

An  appeal  will  only  lie  to  the  Supreme  Court  in  pro- 
ceedings under  the  Winding-up  Act  where  the  amount  in- 
volved is  $2,000  or  over.  In  this  case  there  were  six  persons 
on  the  list  by  the  master,  one  for  $1,000  and  the  others  for 
$900  each,  and  all  were  released  from  liability  by  the  de- 
cision of  the  Court  of  Appeal  from  which  this  appeal  was 
brougnt. 
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The  Supreme  Court  held  that  the  aggregate  amount  for 
.which  the  respondents  were  sought  to  be  made  liable  ex- 
ceeding $2,000  did  not  give  it  jurisdiction,  but  that  the 
position  was  the  same  as  if  proceedings  had  been  taken 
separately  against  each. 

Appeal  quashed  with  costs. 

Re  Gushing  Sulphite  Fibre  Co.,  37  Can.  S.C.R.  427. 

Held,  that  a  judgment  refusing  to  set  aside  a  winding- 
up  order  does  not  involve  any  amount,  and  leave  to  appeal 
therefrom  cannot  be  granted.  An  appeal  lies  to  the  Su- 
preme Court  only  in  cases  where  monetary  questions  are  to 
be  considered  as  for  instance,  where  the  question  is  as  to 
whether  anyone  should  be  placed  upon  the  list  of  contribu- 
tones  or  should  be  held  liable  or  not  liable  quoad  his  char- 
acter as  shareholder  or  where  some  such  similar  matter  is  in 
controversy.  It  is  regrettable  that  there  is  no  appeal  to 
the  Supreme  Court  upon  all  matters  under  the  Winding-up 
Act.  so  that  there  might  be  a  tribunal  by  which  the  practice 
in  all  the  provincial  courts  should  be  made  uniform. 

In  Shoolbred  v.  Clark,  17  Can.  S.C.R.  265,  no  question 
of  jurisdiction  being  raised,  the  Supreme  Court  entertained 
an  appeal  from  the  decision  of  the  Court  of  Appeal  for 
Ontario  which  dismissed  an  appeal  from  the  judgment  of 
Boyd.  C.,  who  made  an  order  for  winding-up  the  Union  Fire 
Ins.  Co.,  under  the  Dominion  Winding-up  Act. 

Liability  of  liquidation  for  costs. 

Hood  v.  Eden,  llth  Dec.,  1905. 

In  this  case  a  motion  was  made  to  the  Court  to  vary 
the  minutes  of  judgment  of  the  Registrar  who  settled  the 
same  making  the  costs  payable  out  of  the  estate  and  not 
against  the  liquidator  personally  as  asked  for  by  the  suc- 
cessful appellants.  The  master  had  placed  the  appellants 
upon  the  list  of  contributories  and  his  judgment  had  been 
affirmed  by  the  courts  below.  The  Supreme  Court  dis- 
missed the  motion  with  costs. 

Sections  101.  102,  103  and  104  of  the  Winding-up  Act 
are  reproductions  of  R.S.,  c.  129,  s.  74,  subsections  1.  2,  3 
and  4. 

In  re  Gushing  Sulphite  Fibre  Co.,  37  Can.  S.C.R.  427. 

It  was  contended  on  behalf  of  the  respondents  on  the 
motion  to  quash,  that  the  provisions  of  subsection  4  requir- 
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ing  that  tne  appeal  should  be  brought  wihin  14  days,  applied 
to  appeals  to  the  Supreme  Court  of  Canada,  but  this  con- 
tention was  rejected  by  the  Court. 

Section  104  of  the  Winding-up  Act,  it  will  be  perceived 
now  makes  it  clear  that  the  provisions  of  that  section  only 
apply  to  appeals  to  the  provincial  courts  of  appeal  and  not 
to  the  Supreme  Court. 

125.  The  courts  of  the  various  Provinces,  and  the  judges  of 
the  said  courts  respectively,  shall  be  auxiliary  to  one  another  for 
the  purposes  of  this  Act;  and  the  winding  up  of  the  business 
of  the  company  or  any  matter  or  proceeding  relating  thereto  may 
be  transferred  from  one  court  to  another  with  the  concurrence, 
or  by  the  order  or  orders  of  the  two  courts,  or  by  an  order  of 
the  Supreme  Court  of  Canada.  R.S.,  c.  129,  s.  84. 

In  re  British  Columbia  General  Contract  Co.,  Oct.  14th,  1908. 

The  company  in  this  case  was  incorporated  in  British 
Columbia,  and  carried  on  business  in  that  province,  and  also 
in  Alberta  and  Saskatchewan.  An  order  was  made  for  the 
winding  up  of  the  company  in  British  Columbia,  and  prior 
and  subsequent  thereto,  garnishing  proceedings  in  which  the 
Canadian  Pacific  Rly.  Co.  were  garnishees,  were  taken  in  the 
courts  of  Alberta  and  Saskatchewan.  Upon  an  application 
made  by  the  liquidators,  the  Supreme  Court  ordered  that  the 
winding  up  of  the  company,  and  all  matters  relating  thereto 
be  transferred  from  the  said  courts  of  Alberta  and  Saskat- 
chewan to  the  Supreme  Court  of  British  Columbia. 
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Criminal    Appeals 


THE   CRIMINAL  CODE. 

B.S.,   c.   146. 
Criminal  Appeals. 

S.  761  of  the  Criminal  Code   (R.S.C.  19(W.  c,  146)    reads 
as  follows: — 

"  761.  Any  person  aggrieved,  the  prosecutor  or  complainant 
as  well  as  the  defendant,  who  desires  to  question  a  conviction, 
order,  determination  or  other  proceeding  of  a  justice  under  this 
Part,  on  the  ground  that  it  is  erroneous  in  point  of  law,  or  is  in 
excess  of  jurisdiction,  may  apply  to  such  justice  to  state  and 
sign  a  case  setting  forth  the  facts  of  the  cape  and  the  grounds  on 
which  the  proceeding  is  questioned,  and  if  the  justice  declines 
to  state  the  case,  may  apply  to  the  court  for  an  order  requiring 
the  case  to  be  stated. 

' '  2.  The  application  shall  be  made  and  the  case  stated  within 
such  time  and  in  such  manner  as  is,  from  time  to  time,  directed  by 
rules  or  orders  under  section  five  hundred  and  seventy-six/' 

Mating  a  case. 

Lafferty  v.  Lincoln,  38  Can.  S.C.R.  620. 

Appeal  from  the  judgment  of  the  Supreme  Court  of  the 
North-West  Territories,  in  bane,  Harvey  arid  Stuart,  JJ., 
dissenting,  on  a  case  stated,  whereby  the  conviction  of  the 
respondent  by  the  police  magistrate  of  the  City  of  Calgary, 
Alta.,  for  an  offence  under  the  Medical  Profession  Act, 
55 
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6  Edw.  VII.,  c.  28,  of  the  statutes  of  Alberta  (1906),  was 
quashed  and  the  said  Act  declared  ultra  vires  of  the  Legis- 
lative Assembly  of  the  Province  of  Alberta. 

Special  leave  for  the  appeal  was  granted  by  the  full  court, 
under  the  provisions  of  the  Supreme  Court  Act,  R.S.  (1906), 
c.  193,  s.  37  (c)  (supra,  p.  106). 

1013.  An  appeal  from  the  verdict  or  judgment  of  any  court 
or  judge  having  jurisdiction  in  criminal  cases,  or  of  a  magistrate 
proceeding   under   section   seven  hundred   and   seventy-seven,   on 
the  trial  of  any  person  for  an  indictable  offence,  shall  lie  upon 
the  application  of  such  person  if  convicted,  to  the  Court  of  Appeal 
in  the  cases  hereinafter  provided  for,  and  in  no  others. 

2.  Whenever  the  judges  of  the  Court  of  Appeal  are  unanimous 
in  deciding  an  appeal  brought  before  the  said  court  their  decision 
shall  be  final. 

3.  If  any  of  the  judges  dissent  from  the  opinion  of  the  ma- 
jority, an  appeal  shall  lie  from  such  decision  to  the  Supreme  Court 
of  Canada  as  hereinafter  provided. 

1014.  No  proceeding  in  error  shall  be  taken  in  any  criminal 
case. 

2.  The  court  before  which  any  accused  person  is  tried  may, 
either   during   or   after   the   trial,   reserve   any   question  of  law 
arising  either  on  the  trial  or  on  any  of  the  proceedings  prelim- 
inary,  subsequent,   or  incidental  thereto,   or   arising  out   of  the 
direction  of  the  judge,  for  the  opinion  of  the  court  of  appeal  in 
manner  hereinafter  provided. 

3.  Either  the  prosecutor  or  the  accused  may  during  the  trial, 
either  orally  or  in  writing,  apply  to  the  court  to  reserve  any  such 
question  as  aforesaid,  and  the  court,  if  it  refuses  so  to  reserve  it, 
shall  nevertheless  take  a  note  of  such  objection. 

4.  After  a  question  is  reserved  the  trial  shall  proceed  as  in 
other  cases. 

5.  If  the  result  is  a  conviction,  the  court  may  in  its  discretion 
respite  the  execution  of  the  sentence   or  postpone  sentence  till 
the  question  reserved  has  been  decided,  and  shall  in  its  discretion 
commit  the  person  convicted  to  prison  or  admit  him  to  bail  with 
one  or  two  sufficient  sureties,  in  such  sums  as  the  court  thinks  fit, 
to  surrender  at  such  time  as  the  court  directs. 
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6.  If  the  question  is  reserved,  a  case  shall  be  stated  for  the 
opinion  of  the  court  of  appeal. 

Bad  v.  The  King,  40  Can.  S.C.R.  272. 

By  s.  1014  (3)  of  the  Criminal  Code  either  party  may 
"during  the  trial  of  a  prisoner  on  indictment  apply  to  have 
a  question  which  has  arisen  reserved  for  adjudication  by  the 
Court  of  Appeal." 

It  was  held,  that  for  the  purposes  of  such  provision  the 
trial  ends  with  the  verdict  after  which  no  such  application 
••an  be  entertained. 

1019-  No  conviction  shall  be  set  aside  nor  any  new  trial 
directed,  although  it  appears  that  some  evidence  was  improperly 
admitted  or  rejected,  or  that  something  not  according  to  law  was 
done  at  the  trial  or  some  misdirection  given,  unless,  in  the  opinion 
of  the  court  of  appeal,  some  substantial  wrong  or  miscarriage 
was  thereby  occasioned  on  the  trial:  Provided  that  if  the  court 
of  appeal  is  of  opinion  that  any  challenge  for  the  defence  was 
improperly  disallowed,  a  new  trial  shall  be  granted. 

Allen  v.  The  King,  44  Can.  S.C.R,  331. 

It  was  held,  reversing  the  judgment  appealed  from 
(16  B.C.  Kep.  9),  Davies  and  Idington,  JJ.,  dissenting,  that 
where  evidence  has  been  improperly  admitted  or  something 
not  according  to  law  has  been  done  at  the  trial  which  may 
have  operated  prejudicially  to  the  accused  upon  a  material 
issue,  although  it  has  not  been  and  cannot  be  shewn  that  it 
did,  in  fact,  so  operate,  and  although  the  evidence  which 
was  properly  admitted  at  the  trial  warranted  the  conviction, 
the  court  of  appeal  may  order  a  new  trial. 

1024.  Any  person  convicted  of  any  indictable  offence,  whose 
conviction  has  been  affirmed  on  an  appeal  taken  under  section 
ten  hundred  and  thirteen  may  appeal  to  the  Supreme  Court  of 
Canada  against  the  affirmance  of  such  conviction;  Provided  that 
no  such  appeal  can  be  taken  if  the  Court  of  Appeal  is  unanimous 
in  affirming  the  conviction,  nor  unless  notice  of  appeal  in  writing 
has  been  served  on  the  Attorney-General  within  fifteen  days  after 
such  affirmance  or  such  further  time  as  may  be  allowed  by  the 
Supreme  Court  of  Canada  or  a  judge  thereof. 
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2.  The  Supreme  Court  of  Canada  shall  make  such  rule  or  order 
thereon,  either  in  affirmance  of  the  conviction  or  for  granting  a 
new  trial,  or  otherwise,  or  for  granting  or  refusing  such  applica- 
tion, as  the  justice  of  the  case  requires,  and  shall  make  all  other 
necessary  rules  and  orders  for  carrying  such  rule  or  order  into 
effect. 

3.  Unless  such  appeal  is  brought  on  for  hearing  by  the  appel- 
lant at  the  session  of  the  Supreme  Court  during  which  such  affirm- 
ance takes  place,  or  the  session  next  thereafter  if  the  said  Court 
is  not  then  in  session,  the  appeal  shall  be  held  to  have  been  aban- 
doned, unless  otherwise  ordered  by  the  Supreme  Court  or  a  judge 
thereof. 

4.  The  judgment  of  the  Supreme  Court  shall,  in  all  cases  be 
final  and  conclusive. 

Gilbert  v.  The  King,  38  Can.  S.C.R.  207. 

The  power  given  by  s.  1024  of  the  Criminal  Code  (R.8. 
(1906),  c.  146),  to  a  Judge  of  the  Supreme  Court  of 
Canada  to  extend  the  time  for  service  on  the  Attorney- 
General  of  notice  of  an  appeal  in  a  reserved  Crown  case 
may  be  exercised  after  the  expiration  of  the  time  limited 
by  the  code  for  the  service  of  such  notice.  Banner  v.  John- 
ston L.R.  5  H.L.  157)  and  Vaughan  v.  Richardson  (17  (Jan. 
S.C.R,  703)  followed. 

Gilbert  v.  The  King,  38  Can.  S.C.R.  284. 

Two  questions  were  reserved  by  the  trial  judge  for  the 
opinion  of  the  court  of  appeal,  but  lie  refused  toi  reserve  a 
third  question,  as  to  the  correctness  of  his  charge  on  the 
ground  that  no  objection  to  the  charge  had  been  taken  at 
the  trial.  The  court  of  appeal  took  all  three  questions  into 
consideration  and  dismissed  the  appeal,  there  being  no  dis- 
sent from  the  affirmance  of  the  conviction  on  the  first  and 
third  questions,  but  one  of  the  judges  being  of  opinion  that 
the  appeal  should  be  allowed  and  a  new  trial  ordered  upon 
the  second  question  reserved.  On  an  appeal  to  the  Supreme 
Court  of  Canada  the  majority  of  the  court  being  of  opinion 
that  the  appeal  should  be  dismissed,  declined  to  express  any 
opinion  as  to  whether  or  not  an  appeal  would  lie  upon 
questions  as  to  which  there  had  been  no  dissent  in  the  court 
appealed  from. 
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1025.  Notwithstanding  any  royal  prerogative,  or  any  thing 
contained  in  the  Interpretation  Act  or  in  the  Supreme  Court  Act, 
no  appeal  shall  be  brought  in  any  criminal  case  from  any  judg- 
ment or  order  of  any  court  in  Canada  to  any  Court  of  Appeal  or 
authority,  by  which  in  the  United  Kingdom  appeals  or  petitions 
to  His  Majesty  in  Council  may  be  heard. 

Section  2  of  the  Criminal  Code  contains  a  definition  of  the 
following  expressions: 

Section  2  subsection  (2).  "  Attorney-General"  means  the 
Attorney-General  or  Solicitor-General  of  any  province  in  Canada 
in  which  any  proceedings  are  taken  under  this  Act,  and,  with 
respect  to  the  Territories,  the  Attorney- General  of  Canada. 

Subsection   (5).     "Court  of  Appeal"  includes, — 

(a.)  in  the  Province  of  Ontario,  the  Court  of  Appeal  for 
Ontario ; 

(b.)  in  the  Province  of  Quebec,  the  Court  of  King's  Bench, 
appeal  side; 

(c.)  in  the  Provinces  of  Nova  Scotia  and  New  Brunswick,  the 
Supreme  Court  in  bane; 

(cl.)  in  the  Province  of  British  Columbia,  the  Court  of  Appeal; 

(d.)  in  the  Province  of  Prince  Edward  Island,  the  Supreme 
Court  of  Judicature; 

(e.)  in  the  Province  of  Manitoba,  the  Court  of  Appeal; 

(f.)  in  the  Provinces  of  Alberta  and  Saskatchewan,  the 
Supreme  Court  of  the  North- West  Territories  in  bane,  until  the 
same  is  abolished,  and  tfiereafter  such  court  as  is  by  the  legisla- 
ture of  the  said  provinces  respectively  substituted  therefor; 

(g.)  in  the  Yukon  Territory,  the  Supreme  Court  of  Canada; 

Laliberte  v.  The  Queen,  1  Can.  S.C.R.  117. 

Held,  that,  since  the  passing  of  32  &  33  V..  c.  29,  s.  80, 
repealing  so  much  of  c.  77  of  Cons.  Stat.  L.C.  as  would 
authorize  any  court  of  the  Province  of  Quebec  to  order  or 
grant  a  new  trial  in  any  criminal  case,  and  of  32  &  33  V., 
c.  36,  repealing  s.  63  of  c.  77  Cons.  Stats.  L.C.,  the  Court 
of  Queen's  Bench  of  the  Province  of  Quebec  has  no  power 
to  grant  a  new  trial,  and  that  the  Supreme  Court  of  Canada. 
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exercising  the  ordinary  appellate  powers  of  the  court,  under 
s.  38  (now  51)  of  38  V..  c.  11,  should  give  the  judgment 
which  the  court  whose  judgment  is  appealed  from  ought  to 
have  given,  viz.:  to  reverse  the  judgment  which  has  been 
given,  and  order  prisoner's  discharge. 

Amer  v.  The  Queen,  2  Can.  S.C.R.  592. 

In  Michaelmas  term,  1877,  certain  questions  of  law  re- 
served, which  arose  on  the  trial  of  the  appellants,  were 
argued  before  the  Court  of  Queen's  Bench  for  Ontario, 
composed  of  Harrison,  C.J.,  and  Wilson,  J.,  the  third  judge 
of  said  court  being  absent;  and  on  the  4th  February,  1878, 
the  said  court,  composed  of  the  same  judges,  delivered  judg- 
ment affirming  the  conviction  of  the  appellants  for  man- 
slaughter. 

Held,  that  the  conviction  of  the  court  of  Queen's  Bench, 
although  affirmed  but  by  two  judges  was  unanimous,  and 
therefore  not  appealable. 

Viau  v.  The  Queen,  29  Can.  S.C.R.  90. 

An  appeal  to  the  Supreme  Court  of  Canada  does  not  lie 
in  cases  where  a  new  trial  has  been  granted  by  the  Court 
of  Appeal,  under  the  provisions  of  the  Criminal  Code,  1892. 
sections  742  to  750  inclusively  (now  1013  to  1024  inclusive). 
The  word  "opinion"  as  used  in  subsection  2  of  section  742 
of  "The  Criminal  Code,  1892,"  must  be  construed  as  mean- 
ing a  "decision"  or  "judgment"  of  the  Court  of  Appeal 
in  criminal  cases. 

Ellis  v.  The  Queen,  22  Can.  S.C.R.  7. 

Contempt  of  court  is  a  criminal  proceeding  and  unless 
it  comes  within  the  provisions  of  the  Criminal  Code  an 
appeal  does  not  lie  to  the  Supreme  Court  from  a  judgment 
in  proceedings  therefor. 

Mclntosh  v.  The  Queen,  23  Can.  S.C.R.  180. 

Where  on  a  criminal  trial  a  motion  for  a  reserved  case 
made  on  two  grounds  is  refused,  and  on  appeal  to  the  Court 
of  Queen's  Bench  (appeal  side),  that  Court  is  unanimous 
in  affirming  the  decision  of  the  trial  judge  as  to  one  of  such 
grounds  but  not  as  to  the  other,  an  appeal  to  the  Supreme 
Court  can  only  be  based  on  the  one  as  to  which  there  was 
dissent. 
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Rice  v.  The  King,  32  Can.  S.C.R.  480. 

Appeals  to  the  Supreme  Court  of  Canada  in  criminal 
cases  are  regulated  solely  by  the  provisions  of  the  Criminal 
Code. 

Gosselin  v.  The  King,  33  Can.  S.C.R.  255. 

Under  the  provisions  of  "The  Canada  Evidence  Act, 
1893,"  the  husband  or  wife  of  a  person  charged  with  an 
indictable  offence  is  not  only  a  competent  witness  for  or 
against  the  person  accused  but  may  also  be  compelled  to 
testify.  Mills,  J.,  dissenting. 

Evidence  by  the  wife  of  the  person  accused  of  acts  per- 
formed by  her  under  directions  of  counsel  sent  to  her  by 
the  accused  to  give  the  directions  is  not  a  communication 
from  the  husband  to  his  wife  in  respect  of  which  the  Canada 
Evidence  Act  forbids  her  to  testify.  Mills,  J.,  dissenting. 

Cf.  The  Canada  Evidence  Act,  1906,  c.  145. 

Clement  v.  La  Banque  Nationale,  33  Can.  S.C.R.  343. 

On  a  contestation  of  a  statement  of  an  insolvent  trader 
by  a  creditor  claiming  a  sum  exceeding  $2,000,  the  judgment 
appealed  from  condemned  the  appellant,  under  the  pro- 
visions of  Art.  888  C.P.Q.,  to  three  months'  imprisonment 
for  secretion  of  a  portion  of  his  insolvent  estate,  to  the  value 
of  at  least'  $6,000. 

Held,  that  there  was  no  pecuniary  amount  in  controversy 
and  there  could  be  no  appeal  to  the  Supreme  Court  of 
Canada. 

Gaynor  &  Gree!        rhe  United  States  of  America,  36  Can.  S.C.R. 

247. 

A  motion  for  a  writ  of  prohibition  to  restrain  an  extra- 
dition commissioner  from  investigating  a  charge  of  a  criminal 
nature  upon  which  an  application  for  extradition  has  been 
made  is  a  proceeding  arising  out  of  a  criminal  charge  within 
the  meaning  of  section  24  (#.)  of  the  Supreme  Court  Act, 
as  amended  by  54  &  55  V.,  c.  25,  s.  2,  and,  in  such  a  case  no 
appeal  lies  to  the  Supreme  Court  of  Canada.  Tn  Re  Wood- 
liall  (20  Q.B.D.  832),  and  Hunt  v.  The  United  Mates  (16 
TT.S.R,  424)  referred  1o. 

The  procedure  in  Criminal  appeals  in  tlio  Supremo  Court 
is  regulated  by  Rules  46,  47,  48  and  49. 

No  printed  case,  or  factum,  is  required,  and  no  fees  have 
to  be  paid  to  the  Registrar  and  no  security  has  to  be  given. 
Soe  section  75,  subsection  2,  Supreme  Court  Act. 
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Appendix  I. 


R.S.C.  c.  139. 


AN    ACT    RESPECTING    THE    SUPRKMR    COTRT    OK 

CANADA. 


SHORT    TITLE. 

1.  This  Act  may  be   cited   us  the   Supreme   Court    Act. 
R.S.,  c,  135,  s.  1. 

INTERPRETATION. 

2.  In  this  Act,  unless  the  context  otherwise  requires, — 
(a)  "  the  Supreme  Court  "  or  ';  the  Court  "  means  the 

Supreme  Court  of  Canada; 

(6)  "  judge  '?  means  a  judge  of  the  Supreme  Court  of 
Canada  and  includes  the  Chief  Justice ; 

(c)  lt  Registrar  "  means  the  Registrar  of  the  Supreme 
Court ; 

(d)  li  judgment  "  when  used  with  reference  to  the  court 
appealed  from,   includes   any  judgment,   rule,   order, 
decision,  decree,  decretal    order   or    sentence  thereof; 
and  when  used  with  reference  to  the  Supreme  Court, 
includes  any  judgment  or  order  of  that  court; 

(e)  "  final  judgment  "  means  any  judgment,  rule,  order 
or  decision,  whereby  the   action,   suit,   cause,   matter 
or   other   judicial   proceeding,    is   finally    determined 
and  concluded; 

(/)  "  appeal  "  includes  any  proceeding  to  set  aside  or 
vary  any  judgment  of  the  court  appealed  from; 

(g)  "  the  court  appealed  from  "  means  the  court  from 
which  the  appeal  is  brought  directly  to  the  Supreme 
Court,  whether  such  court  is  one  of  original  juris- 
diction or  a  court  of  appeal; 

(h)  "  witness  "  means  any  person,  whether  a  party  or 
not,  to  be  examined  under  the  provisions  of  this  Act. 
R.S.,  c.  135,  ss.  2  and  96. 
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THE     COURT. 

3.  The    court    of   common    law    and    equity    in    and   for 
Canada  now  existing  under  the  name  of  the  Supreme  Court 
of  Canada  is  hereby  continued  under  that  name,  as  a  general 
court  of  appeal  for  Canada,  and  as  an  additional  court  for 
the  better  administration  of  the  laws  of  Canada,  and  shall 
continue  to  be  a  court  of  record.    6  Edw.  VII.,  c.  50,  s.  1. 

THE    JUDGES. 

4.  The  Supreme  Court  shall  consist  of  a  chief  justice  to 
be  called  the    Chief    Justice    of    Canada,    and  five  puisne 
judges,  who  shall  be  appointed  by  the  Governor  in  Council 
by  letters  patent  under  the  Great  Seal.     59  V.,  c.  14,  s.  1. 

5.  Any  person  may  be  appointed  a  judge  who  is  or  has 
been  a,  judge  of  a  superior  court  of  any  of  the  provinces  of 
Canada   or  a   barrister   or  advocate   of   at   least   ten  years' 
standing   at   the  bar   of   any   of  the   said   provinces.     R.S., 
c.  135,  s.  4. 

6.  Two  at  least  of  the  judges  shal  be  appointed  from 
among  the  judges  of  the  Court  of  King's  Bench,  or  of  the 
Superior  Court,  or  the  barristers  or  advocates  of  the  Pro- 
vince of  Quebec.     R.S.,  c.  135,  s.  4. 

7.  No  judge  shall    hold  any    other    office  of    emolument 
either  under  the  Government  of  Canada  or  under  the  govern- 
ment of  any  province  of  Canada.     R.S.,  c.  135,  s.  4. 

8.  The  judges    shall    reside   at    the    city    of    Ottawa,    or 
within  five  miles  thereof.     R.S.,  c.  135,  s.  4. 

9.  The  judges  shall  hold  office   during  good  behaviour, 
but  shall  be  removable  by  the  Governor-General  on  address 
of  the  Senate  and  House  of  Commons.     R.S.,  c.  135,  s.  5. 

10.  Every  judge  shall,  previously  to  entering  upon  the 
duties  of  his  office  as  such  judge,  take  an  oath  in  the  form 
following  :— 

"I,  ,  do  solemnly  and  sincerely  promise 

and  swear  that  I  will  duly  and  faithfully,  and  to  the  best  of 
my  skill  and  knowledge,  execute  the  powers  and  trusts 
reposed  in  me  as  chief  justice  (or  as  one  of  the  judges)  of 
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the  Supreme  Court  of  Canada.     So  help  me  God."     fl.S 
c.  135,  s.  9 ;  50-51  V.,  c.  16,  s.  57. 

11.  Such  oath  shall  be  administered  to  the  Chief  Justice 
before   the   Governor-General,    or   person   administering   the 
Government  of  Canada,  in  Council,  and  to  the  puisne  judges 
by  the  Chief  Justice,  or,  in  his  absence  or  illness,  by  any 
other  judge  present  at  Ottawa.     R.S.,  c.  135,  s.  10. 

THE    REGISTRAR    AND    OTHER    OFFICERS. 

12.  The  Governor    in    Council    may,  by  an  instrument 
under  the  Great  Seal,  appoint  a  fit  and  proper  person,  being 
a  barrister  of  at  least  five  years'  standing,  to  be  Registrar 
of  the  Supreme  Court.     R.S.,  c.  135,  s.  11. 

13.  The  Registrar  shall  hold  office  during  pleasure  and 
shall  reside  and  keep  an  office  at  the  city  of  Ottawa.     R.S., 
c.  135,  s.  11. 

14.  The  Registrar  shall  have  the  rank  of  a  deputy  head 
of  a  department,  and  shall  be  paid  a  salary  beginning  on  his 
appointment  at    three    thousand  five    hundred    dollars    per 
annum,    with    an  annual  increase  of  one  hundred  dollars, 
until  a  maximum  salary  is  reached  of  four  thousand  dollars. 
3  E.  VII.,  c.  69,  s.  1. 

15.  The  Registrar  shall,  subject  to  the  direction  of  the 
Minister  of  Justice,   oversee   and  direct  the   officers,   clerks 
and  employees  appointed  to  the  Court.     3   E.  VII.,  c.   69. 
s.  3. 

16.  The  Registrar  shall  give  his  full  time  to  the  public 
service,  and  shall  not  receive  any  pay,  fee  or  allowance  in 
any   form  in   excess   of  the  amount  hereinbefore  provided. 
3  E.  VII.,  c.  69,  s.  3. 

17.  The   Registrar   shall,   under  the   supervision   of  the 
Minister  of  Justice,  have  the  management  and  control  of  thp 
Library  of  the  Court  and  the  purchase  of  all  books  therefor. 
51  V.,  c.  37,  s.  4. 

18.  The  Registrar  shall,  until  otherwise  provided,  pub- 
lish the  reports  of  the  decisions  of  the  Court.     50-51  V.,  c.  16, 
s.  57. 
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19.  The  Registrar  shall  have  such  authority  to  exercise  the 
jurisdiction  of  a  judge  sitting  in  chambers  as  may  be  con- 
ferred upon  him  by  general  rules  or  orders  made  under  this 
Act.     50-51  V.,  c.  16,  s.  57. 

20.  TEe   Governor  in   Council  may  appoint   a   reporter 
and  assistant  reporter,  who  shall  report  the  decisions  of  the 
Court,  and  who  shall  be  paid  such  salaries  respectively  as 
the  Governor  in  Council  determines.     50-51  V.,  c.  16,  s.  57. 

21.  The  Governor  in   Council  may,   from  time  to  time, 
appoint  such  other  clerks  and  servants  of  the  Court  as  are 
necessary,    all    of   whom   shall  hold   office   daring   pleasure. 
R.S.,  c.  135,  s.  11 ;  50-51  V.,  c.  16,  s.  57. 

22.  The  provisions  of  the  Civil  Service  Act  and  of  the 
Civil    Service    Superannuation    and    Retirement  Act   fshall, 
so  far  as  applicable,  extend  and  apply  to  such  officers,  clerks 
and  servants  at  the  seat  of  Government.     R.S.,  c.  135,  s.  14. 

23.  The  Sheriff  of  the  county  of  Carleton,  in  the  pro- 
vince of  .Ontario,  shall  be  "ex  officio  an  officer  of  the  Court 
and  shall  perform  the  duties  and  functions  of  a  sheriff  in 
connection  therewith.     R.S.,  c.  135,  s.  15. 

BARRISTERS    AND    SOLICITORS. 

24.  All  persons  who  are  barristers  or  advocates  in  any 
of  the  provinces  of  Canada  may  practise  as  barristers,  ad- 
vocates and   counsel   in  the   Supreme   Court.     R.S.,  c.   135, 
s.  16 ;  50-51  V.,  c.  16,  s.  57. 

25.  All  persons   who   are  attorneys  or  solicitors   of  the 
superior   courts   in   any   of   the   provinces   of   Canada   may 
practise  as  attorneys,  solicitors  and  proctors  in  the  Supreme 
Court.     R.S.,  c.  135,  s.  17;  50-51  V.  c.  16,  s.  57. 

26.  All   persons  who   may  practise   as  barristers,    advo- 
cates, counsel,  attorneys,  solicitors  or  proctors  in  the  Supreme 
Court   shall   be  officers   of  the   Court.     R.S.,  c.   135,   s.   18; 
50-51  V.,  c.  16,  s.  57. 

SESSIONS    AND    QUORUM. 

27.  Any  five  of  the  judges  of  the  Supreme  Court  shall 
constitute  a  quorum  and  may  lawfully  hold  the  Court.  51  V., 
c.  37,  s.  1. 
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28.  It  shall  not  be  necessary  for  all  the  judges  who  have 
heard  the  argument  in  any1  case  to  be  present  in  order  to 
constitute  the  Court  for  delivery  of  judgment  in  such  case, 
but  in  the  absence  of  any  judge,  from  illness  or  any  other 
cause,   judgment   may   be    delivered   by   a   majority  of   the 
judges  who  were  present  at  the  hearing.     51  V.,  c.  37,  s.  1. 

29.  Any  judge  who  has  heard  the  case  and  is  absent  at 
the  delivery  of  judgment,  may  hand  his  opinion  in  writing 
to  any  judge  present  at  the  delivery  of  judgment,  to  be  read 
or  announced  in  open  court,  and  then  be  left  with  the  Regis- 
trar or  reporter  of  the  Court.     51  V.,  c.  37,  s.  1. 

30.  No    judge    against    whose    judgment    an    appeal    is 
brought,  or  who  took  part  in  the  trial  of  the  cause  or  matter, 
or  in  the  hearing  in  a  court  below,  shall  sit  or  take  part  in 
the  hearing  of  or  adjudication  upon  the  proceedings  in  the 
Supreme  Court. 

2.  In  any  cause  or  matter  in  which  a  judge  is  unable  to 
sit  or  take  part  in  consequence  of  the  provisions  of  this  sec- 
tion, any  four  of  the  other  judges  of  the  Supreme  Court 
shall  constitute  a  quorum  and  may  lawfully  hold  the  court. 
52  V.,  c.  37,  s.  1. 

31.  Any  four  judges  shall  constitute  a  quorum  and  may 
lawfully  hold  the  court  in  cases  where  the  parties  consent 
to  be  heard  before  a  court  so  composed.     59  V.,  c.  14,  a.  2. 

32.  The  Supreme  Court  for  the  purpose  of  hearing  and 
determining  appeals,  shall  hold  in  each  year,  at  the  city  of 
Ottawa,  three  sessions. 

2.  The  first  session  shal  begin  on  the  third  Tuesday  of 
February,  the  second  on  the  first  Tuesday  in  May,  and  the 
third  on  the  first  Tuesday  in  October,  in  each  year. 

3.  Each  of  the  said  sessions  shall  be  continued  until  the 
business  before  the  court  is  disposed  of.     U.S.,  c.  135,  s.  20; 
54-55  V.,  c.  25,  s.  1. 

33.  The  Supreme  Court  may  adjourn  any  session  from 
time  to  time  and  meet  again  at  the  time  appointed  for  the 
transaction  of  business. 

2.  Notice  of  such  adjournment  and  of  the  day  fixed  for 
the  continuance  of  such  session  shall  be  given  by  the  Regis- 
trar in  the  Canada  Gazette.  R.S.,  c.  135,  s.  21. 
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34.  The  Court  may  be  convened  at  any  time  by  the  Chief 
Justice,  or,  in  the  event  of  his  absence  or  illness,  by  the 
senior  puisne  judge,  in  such  manner  as  is  prescribed  by  the 
rules  of  Court.  R.S.,  c.  135,  s.  22. 


APPELLATE   JURISDICTION. 

35.  The  Supreme  Court  shall  have,  hold  and  exercise  an 
appellate,  civil  and  criminal  jurisdiction  within  and  through- 
out Canada.     R.S.,  c.  135,  s.  23. 

36.  Except  as  hereinafter  otherwise  provided,  an  appeal 
shall  lie  to  the  Supreme  Court  from  any  final  judgment  of 
the  highest  court  of  final  resort  now  or  hereafter  established 
in  any  province  of  Canada,  whether  such  court  is  a  court  of 
appeal  or  original  jurisdiction,  in  cases  in  which  the  court 
of  original  jurisdiction  is  a  superior  court;  Provided  that,— 

(a)  there  shall  be  no  appeal  from  a  judgment  in  any 
case  of  proceedings  for  or  upon  a  writ  of  habeas 
corpus,  certiorari  or  prohibition  arising  out  of  a 
criminal  charge  or  in  any  case  of  proceedings  for  or 
upon  a  writ  of  habeas  corpus,  arising  out  of  any  claim 
for  extradition  made  under  any  treaty;  and, 

(6)  there  shall  be  no  appeal  in  a  criminal  case  except  as 
provided  in  the  Criminal  Code.  R.S.,  c.  135,  ss.  24 
and  31;  54-55  V.,  c.  25,  s.  2;  55-56  V.,  c.  29,  ss.  742 
and  750. 

37.  Except  as  hereinafter  otherwise  provided,  an  appeal 
shall  lie  to  the  Supreme  Court  from  any  final  judgment  of 
the  highest  court  of  final  resort  now  or  hereafter  established 
in  any  province  of  Canada,  whether  such  court  is  a  court  of 
appeal   or   of   original   jurisdiction,   where   the   action,   suit, 
cause,  matter  or  other  judicial  proceeding  has  not  originated 
in  a  superior  court,  in  the  following  cases: — 

(a)  In  the  province  of  Quebec  if  the  matter  in  contro- 
versy involves  the  question  of  or  relates  to  any  fee 
of  office,  duty,  rent,  revenue,  sum  of  money  payable 
to  His  Majesty,  or  to  any  title  to  lands  or  tenements, 
annual  rents  and  other  matters  or  things  where 
rights  in  future  might  be  bound:  or  amounts  to  or 
exceeds  the  sum  or  value  of  two  thousand  dollars; 

(6)  In  the  provinces  of  Nova  Scotia,  New  Brunswick, 
British  Columbia  and  Prince  Edward  Island,  if  the 
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sum  or  value  of  the  matter  in  dispute  amounts  to 
two  hundred  and  fifty  dollars  or  upwards,  and  in 
which  the  court  of  first  instance  possesses  concurrent 
jurisdiction  with  a  superior  court; 

(c)  In  the  provinces  of   Saskatchewan  and  Alberta  by 
leave  of  the  Supreme   Court   of  Canada  or  a  judge 
thereof ; 

(d)  From  any  judgment  on  appeal  in  a  case  or  proceed- 
ing instituted  in  any  court  of  probate  in  any  pro- 
vince of  Canada  other  than  the  province  of  Quebec, 
unless  the  matter  in  controversy  does  not  exceed  five 
hundred  dollars, 

(e)  In  the  Yukon  Territory  in  the  case  of  any  judgment 
upon  appeal  from  the  Gold  Commissioner.     50-51  V., 
c.  16,  s.  57 ;  51  V.,  c.  37,  ss.  2  and  3 ;  52  V.,  c.  37,  s.  2 ; 
54-55  V.,  c.  25,  s.  3;  56  V.,  c.  29,  s.  2;  2  E..  VII.,  c.  35, 
s.  4. 

38.  Except  as  hereinafter  otherwise  provided,  an  appeal 
shall  lie  to  the  Supreme  Court  from  the  judgment,  whether 
final  or  not,  of  the  highest  court  of  final  resort  now  or  here- 
after established  in  any  province  of  Canada,  whether  such 
court  is  a  court  of  appeal  or  of  original  jurisdiction,  where 
the  court  of  original  jurisdiction  is  a  superior  court,  in  the 
following  cases : — 

(a)  Upon  any  motion  to  enter  a  verdict  or  non-suit  upon 
a  point  reserved  at  the  trial; 

(6)   Upon  any  motion  for  a  new  trial; 

(c)  In  any  action,  suit,  cause,  matter  or  other  judicial 
proceeding  originally  instituted  in  any  superior  court 
of  equity  in  any  province  of  Canada  other  than  the 
province  of  Quebec,  and  from  any  judgment  in  any 
action,  suit,  cause,  matter  or  judicial  proceeding,  in 
the  nature  of  a  suit  or  proceeding  in  equity,  originally 
instituted  in  any  superior  court  in  any  province  of 
Canada  other  than  the  province  of  Quebec.  R.S., 
c.  135,  s.  24;  54  55  V.,  c.  25,  s.  2. 

39.  Except  as  hereinafter  otherwise  provided  an  appeal 
shall  lie  to  the  Supreme  Court, — 

(a)  from  the  judgment  upon  a  special  case,  unless  the 
parties  agree  to  the  contrary,  and  the  Supreme  Court 


APPENDIX    I. 

shall  draw  any  inference  of  fact  from  the  facts  stated 
in  the  special  case  which  the  court  appealed  from 
should  have  drawn; 

(b)  from  the  judgment  upon  any  motion  to  set  aside  an 
awrard  or  upon  any  motion  by  way  of  appeal  from  an 
award  made  in  any  superior  court  in  any  of  the  pro- 
vinces of  Canada  other  than  the  province  of  Quebec; 

(c)  from  the  judgment  in  any  case  of  proceedings  for  or 
upon  a  writ  of  habeas  corpus,  certiorari  or  prohibition 
not  arising  out  of  a  criminal  charge; 

(d)  in  any  case  or  proceeding  for  or  upon  a  writ  of  man- 
damus; and, 

(e)  in  any  case  in  which  a  by-law  of  a  municipal  cor- 
poration has  been  quashed  by  a  rule  or  order  of  court 
or  the  rule  -or  order  to  quash  has  been  refused  after 
argument.     R.S.,  c.  135,  s.  24;  54-55  V.,  c.  25,  s.  2. 

40.  In  the  province  of  Quebec  an  appeal  shall  lie  to  the 
Supreme   Court  from  any  judgment  of  the  Superior  Court 
in   Review   where  the  Court   confirms   the   judgment   of  the 
court  of  first  instance,  and  its  judgment  is  not  appealable 
to  the  Court  of    King's    Bench,    but  is    appealable  to    His 
Majesty  in  Council.     54-55  V.,  c.  25,  s.  2. 

41.  An  appeal  shall  lie  to  the  Supreme  Court  from  the 
judgment  of   any   court   of   last   resort  created  under   pro- 
vincial legislation  to   adjudicate   concerning  the   assessment 
of  property  for  provincial  or  municipal  purposes,  in  cases 
where  the  person  or  persons  presiding  over  such  court  is  or 
are  by  provincial  or  municipal  authority  authorized  to  ad- 
judicate, and  the     judgment     appealed     from  involves  the 
assessment  of  property  at  a  value  of  not  less  than  ten  thou- 
sand dollars.     52  V.,  c.  37,  s.  2. 

4:2.  Except  as  otherwise  provided  in  this  Act  or  in  the 
Act  providing  for  the  appeal,  no  appeal  shall  lie  to  the 
Supreme  Court,  but  from  the  highest  court  of  last  resort  hav- 
ing jurisdiction  in  the  province  in  Avhich  the  action,  suit, 
cause,  matter  or  other  judicial  proceeding  was  originally  in- 
stituted, whether  the  judgment  or  decision  in  such  action,  suit, 
cause,  matter  or  other  judicial  proceeding  was  or  was  not  a 
proper  subject  of  appeal  to  such  highest  court  of  last  report: 
Provided  that  an  appeal  shall  lie  directly  to  the  Supreme 
Court  without  any  intermediate  appeal  being  had  to  any 
intermediate  court  of  appeal  in  the  province, — 
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(a)  from  the  judgment  of  the  court  of  original  jurisdic- 
tion by  consent  of  parties; 

(&)  by  leave  of  the  Supreme  Court  or  a  judge  thereof 
from  any  judgment  pronounced  by  a  superior  court 
of  equity  or  by  any  judge  in  equity,  or  by  any 
superior  court  in  any  action,  cause,  matter  or  other 
judicial  proceeding  in  the  nature  of  a  suit  or  pro- 
ceeding in  equity;  and, 

(c)  by  leave  of  the  Supreme  Court  or  a  judge  thereof 
from  the  final  judgment  of  any  superior  court  of  any 
province  other  than  the  province  of  Quebec  in  any 
action,  suit,  cause,  matter  or  other  judicial  proceed- 
ing originally  commenced  -in  such  superior  court. 
R.S.,  c.  135,  s.  26. 

43.  Notwithstanding  anything  in  this  Act  contained  the 
court  shall  also  have  jurisdiction  as  provided  in  any  other 
Act  conferring  jurisdiction.     R.S.,  c.  135,  s.  25. 

44.  Except  as  provided  in  this  Act  or  in  the  Act  pro- 
viding for  the;  appeal,  an  appeal  shall  lie  only  from  final 
judgments  in  actions,  suits,  causes,  matters  and  other  judicial 
proceedings   originally  instituted  in   the   Superior   Court  of 
the  province  of  Quebec,  or  originally  instituted  in  a  superior 
court  in  any  of  the  provinces  of  Canada  other  than  the  pro- 
vince of  Quebec.     R.S.,  c.  135,  s.  28. 

45.  No   appeal   shall   lie   from   any   order   made   in   any 
action,  suit,  cause,  matter  or  other  judicial  proceeding  made 
in  the  exercise  of  the  judicial  discretion  of  the  court  or  judge 
making  the  same;  but  this  exception  shall  not  include  de- 
crees and  decretal  orders  in  actions,   suits,   causes,   matters 
or  other  judicial  proceedings  in  equity,  or  in  actions  or  suits 
causes,  matters  or  other  judicial  proceedings  in  the  nature 
of  suits  or  proceedings  in  equity  instituted  in  any  superior 
court.     R.S.,  c.  135,  s.  27. 

46.  No  appeal  shall  lie  to  the  Supreme  Court  from  any 
judgment  rendered  in  the  province  of  Quebec  in  any  action, 
suit,  cause,  matter  or  other   judicial  proceeding  unless  the 
matter  in  controversy, — 

(a)  involves  the  question  of  the  validity  of  an  Act  of  the 
Parliament  of  Canada,  or  of  the  legislature  of  any  of 
the  provinces  of  Canada,  or  of  an  ordinance  or  act 
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of  any  of  the  councils  or  legislative  bodies  of  any  of 
the  territories  or  districts  of  Canada ;  or, 

(6)  relates  to  any  fee  of  office,  duty,  rent,  revenue,  or 
any  sum  of  money  payable  to  His  Majesty,  or  to  any 
title  to  lands  cr  tenements,  annual  rents  and  other 
matters  or  things  where  rights  in  future  might  be 
bound ;  or, 

(c)   amounts  to  the  sum  or  value  of  two  thousand  dollars. 

2.  In  the  province  of  Quebec  whenever  the  right  to 
appeal  is  dependent  upon  the  amount  in  dispute  such 
amount  shall  be  understood  to  be  that  demanded  and  not 
that  recovered,  if  they  are  different.  R.S.,  c.  135,  s.  29; 
54-55  V,  c.  25,  s.  3;  56  V.,  c.  29,  s.  1. 

47.  Nothing  in  the  three  sections  last  preceding  shall  in 
any  way  affect  appeals  in  Exchequer  cases,  cases  of  rules  for 
new  trials,  and  cases  of  mandamus,  habeas  corpus,  and  muni- 
cipal by-laws.     U.S.,  c.  135,  s.  30. 

48.  No  appeal  shall  lie  to  the  Supreme  Court  from  any 
judgment  cf  the  Court  of  Appeal  for  Ontario,  unless,— 

(a)  the  title  to  real  estate  or  some  interest  therein  is  in 

question ; 
(6)   the  validity  of  a  patent  is  affected; 

(c)  the  matter  in  controversy  in  the  appeal  exceeds  the 
sum   or  value   of   one   thousand   dollars   exclusive   of 
costs ; 

(d)  the  matter  in  question  relates  to  the  taking  of  an 
annual  -or  other  rent,  customary  or  other  duty  or  fee, 
or  a  like  demand  of  a  general  or  public  nature  affect- 
ing future  rights;  or, 

(e)  special  leave  of  the  Court  of  Appeal  for  Ontario  or 
of  the   Supreme  Court  of   Canada  to   appeal  to  such 
last-mentioned  Court  is  granted. 

2.  "Whenever  the  right  to  appeal  is  dependent  up-on  the 
amount  in  dispute  such  amount  shall  be  understood  to  be 
that  demanded  and  not  that  recovered,  if  they  are  different. 
60-61  V.,  c.  34,  s.  1. 

49.  No  appeal  shall  lie  to  the  Supreme  Court  from  any 
final  judgment  of  the  Territorial  Court  of  the  Yukon  Terri- 
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tory,  other  than  upon   an   appeal   from   the   Gold   Commis- 
sioner, unless, — 

(a)  the  matter  in  question  relates  to  the  taking  of  an 
annual  or  other  rent,  customary  or  other  duty  or  fee, 
or  a  like  demand  of  a  public  or  general  nature  affect- 
ing future  rights; 

(6)  the  title  to  real  estate  -or  some  interest  therein  is  in 
question ; 

(c)  the  validity  of  a  patent  is  affected; 

(d)  it  is  a  proceeding  for  or  upon  a  mandamus,  prohibi- 
tion or  injunction;  or, 

(e)  the   matter   in  controversy   amounts  to   the   sum   or 
value  of  two  thousand  dollars  or  upwards.     2  E.  VII., 
c.  35,  s.  4. 

JUDGMENTS. 

50.  The  Court  may  quash  proceedings  in  cases  brought 
before  it  in  which  an  appeal  does  not  lie,  or  whenever  such 
proceedings  are  taken  against  good  faith.     R.S.,  c.  135,  s.  59. 

51.  The  Court  may  dismiss  an  appeal  or  give  the  judg- 
ment and  award  the  process  or  other  proceedings  which  the 
court,  whose  decision  is  appealed  against,  should  have  given 
or  awarded.     R.S.,  c.  135,  s.  60. 

52.  On   any   appeal,    the    Court  may,   in   its   discretion, 
order  a  new  trial,  if  the  ends  of  justice  seem  to  require  it, 
although  such  new  trial  is  deemed  necessary  upon  the  ground 
that  the  verdict  is   against  the  weight  of  evidence.     R.S., 
c.  135,  s.  61. 

COSTS. 

53.  The  Court  may,  in  its  discretion,  order  the  payment 
of  the  costs  of  the  court  appealed  from,  and  also  of  the 
appeal,    or    any  part  thereof,  as    well    when  the    judgment 
appealed  from  is  varied  or  reversed  as  when  it  is  affirmed. 
R.S.,  c.  135,  s.  62. 

AMENDMENTS. 

54.  At  any  time  during  the  pendency  of  an  appeal  before 
the  Court,  the  Court  may,  upon  the  application  of  any  of  the 
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parties,  or  without  any  such  application,  make  all  such  amend- 
ments as  are  necessary  for  the  purpose  of  determining  the 
appeal,  or  the  real  question  or  controversy  between  the  par- 
ties, as  disclosed  by  the  pleadings,  evidence  or  proceedings. 
R.S,  c.  135,  s.  63. 

55.  Any   such   amendment   may   be    made,    whether   the 
necessity  for  the  same  is  or  is  not  occasioned  by  the  defect, 
error,  act,  default  or  neglect  of  the  party  applying  to  amend. 
R.S.,  c.  135,  s.  64. 

56.  Every  amendment   shall  be  made   upon   such  terms 
as  to  payment  of  costs,  postponing  the  hearing  or  otherwise 
as  to  the  Court  seems  just.     R.S.,  c.  135,  s.  65. 


INTEREST. 

57.  If  on  appeal  against  any  judgment,  the  Court  affirms 
such  judgment,  intereest  shall  be  allowed  by  the  Court  for 
such  time  as  execution  has  been  delayed  by  the  appeal. 
R.S.,  c.  135,  s.  66. 


CERTIFICATE   OF   JUDGMENT. 

58.  The  judgment  of  the  Court  in  appeal  shall  be  certi- 
fied by  the  Registrar  to  the  proper  officer  of  the  court  of 
original  jurisdiction,  who  shall  thereupon  make  all  proper 
and  necessary  entries  thereof;  and  all  subsequent  proceed- 
ings may  be  taken  thereupon  as  if  the  judgment  had  been 
given  or  pronounced  in  the  said  last  mentioned  court.  R.S., 
c.  135,  s.  67. 


JUDGMENT    FINAL    AND    CONCLUSIVE. 

59.  The  judgment  of  the  Court  shall,  in  all  cases,  be 
final  and  conclusive,  and  no  appeal  shall  be  brought  from 
any  judgment  or  order  of  the  Court  to  any  court  of  appeal 
established  by  the  Parliament  of  Great  Britain  and  Ireland, 
by  which  appeals  or  petitions  to  His  Majesty  in  Council  may 
be  ordered  to  be  heard,  saving  any  right  which  His  Majesty 
may  be  graciously  pleased  to  exercise  by  virtue  of  his  royal 
prerogative.  R.S.,  c.  135,  s.  71. 
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SPECIAL    JURISDICTION. 

References   by    Governor  in   Council. 
60.  Important  questions  of  law  or  fact  touching, — 

(a)  the   interpretation   of    The    British    North    America 
Acts,  1867  to  1886;  or, 

(b)  the    constitutionality  or   interpretation   of    any   Do- 
minion or  provincial  legislation;  or, 

(c)  the  appellate  jurisdiction  as  to  educational  matters, 
by  The  British  North  America  Act,  1867,  or  by  any 
other  Act  or  law  vested  in  the  Governor  in  Council; 
or, 

(d)  the  powers  of  the  Parliament  of  Canada,  or  of  the 
legislatures  of  the  provinces,  or  of  the  respective  gov- 
ernments thereof,  whether  or  not  the  particular  power 
in  question  has  been  or  is  proposed  to  be  executed; 
or, 

(e)  any  other  matter,  whether  or  not  in  the  opinion  of  the 
court   ejusdem  generis   with   the   foregoing   enumera- 
tions, with  reference  to  which  the  Governor  in  Coun- 
cil sees  fit  to  submit  any  such  question; 

may  be  referred  by  the  Governor  in  Council  to  the  Supreme 
Court  for  liearing  and  consideration ;  and  any  question 
touching  any  of  the  matters  aforesaid,  so  referred  by  the 
Governor  in  Council,  shall  be  conclusively  deemed  to  be  an 
important  question. 

2.  "When  any  such  reference  is  made  to  the  Court  it  shall 
be  the  duty  of  the  Court  _to^hear  _an4  consider—  it,  and  to 
answer  each  question  so  referred ;  and  the  Court  shall  certify 
to  the  Governor  in  Council,  for  his  information,  its  opinion 
upon  each   such   question,   with  the  reasons  for  each   such 
answer;  and     such    opinion     shall    be     pronounced  in  likej 

/manner  as  in  the  case  of  a  judgment  upon  an  appeal  to  the 
/Court;  and  any  judge  who  differs  from  the  opinion  of  the 
majority  shall  in  like  manner  certify  his  opinion  and  his 
V  reasons. 

3.  In  case  any  such  question  relates  to  the  constitutional 
validity  of  any  Act  which  has  heretofore  been  or  shall  here- 
after be  passed  by  the  legislature  of  any  province,  or  of  any 
provision  in  any  such    act,  or  in    case,  for    any   reason,  the 
government  of  any  province  has  any  special  interest  in  any 
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such  question,  the  Attorney-General  of  such  province,  shall 
be  notified  of  the  hearing,  in  -order  that  he  may  be  heard 
if  he  thinks  fit. 

4.  The  Court  shall  have  power  to  direct  that  any  person 
interested,  or,  where  there  is  a^class  of  persons  interested 
any   one   or  more  persons   as   representatives   of  such  class 
shall  be.  notified  of  the  hearing  upon  any  reference  under 
this  section,  and  such  person  shall  be  entitled  to  be  jieard 
thereon. 

5.  The  Court  may,  in  its  discretion,  request  any  counsel  to 
argue  the  case  as  to  any  interest  which  is  affected  and  as  to 
which  counsel  does  not  appear,  and  the  reasonable  expenses 
thereby  occasioned  may  be  paid  by  the  Minister  of  Finance 
out  of  any  moneys  appropriated  by  Parliament  for  expenses 
of  litigation.   • 

6.  The   opinion  of  the    Court   upon   any   such   reference, 
although  advisory  only,  shall,  for  all  purposes  of  appeal  to 
His  Majesty  in  Council,  be  treated  as  a  final  judgment  of  the 
said  Court  between  parties.     54-55  V.,  c.  25,  s.  4;  6  E.  VII., 
c.  50,  s.  2. 

References  by  Senate  or  House  of  Commons. 

61.  The  Court,  or  any  two  of  the  judges  thereof,  shall 
examine  and  report  upon  any  private  bill  or  petition  for  a 
private  bill  presented  to  the  Senate  or  House  of  Commons, 
and  referred  to  the  Court  under  any  rules  or  orders  made  by 
the  Senate  or  House  of  Commons.     E.S.,  c.  135,  s.  38. 

Habeas    Corpus. 

62.  Every  judge  of  the   Court  shall,   except  in  matters 
arising  out  of  any  claim  for  extradition  under  any  tivaty. 
have  concurrent  jurisdiction  with  the  courts  or  judges  of  the 
several  provinces,  to  issue  the  writ  of  habeas  corpus  ad  sub- 
jiciendum,  for  the  purpose  of  an  inquiry  into  the  cause  of 
commitment  in  any  criminal  case  under  any  Act  of  the  Par- 
liament of  Canada. 

2.  If  the  judge  refuses  the  writ  or  remands  the  prisoner, 
an  appeal  shall  lie  to  the  Court.     R.S.,  c.  135,  s.  32. 

63.  In  any  habeas  corpus  matter  before  a  judge  of  the 
Supreme  Court,  or  on  any  appeal  to  the  Supreme  Court  in 
any  habeas  corpus  matter,  the  Court  or  judge  shall  have  the 
same   power  to   bail,   discharge   or  commit  the   prisoner   or 
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person,  or  to  direct  him  to  be  detained  in  custody  or  otherwise 
to  deal  with  him  as  any  court,  judge  or  justice  of  the  peace 
having  jurisdiction  in  any  such  matters  in  any  province  of 
Canada.  R.S.,  c.  135,  s.  33. 

64.  On  any  appeal  to    the   court  in   any   habeas   corpus 
matter   the    Court   may   by   writ   or   order   direct   that   any 
prisoner  or  person  on  whose  behalf  such  appeal  is  made  shall 
be  brought  before  the  Court. 

2.  Unless  the  Court  so  direct  it  shall  not  be  necessary 
for  such  prisoner  or  person!  to  be  present  in  court  but  lie 
shall  remain  in  the  charge  or  custody  to  which  he  was  com- 
mitted or  had  been  remanded,  or  in  which  he  was  at  the 
time  of  giving  the  notice  of  appeal,  unless  at  liberty  on  bail, 
by  order  of  a  judge  cf  the  court  which  refused  the  appli- 
cation or  of  a  judge  of  the  Supreme  Court.  R.S.,  c.  135, 
s.  34. 

65.  An   appeal    to   the    Supreme    Court   in   any   habeas 
corpus  matter  shall  be  heard  at  an  early  day,  whether  in  or 
out  of  the  prescribed  sessions  of  the  Court.     R.S.,   c.   135, 
s.  35. 

Certiorari. 

66.  A  writ  of  certiorari  may,  by  order  of  the  Court  or  a 
judge  thereof,  issue  out  of  the  Supreme  Court  to  bring  up 
any  papers  or  other  proceedings  had  or  taken  before  any 
court,  judge  or  justice  of  the  peace,  and  which  are  considered 
necessary  with  a  view  to  any  inquiry,  appeal  or  other  pro- 
ceeding had  or  to  be  had  before  the  Court.       R.S.,  c.  135, 
s.  36. 

Cases  removed  by  Provincial  Courts. 

67.  When  the  legislature  of  any  province  of  Canada  has 
passed  an   Act   agreeing   and   providing  that   the    Supreme 
Court  of  Canada  shall  have  jurisdiction  in  any  of  the  fol- 
lowing cases,  that  is  to  say: — 

(a)  Of  suits,  actions  or  proceedings  in  which  the  parties 
thereto  by  their  pleading  have  raised  the  question  of 
the  validity  of  an  Act  of  the  Parliament  of  Canada, 
when  in  the  opinion  of  a  judge  of  the  court  in  which 
the  same  are  pending  such  question  is  material; 
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(6)  Of  suits,  actions  or  proceedings  in  which  the  parties 
thereto  by  their  pleadings  have  raised  the  question  of 
the  validity  of  an  Act  of  the  legislature  of  such  pro- 
vince, when  in  the  opinion  of  a  judge  of  the  court  in 
which  the  same  are  pending  such  question  is  material ; 

the  judge  who  has  decided  that  such  question  is  material 
shall  at  the  request  of  the  parties,  and  may  without  such 
request,  if  he  thinks  fit,  in  any  suit,  action  or  proceeding 
within  the  class  or  classes  of  cases  in  respect  of  which  such 
Act  so  agreeing  and  providing  has  been"  passed,  order  the 
case  to  be  removed  to  the  Supreme  Court  for  the  decision 
of  such  question,  whatever  may  be  the  value  of  the  matter  in 
dispute,  and  the  case  shall  be  removed  accordingly. 

2.  The  Supreme  Court  shall  thereupon  hear  and  deter- 
mine the  question  so  raised  and  shall  remit  the  case  with  a 
copy  of  its  judgment  thereon  to  the  court  or  judge  whence 
it  came  to  be  then  and  there  dealt  with  as  to  justice  ap- 
pertains. 

3.  There  shall  be  no  further  appeal  to  the  Supreme  Court 
on  any  point  decided  by  it  in  any  such  case,  nor,  unless  the 
value  of  the  matter  in  dispute  exceeds  five  hundred  dollars, 
on  any  other  point  in  such  case. 

4.  This  section  shall  apply  only  to  cases  of  a  civil  nature. 
R.S.,  c.  135,  ss.  72,  73  and  74. 


PROCEDURE     TN     APPEALS. 

68.  Proceedings   in    appeals    shall,    when   not   otherwise 
provided  for  by  this  Act,  or  by  the  Act  providing  for  the 
appeal,  or  by  the  general  rules  and  orders  of  the  Supreme 
Court,  be  as  nearly  as  possible  in  conformity  with  the  present 
practice  of  the  Judicial  Committee  of  His  Majesty's  Privy 
Council.     R.S.,  c.  135,  s.  39. 

69.  Except  as  otherwise  provided,  every  appeal  shall  be 
brought  within  sixty  days  from  the  signing  or  entry  cr  pro- 
nouncing of  the  judgment  appealed   from.     50-51  V.,  c.  16. 
s.  57. 

70.  No  appeal  upon  a  special  case,  or  from  the  judgment 
upon  a  motion  to  enter  a  verdict  or  non-suit  upon  a  point 
reserved  at  the  trial  or  from  the  jud«_rm<  nt  upon  a  motion 
for   a  new  trial,   shall  be   allowed,   unless   notice   thereof   is 
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given  in  writing  to  the  opposite  party,  or  his  attorney  of 
record,  within  twenty  days  after  the  decision  complained  of, 
or  within  such  further  time  as  the  court  appealed  from,  or 
a  judge  thereof,  allows.  U.S.,  c.  135,  s.  41. 

71.  Notwithstanding     anything     herein     contained     the 
court  proposed  to  be  appealed  from,  or  any  judge  thereof, 
may,  under  special  circumstances  allow7  an  appeal,  although 
the  same  is  not  brought  within  the  time  hereinbefore  pre- 
scribed in  that  behalf. 

2.  In   such   case,   the   court   or   judge   shall   impose   such 
terms  as  to  security  -or  otherwise  as  seems  proper  under  the 
circumstances. 

3.  The  provisions  of  this  section  shall  not  apply  to  any 
appeal  in  the  case  of  an.  election  petition.     R.S.,  c.  135,  s.  42. 

72.  No  writ  shall  be  required  or  issued  for  bringing  any 
appeal  in  any  case  to   or  into  the   Court,  but  it   shall  be 
sufficient  that  the  party  desiring  so  to  appeal  shall,  within 
the  time  herein  limited  in  the  case,  have  given  the  security 
required  and  obtained  the  allowance  of  the  appeal. 

2.  Whenever  error  in  law  is  alleged,  the  proceedings  in 
the  Supreme  Court  shall  be  in  the  form  of  an  appeal.  R.S., 
e.  135,  s.  43. 

73.  The  appeal  shall  be  upon  a  case  to  be  stated  by  the 
parties,  or,  in  the  event  of  difference,  to  be  settled  by  the 
court  appealed  from,  or  a  judge  thereof;  and  the  case  shall 
set   forth   the   judgment   objected   to   and   so   much   of   the 
pleadings,  evidence,  affidavits  and  documents  as  is  necessary 
to  raise  the  question  for  the  decision  of  the  Court.     R.S., 
c.  135,  s.  44. 

74.  The  clerk  or  other  proper  officer  of  the  court  ap- 
pealed from  shall,  upon  payment  to  him  of  the  proper  fees 
and  the  expenses  of  transmission,  transmit  the  case  forth- 
with after  such  allowance  to  the  Registrar,  and  further  pro- 
ceedings shall  thereupon  be  had  according  to  the  practice  of 
the  Supreme  Court.     R.S.,  c.  135,  s.  45. 

Security  and  the  Staying  of  Execution. 

75.  No  appeal  shall  be  allowed  until  the  appellant  has 
given  proper  security,  to  the  extent  of  five  hundred  dollars, 
to  the  satisfaction  of  the  court  from  whose  judgment  he  is 


APPENDIX    I. 

about  to  appeal,  or  a  judge  thereof,  or  to  the  satisfaction  of 
the  Supreme  Court,  or  a  judge  thereof,  that  he  will  effectu- 
ally prosecute  his  appeal  and  pay  such  costs  and  damages 
as  may  be  awarded  against  him  by  the  Supreme  Court. 

2.  This  section  shall  not  apply  to  appeals  by  or  on  behalf 
of  the  Crown  or  in  election  cases,  in  cases  in  the  Exchequer 
Court,  in  criminal  cases  or  in  proceedings  for  or  upon  a 
writ  of  habeas  corpus.  R.S.,  c.  135,  s.  46;  50-51  V.,  c.  16, 
s.  57. 

76.  Upon  the  perfecting  of  such  security,  execution  shall 
be  stayed  in  the  original  cause:  Provided  that, — 

(a)  if  the  judgment  appealed  from  directs  an  assign- 
ment or  delivery  of  documents  or  personal  property, 
the  execution  of  the  judgment  shall  not  be  stayed, 
until  the  things  directed  to  be  assigned  or  delivered 
have  been  brought  into  court,  and  placed  in  the 
custody  of  such  officer  or  receiver  as  the  court  ap- 
points, nor  until  security  has  been  given  to  the  satis- 
faction of  the  court  appealed  from,  or  of  a  judge 
thereof,  in  such  sum  as  the  court  or  judge  directs, 
that  the  appellant  will  obey  the  order  or  judgment 
of  the  Supreme  Court; 

(6)  if  the  judgment  appealed  from  directs  the  execution 
of  a  conveyance  or  any  other  instrument,  the  execution 
on  the  judgment  shall  not  be  stayed,  until  the  instru- 
ment has  been  executed  and  deposited  with  the  proper 
officer  of  the  court  appealed  from,  to  abide  the  order 
or  judgment  of  the  Supreme  Court; 

(c)  if  the  judgment  appealed  from  directs  the  sale  or 
delivery  of  possession  of  real  property,  chattels  real 
or  immovables,  the  execution  of  the  judgment  shall 
not  be  stayed,  until  security  has  been  entered  into  to 
the  satisfaction  of  the  court  appealed  from,  or  a  judge 
thereof,  in  such  amount  as  the  said  last  mentioned 
court  or  judge  directs,  that  during  the  possession  of 
the  property  by  the  appellant  he  will  not  commit,  or 
suffer  to  be  committed,  any  w-aste  on  the  property, 
and  that  if  the  judgment  is  affirmed,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from 
the  time  the  appeal  is  brought  until  delivery  of  pos- 
session thereof,  and  also,  if  the  judgment  is  for  the 
sale  of  property  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  that  the  appellant  will  pay  the 
deficiency ; 
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(d)  if  the  judgment  appealed  from  directs  the  payment 
of  money,  either  as  a  debt  or  for  damages  or  costs, 
execution  thereof  shall  not  be  stayed,  until  the  appel- 
lant has  given  security  to  the  satisfaction  of  the  court 
appealed  from,  or  of  a  judge  thereof,  that  if  the  judg- 
ment or  any  part  thereof  is  affirmed,  the  appellant 
will  pay  the  amount  thereby  directed  to  be  paid,  or  the 
part  thereof  as  to  which  the  judgment  is  affirmed,  if 
it  is  affirmed  only  as  to  part,  and  all  damages 
awarded  against  the  appellant  on  such  appeal. 

2.  If  the  court  appealed  from  is  a  court  of  appeal  and 
the   assignment   or  conveyance,   document,   instrument,   pro- 
perty or  thing,  as  aforesaid,  has  been  deposited  in  the  custody 
of  the  proper  officer  of  the  court  in  which  the  cause  origin- 
ated,  the   consent   of  the   party   desiring   to  appeal   to   the 
Supreme  Court,  that  it  shall  so  remain  to  abide  the  judgment 
of  the  Supreme  Court  shall  be  binding  on  him  and  shall  be 
deemed  a  compliance  with  the  requirements  in  that  behalf 
of  this  section; 

3.  In  any  case  in  which  execution  may  be  stayed  on  the 
giving  of  security  under  this  section,  such  security  may  be 
given  by   the   same   instrument   whereby   the   security   pre- 
scribed in  the  next  preceding  section  is  given.     R.S.,  c.  135, 
s.  47. 

77.  "When  the  security  has  been  perfected  and  allowed, 
any  judge  of  the  court  appealed  from  may  issue  his  fiat  to 
the   sheriff,   to   whom   any   execution   on   the   judgment   has 
issued,    to   stay  the   execution,    and   the    execution   shall   be 
thereby  stayed,  whether  a  levy  has  been  made  under  it  or 
not. 

2.  If  the  court  appealed  from  is  a  court  of  appeal,  and 
execution  has  been  already  «stayed  in  the  case,  such  stay  of 
execution  shall  not  continue  without  any  new  fiat,  until  the 
decision  of  the  appeal  by  the  Supreme  Court. 

3.  Unless  a  judge  of  the  court  appealed  from  otherwise 
orders  no  poundage  shall  be  allowed  against  the  appellant, 
upon  any  judgment  appealed  from,  on  which  any  execution 
is  issued  before     the    judge's     fiat  to  stay  the  execution  is 
obtained.     R.S.,  c.  135,  s.  48. 

78.  If,  at  the  time  of  the  receipt  by  the  sheriff  of  the  fiat, 
or  of  a  copy  thereof,  the  money  has  been  made  or  received 
by  him,  but  not  paid  over  to  the  party  who  issued  the  exe- 
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cution,  the  party  appealing  may  demand  back  from  the 
sheriff  the  amount  made  or  received  under  the  execution,  or 
so  much  thereof  as  is  in  his  hands  not  paid  over,  and  in 
default  of  payment  by  the  sheriff,  upon  such  demand,  1  In- 
party  appealing  may  recover  the  same  from  him  in  an  action 
for  money  had  and  received,  or  by  means  of  an  order  or  rule 
of  the  court  appealed  from.  R.S.,  c.  135,  s.  49. 

79.  If  the  judgment  appealed  from  directs  the  delivery 
of  perishable  property,  the  court  appealed  from,  or  a  judge 
thereof,  may  order  the  property  to  be  sold  and  the  proceeds 
to  be  paid  into  court,  to  abide  the  judgment  of  the  Supreme 
Court,     E.S.,  c.  135,  s.  50. 

Discontinuance    of   Proceedings. 

80.  An   appellant   may   discontinue   his   proceedings   by 
giving  to  the  respondent  a  notice   entitled  in  the   Supreme 
Court  and  in  the   cause,   arid  signed  by  the  appellant,   his 
attorney  or  solicitor,  stating  that  he  discontinues  such  pro- 
ceedings. 

2.  Upon  such  notice  being  given,  the  respondent  shall  be 
at  once  entitled  to  the  costs  of  and  occasioned  by  the  pro- 
ceedings in  appeal ;  and  may,  in  the  court  of  original  juris- 
diction, either  sign  judgment  for  such  costs  or  obtain  an 
order  from  such  court,  or  a  judge  thereof,  for  their  pay- 
ment, and  may  take  all  further  proceedings  in  that  court  as 
if  no  appeal  had  been  brought.  R.S.,  c.  135,  s.  51. 

Consent  to  Reversal  of  Judgment. 

81.  A  respondent  may   consent   to   the   reversal  of   the 
judgment   appealed   against,    by  giving   to   the   appellant  a 
notice  entitled  in  the  Supreme  Court  and  in  the  cause,  and 
signed  by  the  respondent,  his  attorney  or  solicitor,  stating 
that  he  consents  to  the  reversal  of  the  judgment ;  and  there- 
upon the  Court  or  any  judge  thereof,  shall  pronounce  judg- 
ment of  reversal  as  of  course.     R.S.,  c.  135,  s.  52. 

Dismissal  for  Delay. 

82.  If  an  appellant     unduly  delays     to     prosecute  his 
appeal  or  fails  to  bring  the  appeal  on  to  be  heard  at  the  first 
session  of  the  Supreme  Court,  after  the  appeal  is  ripe  for 
hearing,   the   respondent   may,  on   notice   to   the   appellant, 
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move  the  Supreme  Court,   or  a  judge  thereof  in  chambers, 
for  the  dismissal  of  the  appeal. 

2.  Such  order  shall  thereupon  be  made  as  the  said  Court 
or  judge  deems  just.  K.S.,  c.  135,  s.  53. 

D-wth  of  Parties. 

83.  In  the  event  of  the  death  of  one  of  several  appel- 
lants pending  the  appeal  to  the  Supreme  Court,  a  suggestion 
may  be  filed  of  his  death,  and  the  proceedings  may  thereupon 
be  continued  at  the  suit  of  and  against  the  surviving  appel- 
lant, as  if  he  were  the  sole  appellant.     R.S.,  c.  135,  s.  54. 

84.  In  the  event  of  the  death  of  a  sole  appellant,  or  of 
all  the  appellants,  the  legal  representative  of  the  sole  appel- 
lant, or  of  the  last  surviving  appellant,  may,  by  leave  of  the 
Court  or  a  judge,  file  a  suggestion  of  the  death,  and  that  he 
is  such  legal  representative,  and  the  proceedings  may  there- 
upon be  continued  at  the  suit  of  and  against  such  legal  repre- 
sentative as  the  appellant. 

2.  If  no  such  suggestion  is  made,  the  respondent  may 
proceed  to  an  affirmance  of  the  judgment,  according  to  the 
practice  of  the  Court,  or  take  such  other  proceedings  as  he 
is  entitled  to.  R.S.,  c.  135,  s.  55. 

85.  In  the  event  of  the  death  of  one  of  several  respond- 
ents, a  suggestion  may  be  filed  of  such  death,  and  the  pro- 
ceedings may  be  continued  against  the  surviving  respondent. 
R.S.,  c.  135,  s.  56. 

86.  Any  suggestion  of  the  death  of  one  of  several  appel- 
lants or  of  a  sole  appellant  or  of  all  the  appellants  or  of  one 
of  several  respondents,  if  untrue,  may  on  motion  be  set  aside 
by  the  Court  or  a  judge.     R.S.,  c.  135.  ss.  54,  55  and  56. 

87.  In  the  event  of  the  death  ef  a  sole  respondent,  or  of 
all  the  respondents,  the  appellant  may  proceed,  upon  giving 
one  month's  notice   of  the   appeal  and  of  his   intention   to 
continue  the  same,  to     the     representative  of  the  deceased 
party,  or  if  no  such  notice  can  be  given,  then  upon  such 
notice  to  the  parties  interested  as  a  judge  of  the  Supreme 
Court  directs.     R.S.,  c.  135,  s.  57. 

88.  In  the  event  of  the  death  of  a  sole  plaintiff  or  de- 
fendant before  the  judgment  of  the  court  in  which  an  action 
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or  an  appeal  is  pending  is  delivered,  and  if  such  judgment 
is  against  the  deceased  party,  his  legal  representatives,  on 
entering  a  suggestion  of  the  death,  shall  be  entitled  to  pro- 
ceed with  and  prosecute  an  appeal  in  the  Supreme  Court, 
in  the  same  manner  as  if  they  were  the  original  parties  to 
the  suit.  52  V.,  c.  37,  s.  3. 

89.  In  the  event  of  the  death  of  a  sole  plaintiff  or  sole 
defendant  before  the  judgment  of  the  court  in  which  an 
action  or  an  appeal  is  pending  is  delivered,  and  if  such  judg- 
ment is  in  favour  of  such  deceased  party,  the  other  party, 
upon  entering  a  suggestion  of  the  death  shall  be  entitled  to 
prosecute  an  appeal  to  the  Supreme  Court  against  the  legal 
representatives  of  such  deceased  party:  Provided  that  the 
time  limited  for  appealing  shall  not  run  until  such  legal 
representatives  are  appointed.  52  V.,  c.  37,  s.  4. 

ENTRY  OF  CAUSES. 

90.  The  appeals  set  down  for  hearing  shall  be  entered  by  the 
Registrar  on  a  list  divided  into  five  parts,  and  numbered  as  fol- 
lows:— Number  one,  Election  Cases;   Number  two,  Western  Pro- 
vinces Cases;  Number  three,  Maritime  Provinces  Cases;  Number 
four,    Quebec    Province    Cases;    Number    five,    Ontario    Province 
Cases;  and  the  Registrar  shall  enter  all  Election  Appeals  on  part 
numbered  one,  all  appeals  from  the  Yukon  Territory  and  the  Pro- 
vinces of  British  Columbia,  Alberta,  Saskatchewan  and  Manitoba 
on  part  numbered  two,  all  appeals  from  the  Provinces  of  Nova 
Scotia,  New  Brunswick  and  Prince  Edward  Island  on  part  num- 
bered three,  all  appeals  from  the  Province  of  Quebec  on  part  num- 
bered four,  and  all  appeals  from  the  Province  of  Ontario  on  part 
numbered  five;  and  such  appeals  shall  be  heard  and  disposed  of  in 
the  order  in  which  they  are  so  entered,  unless  otherwise  ordered 
by  the  court.    7-8,  Ed.  VII.  c.  70. 

EVIDENCE. 

91.  All  persons  authorized  to  administer  affidavits  to  be 
used  in  any  of  the  superior   courts    of    any    province,  may 
administer  oaths,  affidavits  and  affirmations  in  such  province 
to  be  used  in  the  Supreme  Court.   R.S.,  c.  135,  s.  91. 
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92.  The  Governor  in  Council  may,  by  commission,  from 
time  to  time,  empower  such  persons  as  he  thinks  necessary, 
within  or  out  of  Canada,  to  administer  oaths,  and  take  and 
receive  affidavits,  declarations  and  affirmations  in  or  con- 
cerning any  proceeding  had  or  to  be  had  in  the  Supreme 
Court. 

2.  Every  such  oath,  affidavit,   declaration   or   affirmation 
so  taken  or  made  shall  be  as  valid  and  of  the  like  effect,  to  all 
intents,  as  if  it  had  been  administered,  taken,  sworn,  made 
or  affirmed  before  the  Court  or  before  any  judge  or  com- 
petent officer  thereof  in  Canada. 

3.  Every  commissioner  so  empowered  shall  be  styled  "a 
commissioner  for  administering1  oaths  in  the  Supreme  Court 
of  Canada."     R.S.,  c.  135,  s.  92. 

93.  Any  oath,  affidavit,  affirmation  or  declaration  con- 
cerning any  proceeding  had  or  to  be  had  in  the  Supreme 
Court  administered,  sworn,  affirmed  or  made  out  of  Canada 
shall  be  as  valid  and  of  like  effect  to  all  intents  as  if  it  had 
been  administered  sworn,  affirmed  or  made  before  a  commis- 
sioner appointed  under  this  Act,  if  it  is  so  administered, 
sworn,  affirmed  or  made  out  of  Canada  before, — 

(a)  any  commissioner  authorized  to  take  affidavit?  tn  he 
used  in  His  Majesty's  High  Court  of  Justice  in  Eng- 
land; or, 

(5)  any  notary  public  and  certified  under  his  hand  and 
official  seal;  or, 

(c)  a  mayor  or  chief  magistrate  of  any  city,  borouerh,  or 
town   corporate   in    Great   Britain  or   Ireland,    or   in 
any    colony    or     possession   of    His    Majesty    ont    of 
Canada,    or    in    any    foreign    oonntrv,   and   certified 
under   the    common    seal    of   such    city,    borough,    rr 
town  corporate;   or, 

(d)  a  iudffe  of  any  court  of  superior  jurisdiction  in  any 
colonv  or  possession  of  His  Majesty,  or  dependency  of 
the  Crown  out  of  Canada ;  or, 

(e)Any  consul,  vice-consul,  acting  consul,  pro-consul  or 
consular  agent  of  His  Majesty  exercising  his  func- 
tions in  any  foreign  place  and  certified  under  his 
official  seal.  U.S.,  c.  135,  s.  93. 
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04.  Every  document  purporting  to  have  affixed,  im- 
printed or  subscribed  thereon  or  thereto  the  signature  of 
any,— 

(a)  commissioner   appointed  under  this  Act;   or, 
(6)   person   authorized  to   take   affidavits  to  be   used  in 
any   of  the   superior   courts  of  any   province;   or, 

(c)  commissioner   authorized   to  receive   affidavits   to   be 
used   an    His    Majesty's    High    Court    of    Justice    in 
England;   or, 

(d)  notary  public  under  his  official  seal;  or, 

(e)  mayor  or  chief  magistrate  of  any  city,  borough  or 
town  corporate  in  Great  Britain  or  Ireland,  or  in  any 
colony  or  possession  of  His  Majesty  out  of  Canada, 
or  in   a  foreign  country,   under  the  common  seal  of 
the  corporation;  or, 

(/)  judge  of  any  court  of  superior  jurisdiction  in  any 
colony  or  possession  of  His  Majesty,  or  dependency 
of  the  Crown  out  of  Canada  under  the  seal  of  the 
court  of  which  he  is  such  judge ;  or, 

(g)   consul,     vice-consul,     acting    consul,     pro-consul     or 
consular   agent   of   His   Majesty   exercising  his  func- 
tions in  any  foreign  place  under  his  official  seal; 
in   testimony  of  any   oath,   affidavit,   affirmation  or  declara- 
tion having  been  administered,  sworn,  affirmed  or  made  by  or 
before  him,  shall  be  admitted  in  evidence  without  proof  of 
any  such  signature  or  seal  or  of  the  official  character  of  such 
person.     R.S.,  c.  135,  s.  94. 

95.  No  informality     in     the     heading   or  other  formal 
requisites  of  any  affidavit,  declaration  or  affirmation,  made 
or  taken  before  any  person  under  any  provision  of  this  or 
any   other   Act,   shall   be   an   objection   to  its   reception   in 
evidence  in  the     Supreme     Court,     if     the  court  or  judge 
before    whom   it   is   tendered  thinks    proper   to    receive   it; 
and  if  the  same  is  actually  sworn  to,  declared  or  affirmed  by 
the  person  making  the  same  before  any  person  duly  authorized 
thereto,  and   is   received   in    evidence,  no   such   informality 
shall  be  set  up  to  defeat  an  indictment  for  perjury.     R.S., 
c.  135,  s.  95. 

96.  If  any  party  to  any  proceeding  had  or  to  be  had  in 
the  Supreme  Court  is  desirous  of  having  therein  the  evi- 
dence of  any  person,   whether  a  party   or  not,   or  whether 
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resident  within  or  out  of  Canada,  the  Court  or  any  judge 
thereof,  if  in  its.  or  his  opinion  it  is,  owing  to  the  absence, 
age  or  infirmity,  or  the  distance  of  the  residence  of  such 
person  from  the  place  of  trial,  or  the  expense  of  taking  his 
evidence  otherwise,  or  for  any  other  reason,  convenient  so 
to  do,  may,  upon  the  application  of  such  party,  order  the 
examination  of  any  such  person  upon  oath,  by  interroga- 
tories or  otherwise,  before  the  Registrar  of  the  Court,  or 
any  commissioner  for  taking  affidavits  in  the  Court,  or  'any 
other  person  or  persons  to  be  named  in  such  order,  or  may 
order  the  issue  of  a  commission  under  the  seal  of  the  Court 
for  such  examination. 

2.  The  Court  or  a  judge  may,  by  the  same  or  any  sub- 
sequent order,  give  all  such  directions  touching  the  time, 
place  and  manner  of  such  examination,  the  attendance  of 
the  witnesses  and  the  production  of  papers  thereat,  and  all 
matters  connected  therewith,  as  appears  reasonable.  R.S  , 
c.  135,  s.  96. 

97.  Every  person  authorized  to  take  the  examination  of 
any  witness  in  pursuance  of  any  of  the  provisions  of  this 
Act,  shall  take  such  examination  upon  the  oath  of  the  wit- 
ness, or  upon  affirmation,  in  any  case  in  which  affirmation 
instead  of  oath  is  allowed  by  law.     R.S.,  c.  135,  s.  97. 

98.  The  Supreme  Court,  or  a  judge  thereof,  may,  if  it 
is   considered  for   the   ends   of   justice   expedient   so   to   do, 
order  the  further  examination,  before  either  the  Court  or  a 
judge  thereof,  or  other  person,  of  any  witness ;  and  if  the 
party^on~lvhose  behalf  the  evidence  is  tendered  neglects  or 
refuses  to   obtain   such   further   examination,   the   Court   or 
judge,  in  its  or  his  discretion,   may   decline  to   act  on  the 
evidence.     R.S.,  c.  135,  s.  98. 

99.  Such  notice   of  the  time   and  place   of  examination 
as  is  prescribed  in  the  order,  shall  be  given  to  the  adverse 
party.     R.S.,   c.   335,   s.  99. 

100.  When  any  order  is  made  for  the  examination  of 
a  witness,  and  a  copy  of  the  order,  together  with  a  notice 
of  the  time  and  place  of  attendance,  signed  by  the  person 
or   one   of  the   persons   to   take   the   examination,   has  been 
duly  served  on  the  witness  within  Canada,  and  he  has  been 
tendered  his  legal  fees  for  attendance  and  travel,  his  refusal 
or  neglect  to  attend     for     examination     or  to  answer  any 
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proper  question  put  to  him  on  examination,  or  to  produce 
any  paper  which  he  has  been  notified  to  produce,  shall  be 
deemed  a  contempt  of  court  and  may  lie  punished  by  the 
same  process  as  other  contempts  of  court:  Provided  that 
he  shall  not  be  compelled  to  produce  any  paper  which  he 
would  not  be  compelled  to  produce,  or  to  answer  any  ques- 
tion which  he  would  not  be  bound  to  answer  in  court. 
R.S,  c.  135,  s.  100. 

101.  If  the  parties  in  any  case  pending  in  the   Court 
consent,  in  writing,  that  a  witness  may  be  examined  within 
or  out  of  Canada  by  interrogatories  or  otherwise,  such  con- 
sent and  the  proceedings  had  thereunder  shall  be  as  valid 
in  all  respects  as  if  an  order  had  been  made  and  the  pro- 
ceedings had  thereunder.     R.S.,  c.  135,  s.  101. 

102.  All   examinations   taken   in   Canada,  in   pursuance 
of  any  of  the  provisions  of  this  Act,  shall  be  returned  to 
the  Court;  and  the  depositions,  certified  under  the  hands  of 
the   person   or  one   of  the   persons  taking   the   same,   may, 
without  further  proof,  be  used  in  evidence,  saving  all  just 
exceptions.     R.S.,  c.  135,  s.  102. 

103.  All  examinations  taken  out  of  Canada,  in  pursu- 
ance of  any  of  the  provisions  of  this  Act,  shall  be  proved  by 
affidavit  of    the    due  taking    of    such    examinations,    sworn 
betore  some  commissioner  or  other  person  authorized  under 
this  or  any  other  Act  to  take  such  affidavit,   at  the  place 
where  such  examination     has     been     taken,     and  shall  be 
returned   to   the    Court:    and   the    depositions   so    returned, 
together  with   such  affidavit,   and  the  order  or  commission, 
closed  under  the  hand  and  seal  of  the  person  or  one  of  the 
persons   authorized  to  take  the  examination,   may,  without 
further  proof,  be  used  in  evidence,  saving  all  just   excep- 
tions.    R.S.,  c.  135,  s.  103. 

104.  When  any  examination     has     been  returned,  any 
party  may  give  notice  of  such  return,  and  no  objection  to 
the  examination  being  read  shall  have  effect,  unless  taken 
within  the  time  and  in  the  manner  prescribed  by  general 
order.     R.S.,  c.  135,  s.  104. 

GENERAL. 

105.  The  process  of  the  Court     shall     run  throughout 
Canada,  and  shall     be     tested     in     the  name  of  the  Chief 

57 
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Justice,  or  in  case  of  a  vacancy  in  the  office  of  chief  justice, 
in  the  name  of  the  senior  puisne  judge  of  the  Court,  and 
shall  be  directed  to  the  sheriff  of  any  county  or  other 
judicial  division  into  which  any  province  is  divided. 

2.  The     sheriffs     of     the     said     respective     counties  or 
divisions  shall  be    deemed  and  taken  to  be    ex  officio  officers 
of  the   Supreme   Court,   and  shall  perform  the   duties   and 
functions  of  sheriffs  in  connection  with  the   Court. 

3.  In  any  case  where  the  sheriff  is  disqualified,  such  pro- 
cess shall  be  directed  to  any  of  the  coroners  of  the  county 
or  district.     R.S.,  c.  135,  s.  105;  50-51  V.,  c.  16,  s.  57. 

106.  Every    commissioner    for    administering    oaths  in 
the   Supreme   Court,   who  resides  within   Canada,  may  take 
and  receive  acknowledgments  or  recognizances  of  bail,  and 
all  other  recognizances  in  the  Supreme  Court.     R.S.,  c.  135, 
s.  106;  50-51  V.,  c.  16,  s.  57. 

107.  An  order  in  the   Supreme   Court  for  payment  of 
money,  whether  for  costs  or  otherwise,  may  be  enforced  by 
such  writs  of  execution  as  the  Court  prescribes.     50-51  V., 
c.  16,  s.  57. 

108.  No  attachment  as  for  contempt  shall  issue  in  the 
Supreme     Court    for     the    non-payment     of     money     only. 
50-51  V.,  c.  16,  s.  57. 

109.  The  judges  of  the  Supreme  Court,  or  any  five  of 
them,  may,  from     time     to     time,     make  general  rules  and 
orders, — 

(a)  for  regulating  the  procedure  of  and  in  the  Supreme 
Court,  and  the  bringing  of  cases  before  it  from  courts 
appealed  from  or  otherwise,  and  for  'the  effectual 
execution  and  working  oi!  this  Act,  and  the  attain- 
ment of  the  intention  and  objects  thereof; 

(~b)  for  empowering  the  Registrar  to  do  any  such  thing 
and  transact  any  such  business  as  is  specified  in  such 
rules  or  orders,  and  to  exercise  any  authority  and 
jurisdiction  in  respect  of  the  same  as  is  now  or  may 
be  hereafter  done,  transacted  or  exercised  by  a  judge 
of  the  Court  sitting  in  chambers  in  virtue  of  any 
statute  or  custom  or  by  the  practice  in  the  Court; 

(c)  for  fixing  the  fees  and  costs  to  be  taxed  and  allowed 
to,  and  received  and  taken  by,  and  the  rights  and 
duties  of  the  officers  of  the  Court; 
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(d)  for  awarding  and  regulating  costs  in  such  Court  in 
favor  of  and     against     the     Crown,     as  well  as  the 
subject; 

(e)  with  respect  to  matters  coming  within  the  jurisdic- 
tion of  the     Court,     in     regard  to  references  to  the 
Court  by  the  Governor  in  Council,  and  in  particular 
with  respect     to    investigations  of  questions  of  fact 
involved  in  any  such  reference. 

2.  Such  rules  and  orders  may  extend  to  any  matter  of 
procedure  or  otherwise  not  provided  for  by  this  Act,  but 
for   which    it   is   found    necessary   to   provide,    in   order   to 
ensure  the  proper  working  of  this  Act  and  the  better  attain- 
ment of  the  objects  thereof. 

3.  All   such   rules   which   are   not   inconsistent   with   the 
express  provisions  of  this  Act  shall  have  force  and  effect  as 
if  herein   enacted. 

4.  Copies   of   all   such     rules     and   orders   shall  be  laid 
before  both  Houses  of  Parliament  at  the  session  next  after 
the  making  thereof.     50-51  V.,  c.  16,  s.  57 ;  54-55  V.,  c.  25, 
s.  4. 

110.  Any  moneys  or  costs  awarded  to  the  Crown  shall 
be  paid  to  the  Minister  of  Finance,  and  he  shall  pay  out  of 
any  unappropriated  moneys   forming   part  of  the   Consoli- 
dated  Revenue   Fund     of     Canada,      any   moneys   or   costs 
awarded  to  any  person  against  the  Crown.      50-51  V.,  c.  16, 
s.  57. 

111.  All  fees  payable  to  the  Registrar  under  the  pro- 
visions of  this  Act  shall  be  paid  by  means  of  stamps,  which 
shall  be  issued  for  that  purpose  by  the  Minister  of  Inland 
Revenue,  who  shall  regulate  the  sale  thereof. 

2.  The  proceeds  of  the  sale  of  such  stamps  shall  be  paid 
into  the  Consolidated  Revenue  Fund  of  Canada.  R.S., 
c.  135,  s.  111. 
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to  limit,  96. 
from  highest  Court  of  last  resort, 

187. 

per  saltum,  187. 
by  special  statute,  195. 
from   orders  made  in   the  judicial 
discretion  of  the  Court,  196. 


Appeal — 

from  Province  of  Quebec,  208. 

no  appeal  beyond  Supreme  Court 
except  by  leave,  318. 

to  be  brought  in  60  days,  419. 

concurrent  to  Supreme  Court  and 
Privy  Council,  332. 

when  notice  is  to  be  given,  431. 

allowance  of  after  60  days,  434, 
437. 

leave  after  60  days,  437. 

costs  of  motion  for  leave,  438. 

to  be  on  a  stated  case,  441. 

discontinuance  of,   461. 

dismissal   for  delay,   462. 

death  of  the  parties,  464. 

entry  of  causes  for   hearing,    467. 

none  when  court  is  curia  desig- 
nata,  75. 

none  where  judgment  is  discre- 
tionary, 72. 

none  in  Provincial  References,  73. 

none  in  matters  of  practice  or  pro- 
cedure when  costs  only  involved, 

79,   86. 

from  Registrar  on  question  of  jur- 
isdiction, 480. 

printing  case  in,  according  to  re- 
gulations of  the  Privy  Council, 
500. 

notice  of  hearing  of,  515,  517, 
578. 

special  session  for  hearing,  516. 

Registrar  to    inscribe,   536. 

must  be  brought  on  within  one 
year,  55S". 

from  the  Board  of  Railway  Com- 
missioners, 577. 

in  forma  pan  peris — fees  payable 
in,  322,  580. 

to  Privy  Council — procedure,  500. 

to  Privy  Council — staying  execu- 
tion, 607. 

to  the  Privy  Council — leave  to, 
322. 

to  the  Privy  Council — execution 
stayed  pending,  327. 
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Appeal — 

to   the  Privy   Council.      See   Privy 

Council   appeals. 

to   Supreme   Court — Form  of  not- 
ice,  628. 

Appearance — appellant     or      respon- 
dent in  person,   520. 

Appellant's  factum — form  of,  646. 

Appellate   jurisdiction    of    Court,    72, 
94,    103,    138. 

Appendix   A.,    610. 

Arbitration   under    order     of     Court, 
142. 

Argument — reference   to    debates     in 
Parliament,   446. 

Assessment  Cases,   185,  239. 

Attachments,  53,  472. 

form    ol   writ,   617. 

Attorney-General — when    to     receive 
notice  of  hearing  of  appeal,  513. 

Attorney      and      solicitor — changing, 
522. 

Attorneys,     Advocates,    etc.,     in     Su- 
preme Court,   68. 

Awards,    138. 

Bail   in   Admiralty   appeals   to    Privy 

Council — 
form  of  notice    of    motion  to    fix, 

688. 

form   of  order  fixing,   689. 
Bail    bond    in  Admiralty    appeals    to 

Privy   Council — 
form  of,   690. 

form  of  order  of  Registrar  allow- 
ing, 690. 

Barristers — Solicitors,     etc.,     in     Su- 
preme  Court,    68. 
Binding  effect  of  decisions,   6. 
Board  of  Railway  Commissioners — 
appeals  from,   328,   577,   7?0. 
appeals   how   inscribed,    792. 
rules  applicable,  793. 
where    opinion  of    Supreme    Court 

asked  for  under  sec.   55,  793. 
appeals  by  leave  of  Supreme  Court, 

794. 

appeals  by  leave  of  Board,  798. 
practice  in  appeals,   800. 
appeal  to   the   Privy  Council,   801. 
extending    time    for    bringing    ap- 
peals, 802. 

Bond   as  security  for  costs  to   be   in 
case,  492. 


Books — Registrar  to   keep,   600. 
Bo  mage — See    Servitudes. 
Bridges — Toll.      See   Servitudes. 

Capias,  53. 

Case — 

form  of  certificate  of,   635,  636. 
form  of  certificate   in  election   ap- 
peals,   640. 

form  of  title  page,  641. 
form    of   index,    642. 
may  be  remitted  to  the  Court  be- 
low for  additions  or  corrections, 
488. 

to  be  printed  and  copies  deposited 
with  Registrar  and  delivered  to 
respondent,  493. 

not    to   be  filed    until    rules  com- 
plied with,  514. 
in  appeal  to  be  stated,  441. 
what  to     contain,    441,     442,    484, 

487,   492,    495. 
new  material  in,  443. 
transmission     to     Supreme     Court, 

447. 
proceedings   which    may   be    taken 

before  filing,   484. 
Causes  of  action — joining,   416. 
Causes — entry   of,    468. 
Certiorari,  138,   152,  347. 
Chamber  orders — appeals  from,  30. 
Changing  attorney  or  solicitor,    522. 
Chose  jugee,   398. 
Commissioners    for  taking   affidavits, 

472. 

Concurrent  appeals  to  Supreme 
Court  and  the  Privy  Council, 
332. 

Concurrent  findings,  351. 
Consolidated  actions,  265. 
Constitutional  questions  involved  in 

Quebec  appeals,    210. 
Contempt,  50. 

no  attachment  for  non- 
payment of  money, 
472. 

Controversies  between  Provinces  and 
the    Dominion    of    Canada,    348. 
Costs — 

only  involved — no  appeal,  86. 
as  affecting  amount  involved,  262. 
of  appellant — form  of  bill,  623. 
of  respondent — form   of   bill,    625. 
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Costs — 

form  of  affidavit  of  disbursements, 
626. 

form  of  sheriff's  account,   627. 

form  of  bond  as  security  for,  637. 

form  of   affidavit    of    execution  of 
bond   for,    639. 

form    of   affidavit     of    justification 
of   sureties   for,    639. 

form    rf    order     allowing    security 
for,  639. 

directed   to  be  paid   out  of  estate, 
296. 

power    of   Court    with    respect    to, 
296. 

when  Court  equally  divided,  299. 

in  Habeas  Corpus  cases,  299. 

in    Criminal   appeals,    300. 

distraction  of,  301. 

for   or   against   Crown,    302. 

where    no    one    appears    for  appel- 
lant, 302. 

between   solicitor   and   client,    302. 

where    party   is    his    own    counsel, 
302. 

how     recovered     where     judgment 
reversed,   302. 

where  the  point  not  taken  in  plead- 
ings,  303. 

of  motion  for  leave  to  appeal,  438. 

in    Supreme    Court — security     for, 
448. 

security   for   to   be  shewn   in  case, 
492. 

how  to  be  taxed  according  to  tar- 
iff of  fees,   581. 

incrensed    counsel   fees,    582. 

set  off  of,   583. 

Registrar  may  reserve  question  of, 
585. 

Registrar  in  taxation  of  may  take 
evidence,  585. 

appeal  from  Registrar  as  to,   585. 
Costs  in   Privy  Council — 

form  of,  738. 

incurred  in  Canada — form,   742. 

incurred      in      Canada — Admiralty 
appeals,  743. 

for  printing  in  Canada,  511. 
Counsel — 

at  hearing,   538. 

ndmissions  of,    69. 

illness   of,    541. 

foreign,    541. 

leading,  542. 


Counsel — 

heard  on   motions,   542. 

absent  at  hearing,    544. 
Counsel  fee — when  increased,  582. 

Counterclaim — amount    involved    in, 
252. 

County  Court — appeals  from,   110. 
Court — 

constitution  of,  when  giving  judg- 
ment, 8. 

appealed   from — definition,    54. 

what  constitutes  a  quorum  of,  70. 

sessions  of,  71,   72. 

appellate   jurisdiction,    72. 

highest   of   final  resort,    97. 

of  original  jurisdiction  not  a  Su- 
perior Court,  103. 

of  review,  179. 

may  give  the  judgment  which 
should  have  been  given  below, 
294. 

Courts  of  Appeal  in  Canada,  100. 
Courts — superior  in  Canada,  100. 
Criminal  appeals — 

94,    102. 

stating  case,  813. 

reserving  case,  815. 

evidence  improperly  admitted,  815. 

new    trial,    817. 

when  notice  to  be  given,  432. 

rules  not  applicable,    564. 

may  be  heard  on  written  case,  564. 

notice   of  appeal   on,    565. 

notice  of  appeal — time  extended, 
816. 

no  further  appeal  to  the  Privy 
Council,  327. 

cases   generally,    818. 
Cross-appeals,   588. 
Crown — money   or  costs   payable   to, 
474. 

Damages  assessed   once   for  all,    407. 
Debates  in  Parliament — reference  to, 

416. 
Defences  raised  affecting  jurisdiction, 

265. 
Delay — dismissal  of  appeal  for,  462, 

491,    535,   558. 

Dcmande  en   iiiiUin'  de  decret,  48. 
Demurrers,    24. 

in     Exchequer     appeals, 

751. 
Discontinuance   of  appeal,    461,    561. 
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Discretion — judicial,   196. 
Dispensing  with  Rules  of  Court,  600. 
Distraction  of  costs,  301. 
Domicile,    521. 

"Duties"     payable     to     the     Govern- 
ment— • 

cases   in    Quebec,    211. 

cases  in  Ontario,  275. 

Uasement.    See  Servitudes. 
Election  Appeals — 

statutes  applicable,  763. 

substitutional   service,    764. 

trial  within  six  months,  764. 

preliminary  objections,  771. 

status  of  petitioner,  771. 

filing  petitions,   775. 

form  of  petition,  775. 

service  of   petition,    775. 

deposit,    775,   777. 

practice  and  procedure,   776. 

abatement  of  petition,  777. 

motion  to  dismiss,   779,  783. 

notice  of  trial,   779. 

speeding   the  hearing,    779. 

when  notice  to  be  given,  43. 

time  for  bringing    cannot    be    ex- 
tended, 434. 

rules  which  apply,  566. 

printing  case  in,   568. 

fixing  time   for   hearing,    568. 

order     dispensing     with     printing, 
569. 

finding  of  fact  in  Court  below,  80. 

presentation  of  petition,  781. 

notice  of  appeal,   785. 

costs,    786. 

appeals  to  the  Privy  Council,  789. 

form  of  certificate,   640. 

no  further  appeal  to  Privy  Coun- 
cil,  328. 
Equity  cases — when  appealable,  111, 

130. 
Evidence — 

generally,  468. 

new  when  admissible,   443. 
Exchequer  appeals — 

Quebec  cases,  273. 

when  notice  to  be  given,  432. 

rules  applicable,    562. 

statutes  affecting,  740. 

final  judgments,   750. 

demurrers,  751. 

extending  term,    752. 


Exchequer    Appeals — 

setting   down  by  Registrar   of  Su- 
preme Court,  753. 
special    leave    when    granted,    757. 
jurisdiction,   760. 
Admiralty  jurisdiction,    761. 
controversies      between       Govern- 
ments,  762. 

Execution  stayed  after  security  giv- 
en, 456,  460. 
Execution    stayed    on   appeal    to    the 

Privy  Council,  607. 
Exhibits   to    be    printed      chronologi- 
cally, 497. 

Ex  parte  inscription,    535,. 
Extradition,  94,   102,  347. 

Fa  c  turn — 

when  to  be   deposited,   524. 

what  to  contain,   525. 

appeal  submitted  on,   529. 

how  to  be  printed,   535. 

motion  to  dismiss  for  delay  in  fil- 
ing,  535. 

ex  parte  inscription,  535. 

setting   aside  ex  parte   inscription, 
535. 

to  be  sealed  up  by  Registrar,  535. 

interchange  of,   537. 

on  cross-appeals,   596. 

of  appellant — form  of,  646. 

of  respondent — form  of,  654. 

translation   of,    596. 
Fee  of  Office — 

cases  involving  in  Quebec,   211. 

cases  involving  in  Ontario,   275. 
Fees — 

payable  in  stamps,   474. 

to  be  paid  by  stamps,  580. 

in  pauper  appeals,    580. 

sheriff's  tariff,   618. 

tariff  of,   613,    614. 
Fieri  facias — form  of  writ,  615. 
Final  judgment — 

definition,  9. 

in   cases   of   references,    14. 

in    cases   of   demurrers,    24. 

chamber  orders,    30. 

references,  37. 

in  equity  actions,   37. 

interlocutory  in   form,   39. 

interpleader,  41. 

oppositions,  43. 

intervention,    47. 

demande  en  nullite  dc  decret.   48. 
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Final  judgment — 

recusation,   48. 

incidental  demand,  49. 

jurisdiction   of  court  over   its  offi- 
cers and  records,   49. 

cases  of  contempt  of  court,  50. 

order  to   furnish  security,   51. 

order  refusing  trial  by  jury,  52. 

interim  injunction,   52. 

attachments,   53. 

capias,   53. 

when   appealable,   94,    103,   196. 
Findings    of    Arbitrators — weight    to 

be  attached  to,  367. 
Findings  of  jury — 

generally,  368. 

weight  to  be  attached  to,   363. 
Findings     of     nautical      assessors — 

weight  to  be  attached  to,  367. 
"Future  rights,"  215,  221,  223,  231, 
233,  235. 

Governor-General    in   Council — refer- 
ences by,   334. 

Habeas    Corpus    Appeals,    102,    138, 
150,   273,    340. 

form  of  summons,  611. 

form  of  order  for  writ,  611. 

form  of  writ,  612. 

form   of  affidavit      of      service      of 
writ,    612. 

costs,   299. 

rules  not  applicable,  564. 

may  be  heard  on  written  case,  564. 

notice  of  appeal  on,   565. 

practice    in    Supreme    Court,    570, 

574. 
Hearing — 

notice  of,  610. 

appeals    to  be   inscribed    for,    536. 

counsel  at,   538. 

postponement  of,  543. 
Highest  Court  of  final  resort,  97. 
Holidays — when  not  counted  in  com- 
putation of  time,  601. 

Incidental  demand,   49. 
Index  to  case — 

how  to  be   drawn,   496. 

in  Supreme  Court — form  of,  642. 
Injunctions,    130,    267. 
Inscription  of  appeals,  536. 
Interest,  262,   313. 


Interlocutory  judgments,  39,  111. 
Interim   injunction,    52. 
Interpretation  of  words,  1,  609. 
Interpleader,   41. 
Intervention,   47,  569. 

amount      involved      in, 
252. 

Judge — 

absent  at  delivery  of  judgment,  70. 

when   not   qualified   to    sit,   70. 
Judges  of  Supreme  Court,  64,  65,  71. 
Judgment — 

interpretation  of  the  word,  1. 

final,   9.    See  Final  Judgment. 

form    of   certificate   as   to    reasons 
for,  636. 

entry  of  deferred,   51. 

power  of  Court  to  vary  its  own,  1. 

as  entered  to  be  given  effect  to,  7. 

discretionary — no   appeal,   72. 

interlocutory.      See      Interlocutory 
judgments. 

to  be  certified  to  Court  below,  317. 

final  and  conclusive,  318. 

acquiescement,    409. 

allowing  appeal — form,   622. 

dismissing   appeal — form,    623. 

en   delibere — time     does     not     run, 
412,  423. 

reasons  for  to  be  in  case,  441. 

formal — to  be  in  case,   442. 

reversed   by   consent,   461. 

mine  pro   tune,    466. 

reasons  for  to  be  in  case,  484. 

how  to   be  signed,   545. 

entry    of,    545. 

default  in  attending  to  settle,  545. 

delay  in  proceeding  to  settle,  546. 

postponing  settlement  of,    546. 

settlement   of,    by   Registrar,    546. 

motion  to  vary  minutes  of,    546. 

by  consent,    547. 

may  be  amended,   548. 

how  to   be  dated,  549. 

how  to  be  endorsed,   549. 

translation  of  reasons  for,  597. 
Judicial    discretion,    196. 
Judicial   notice   by   Court,  408. 
Jurisdiction — 

key    for    determining,    91. 

appellate,   72. 

court   may   assume,    414. 

form  of  notice  of  motion  for  order 
affirming,   630. 
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Jurisdiction — 

form  of  order  affirming  or  refus- 
ing jurisdiction,  631. 

form  of  notice  of  motion  of  respon- 
dent excepting  to,  632. 

form  of  notice  of  appeal  from  Re- 
gistrar in  matters  of,  633. 

form  of  notice  of  motion  to  quash 
for  want  of,  635. 

order   affirming,    475. 

motion  to  refuse  security  for  want 
of,  480. 

appeal  from  Registrar  on  question 
of,  480. 

refusing  security  for  want  of,  480. 

motion  to  quash  for  want  of,  481. 
Jurisprudence  of  the  Court — 

concurrent  findings,  351. 

findings  of  jury,  363. 

excessive    damages,    366. 

findings  of  nautical  assessors,  367. 

findings  of  arbitrators  and  valua- 
tors, 367. 

jury  findings  generally,   368. 

misdirection  or  non-direction,  371. 

where  judge  has  seen  witnesses, 
377. 

where  judge  has  not  seen  witness- 
es, 387. 

point  not  taken  in  court  below, 
387. 

res  judicata,  398. 

damages  assessed  once  for  all, 
407. 

judicial   notice    to    Court,    408. 

acquiescence   in   judgment,    409. 

amending  statutes — pending  legis- 
lation, 410.' 

judgment  en  delibere,  412. 

court  may  assume  jurisdiction, 
414. 

amount  involved  trifling,  415. 

joinder  of  causes  of  action,   416. 

reference  to  debates*  in  Parlia- 
ment, 416. 

onus  probandi,  418. 

Leave  to   Appeal — 

Ontario,    275,    280. 

per  saltum,  187. 

•Alberta  and  Saskatchewan,  104. 

Board   of   Railway  Commissioners, 

790. 
Privy  Council,   318. 


Leave  to  Appeal — 

under  \Vinding-up  Act,   807. 
in   Exchequer   Cases,    756. 

Mandamus,   138,   162,  273. 
Misdirection,  371. 
Money — 

payment  into   Court  of,   597. 
payment  out  of  Court  of,  598. 
Motion — 

all  applications  to  be  made  by  way 

of,  555. 
four  days'  notice  of,   to   be  given, 

555. 

notice   of,   how   served,    555. 
setting  down,  556. 

Municipal    by-laws,    138,     171,     177, 
273,  282. 

New  Trial — 

what  cases  appealable  111. 

discretion  in  cases  of,   196. 

court  may  order,  295. 
Non-direction,  371. 
Non-suit — when  appealable,  111. 
Notice  of  Appeal — 

form  of,   628. 

when  to  be   given,   431. 

in    criminal    and     Habeas     Corpus 

cases,  565. 
Notice  of  hearing  of  appeal,  515,  517, 

518,   610. 
Nunc  pro  tune  judgment,   466. 

Oath  of  office  of  Judges  of  Supreme 

Court,   66. 

Oaths — who  may  administer,  468. 
Objections — Formal  shall  not  defeat 

proceeding,    598. 

Office  hours  in   Supreme  Court,   602. 
Officers  of  the  Supreme  Court,  67. 
Ontario    appeals,    275. 
Onus  probandi,    418. 
Oppositions,  43. 

amount      involved       in, 

252. 
Order     for     substitutional    service — 

form  of,  621. 
Orders  made  in   Chambers  in   Court 

below — appeals   from,   30. 

Parliament — reference  to  debates  in, 
416. 


INDEX. 


855 


Parties — 

change   of,    by   death,    etc.,    464. 
change  of — form,  611. 
may  be  added,  551,  554. 
Patent  rases  from  Ontario,  275. 
Pauliano — Actio,  222. 
Pan  peris — in  forma  appeals,    322,  580. 
Per  saltum  appeals,   187. 
Petitory  actions,   217. 
Pleading — 

amendment  of,  307. 
joining   causes   of   action,    416. 
onus  probandi,   418. 

Point  not  taken  in  Court  below,  387. 
Possessory  actions,   217. 
Practice   and    Procedure — no    appeal, 

79. 

Printing  of  case,  495. 
Printing   for  Supreme   Court   accord- 
ing to  Privy  Council  regulations, 
500. 

Printing — Dispensing    with,    514. 
Private    bill    or    petition   may   be    re- 
ferred  by  Parliament,    339. 
Privy  Council — 

appeals    directly    from     Provincial 

Courts,    57. 
apnppls      directly      from      Ontario 

Courts,  60. 
appeals  directly  from  Alberta  and 

Saskatchewan   Courts,    61. 
appeals      directly      from       Quebec 

Courts,  61. 

appeals  directly   from   British   Col- 
umbia Courts,   63. 
appeals     directly     from     Manitoba 

Courts,  63. 
appeals    directly     from     Maritime 

Provinces  Courts,   64. 
costs   on   appeal,    511. 
lodging  case   in    appeal,    511. 
the  case  in  appeal,  509. 
practice   and    procedure,   319,    500. 
printing  record   in  Canada,  505. 
printing   record   partly  in   Canada, 

509. 

appeals     in     cases     coming     from 
Board    of   Railway    Commission- 
ers.  328. 
appall    lies    in     Admiralty     Cases, 

328. 
no    anpeal    in    criminal  or   election 

cases,  327,   328. 

Admiralty  appeals — Vide  Admiral- 
ty appeals,  328. 


Privy  Council — 

form   of  petition  for  special  leave 

to,   691. 

form  of  affidavit  lodged  with  peti- 
tion,  694. 

form  of  caveat,   695. 
form   of  index  to  record,  696. 
form  of  record  in,  702. 
form  of  case  for  appellant,  706. 
form  of  case  for  respondent,  716. 
form    of    bill   of  appellant's    costs, 

735. 
form    of  bill   of  appellant's      costs 

incurred  in  Canada,   742. 
form  of  bill  of  appellant's  costs  in- 
curred  in   Canada  on  an  admir- 
alty appeal,   743. 
leave  to  appeal,  318,   333. 
judgments   how  enforced,    331. 
procedure   when   applicable   in   Su- 
preme Court,   419. 
rules,   668. 

Probate   Court — appeal  from,   104. 
Procedure-     in    the     Supreme     Court, 

416. 
Procedure — judges    may    make    rules 

to    regulate,    472. 
Proces  verbal,   241. 
Process  of  Court,  472. 
Prohibition   in   criminal   cases,    102. 
Prohibition — civil    cases,    138,    156. 
Provincial      References — no      appeal 
from,   73. 

Quashing  appeal    for   want   of   juris- 
diction, etc.,  291,  481. 
Quebec   appeals,   208. 
Quebec     appeals — amount     involved, 

250. 

Quo    Warranto,    213. 
Quorum,  70,  71. 

adjournment  where  lacking, 
600. 

Railway  appeals — see  Board  of 
Railway  Commissioners. 

Railway  Commissioners,  appeal  from, 
577. 

Railway  Commissioners'  cases  ap- 
pealable to  the  Privy  Council, 
328. 

Rates  and  assessment  cases,  185, 
239. 

Reasons  for  judgment  to  hear  case, 
484. 
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Record — 

dispensing    with    printing    of    part 

of,  514. 

original  to  be  forwarded  to  Regis- 
trar, 514. 
Recorder's      Court — appeals        from, 

110. 

Recusation,  48. 
References — 

by  Governor-General  in  Council  or 
Board  of  Railway  Commission- 
ers, 574. 

by  Lieutenant-Governor  in  Coun- 
cil to  Court  below  not  appeal- 
able 73. 

by  Governor  in  Council,   334,. 
by  Houses  of  Parliament,   339. 
Registrar  and   other   officers,    66. 
Registrar — 
acting,    608. 
appeal  from,  579. 
jurisdiction  of,   473,  578. 
office  of,   agent's  book,   578. 
appeal   from,    on    question    of   jur- 
isdiction   of    Court,    480. 
Re-hearing,   1,    6,    560. 
Rent  or  Revenue — 

cases  involving  in  Quebec,  21.1. 
cases  involving  in  Ontario,  286. 
Res  Judicata,  398. 

Respondent's  Factum — form  of,  654. 
Retraxit  or  Renunciation,   267. 
Reversal    of    judgment    by    consent, 

461. 

Review — Court  of,   179. 
Rules  of  Court  to  be  laid  before  Par- 
liament,  473. 

Rules — may  be  dispensed  with,   600. 
Rule  1.   Order  affirming  jurisdiction, 

475. 

Rule  2.  Motion  to  refuse  security 
for  want  of  jurisdiction  in 
Court,  480. 

Rule   3.    Appeal    from    Registrar  on 
question       of      jurisdiction       of 
Court,  480. 
Rule    4.    Motion    to    quash    for    want 

of  jurisdiction,   481. 
Rule    5.    Staying    proceedings    while 
motion  to    quash    pending,    483. 
Rule  6.  Case — what  it  shall  contain, 

484. 

Rule  7.  Case  to  contain  judgments 
below,  etc.,  487. 


Rule  8.  Case  may  be  remitted  to 
Court  below  for  correction  or 
additions,  488. 

Rule  9.  Motion  to  dismiss  for  delay, 
491. 

Rule  10.  Certificate  as  to  security 
for  costs,  492. 

Rule  11.  Case  to  be  printed  and 
twenty-five  copies  deposited 
with  Registrar,  493. 

Rule  12.  Form  of  case  and  what  it 
should  contain,  495. 

Rule  13.  Case  not  to  be  filed  until 
rules  complied  with,  514. 

Rule  14.  Dispensing  with  printing 
part  of  record,  514. 

Rule  15.  Notice  of  hearing  of  ap- 
peal, 515. 

Rule  16.  Special  notice  convening 
Court,  516. 

Rule  17.  Form  of  notice  of  hearing, 
517. 

Rule  18.  When  notice  of  hearing  to 
be  served,  517. 

Rule  19.  How  notice  of  hearing  to 
be  served,  517. 

Rule   20.  Agent's  Book,  518. 
[Rule   21.    Suggestion  when  appellant 
or   respondent   appears    in    per- 
son,  520. 

Rule    22.     Attorney    or    Solicitor     in 
Court   below   continues    to     act, 
.  520. 

Rule  23.  Suggestion  when  appellant 
or  respondent  appears  by  attor- 
ney, 521_ 

Rule  24.  Election  of  domicile  by  ap- 
pellant or  respondent  who  ap- 
pears in  person,  521. 

Rule  25.  Service  when  appellant  or 
respondent  appears  in  person 
without  electing  domicile,  521. 

Rule  26.  Changing  Attorney  or  Soli- 
citor, 522. 

Rule  27.   Substitutional  service,   522. 

Rule  28.  Affidavits  of  service,  324. 

Rule  29.  Factum  to  be  deposited 
with  Registrar,  524. 

Rule  30.  Contents  of  Factum,  525. 

Rule  31.  Factum — how  to  be  print- 
ed, 535. 

Rule  32.  Dismissing  appeal  for  de- 
lay in  filing  factum,  535. 
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Rule  33.  Appellant  may  inscribe  ex 
parte  if  factum  not  filed,  535. 

Rule  34.  Setting  aside  ex  parte  in- 
scription, 535. 

Rule  35.  Registrar  to  seal  up  fac- 
tums,  535. 

Rule    36.    Interchange   factums,    536. 

Rule  37.  Registrar  to  inscribe  ap- 
peals for  hearing,  536. 

Rule   38.  Counsel  at  hearing,  538. 

Rule  39.  Postponement  of  hearing, 
543. 

Rule  40.  Default  of  counsel  in  at- 
tendance at  hearing,  545. 

Rule  41.  Judgment — how  to  be  sign- 
ed, 545. 

Rule  42.  Entry  of  judgment,  545. 

Rules  43,  44,  45,  46,  47.  Settlement 
of  the  minutes  of  judgment,  546. 

Rule  48.  Judgment — how  to  be  dat- 
ed, 549. 

Rule  49.  Judgment — how  to  be  en- 
dorsed, 549. 

Rule  50.  Adding  parties,   551. 

Rule  51.  Suggestion  as  to  parties 
may  be  set  aside,  554. 

Rule  52.  Notice  of  filing  suggestion 
to  be  served,  554. 

Rule  53.  Evidence  upon  motion  to 
set  aside  suggestion  adding 
parties,  554. 

Rule    54.   Motion,    555. 

Rule  55.  Notice  of  motion — how 
served,  555. 

Rule  56.  Affidavits  in  support  of  mo- 
tion to  be  filed,  556. 

Rule  57.  Setting  down  motions,   556. 

Rule  58.  Examination  on  affidavit, 
557. 

Rule  59.  Appeal  abandoned  by  de- 
lav,  558. 

Rule    60.    Intervention,    559. 

Rule   61.  Re-hearing,   560. 

Rule    62.    Discontinuance,    561. 

Rule  63.  Rules  applicable  to  Ex- 
chequer appeals,  562. 

Rule  64.  Rules  not  applicable  to 
Criminal  nor  Habeas  Corpus  ap- 
peals, 564. 

Rule  65.  Criminal  appeals  and  Ha- 
bp^s  Corpus,  564. 

Rule  66.  rases  in  Criminal  and  Ha- 
beas Corpus  appeals  to  be  filed, 
564. 


Rule  67.  Notice  of  hearing  in  Crim- 
inal and  Habeas  Corpus  appeals, 
565. 

Rules  68,  69,  70,  71.  Election  ap- 
peals, 566,  568,  569. 

Rules  72-79.    Habeas  Corpus,  570. 

Rule  80.  References  to  Governor- 
General  in  Council  or  Board  of 
Railway  Commissioners,  574. 

Rule  81.  Appeals  from  Board  of 
Railway  Commissioners,  577. 

Rules  82-89.  Registrar's  jurisdiction, 
578. 

Rule  90.  Fees  to  be  paid  by  stamps, 
580. 

Rules  91-99.    Cost,   581. 

Rule  100.    Cross-appeals,  588. 

Rule  101.  Factum  on  cross-appeal, 
596. 

Rule  102.  Translation  of  factum, 
596. 

Rule  103.  Translation  of  judgments, 
597. 

Rule  104.  Payment  of  money  into 
Court,  597. 

Rule  105.  Payment  of  money  out  of 
Court,  598. 

Rule  106.  How  made,  598. 

Rule    107.    Formal    obligations,    598. 

Rule  108.  Extending  or  abridging 
time,  598. 

Rule  109.  Non-compliance  with 
rules,  600. 

Rule  110.  Registrar  to  keep  books, 
600. 

Rule  111.  Adjournment  if  no  quor- 
um, 600. 

Rules  112,  113,  114,  115.  Computa- 
tion of  time,  600. 

Rule  116.  Sittings  and  vacations, 
603. 

Rule  Ii7.    Christmas   Vacation,    603. 

Rule    118.    Long  Vacation,    603. 

Rule  119.  Vacation  in  computation 
of  time,  603. 

Rules  120-140.  \\rits  of  execution, 
140. 

Rule  141.  Acting  Registrar,   600. 

Rule  142.  Interpretation  of  words, 
609. 

Security  for  Costs — 

in  Supreme  Court,  451. 
bond  for  to  be  in  case,   492. 
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Security   for   Costs — 

certificate  respecting  to  be  in  case, 

492. 

form  of  notice  to  allow,   629. 
form  of  order  allowing,  631. 
form   of   bond,   637. 
form   of   affidavits,   638. 
form  of  order  allowing  stay  of  exe- 
cution,  639. 
Service — 

substitutional,    522. 
affidavit  of,    524. 
notice  of  hearing,  517. 
Servitudes,    223. 
Sessions  of  Court,  71,   72. 
Sheriff,    68— 

fees  of,    583,   608. 
tariff  of   fees,    618. 
form  of  account  of,  627. 
Special  case,   138. 
Special   session   for   hearing  appeals, 

516. 
Special    session — form    of   notice    of, 

610. 

Stamps — fees  payable  in,  474,   580. 
Stare  decisis,  6,   8. 

Statutes,  amending — effect   on   pend- 
ing litigation,  410. 
Stay   of  proceedings — 

while    motion    to     quash     pending, 

483. 

form  of  notice  to  remove,  633. 
form  of  order  removing,   634. 
Staying   execution    on   appeal   to   the 

Privy  Council,  607. 
Substitutional  service,   522. 
form    of   order    for,    621. 
Suggestion  as  to  appearance  in  per- 
son,  520. 
Suggestion  of  death,  etc.,     form     of, 

611. 
Superior     Courts     in     Canada — what 

are,   100. 

Supreme  Court — a  general  Court  of 
Appeal  and  Court  of  Record, 
54. 

Supreme  Court  Act — R.S.C.,  c.  139 — 
Text  of  statute,  820. 


nfr  of  fees,  613,  614. 
Taxation — form   of   notice   of   appeal 

from,   628. 
Taxes,   rates   and     assessments,    185, 

239. 
Time — 

not    running    when    judgment    en 

delibere,  412,   423. 
judge  may  extend  or  abridge,  598. 
how    computed,    600. 
non- juridical   days,   601. 
vacation,    603. 
Title  to  lands — 

cases    involving   in     Quebec,     211, 

216. 

cases  involving  in  Ontario,  275. 
Title  page — how   to  be  printed,   499. 
Toll  roads.     See  Servitudes. 

Vacation,  603. 

Vary  judgment — power  of  Court  to, 
1. 

Winding-up  Act — 

appeals   under,    806. 

leave  to  appeal,  807. 

appeals  per  salt.um,  808. 

sum   for  appealing,   809. 

amount  involved,   810. 

liquidator's  costs,   811. 

staying   proceedings  under   section 

125,  812. 
Witness — 

definition,  54. 

seen    by    judge — weight    to    be    at- 
tached to  judgment,  377. 

not   seen  by  judge — weight  to  be 

-^or.^o^i   f0  interment,   387. 
Words — interpretation  of,   609. 
V  rit    of   Attachment — form    of,    617. 
Writ  of  fieri  facias — form  of,  615. 
Writ    of     Venditioni    exponas — form 

of,  616. 
Writs — 

how  tested,    472. 

how  enforced,    603. 


Yukon  appeals,   104,  290. 
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